This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


r 


THE 


JOURNAL  OF  JUETSPEUDENCE, 


1861. 


VOL.  V. 


EDINBURGH:       J;;;; 

T.  &  T.  CLARK,  LAW  BOOKSELLERS,  QElm^E  STREET.- 

GLA800W  :  SMITH  AND  SOK.     ABERDEEN :  VfTLUE  AND  SON. 
LONDON  :  STEVENS  AND  SONS. 


MDCCCLXI. 


UBBMRY  OF  THE 
LEUMD  STAKFORD,  JR.,  UHlVERSITf 

U.  -V  nEPARTMEMT. 


WnOlAT  AHD  OI8B,  PKOtTKBS,  BDniBVKOH. 


THB 


JOTJKI^AL    OF    JUEISPEUDENCE. 


A  DEFENCE  OF  THE  SCOTCH  LAW  OF  ENTAIL. 

Address  an  Jurisprudence  and  the  Amendment  of  the  Law,  By  the 
Ei^ht  Hon.  James  Mokcreiff,  M.P.^  etc.  Edinburgh  :  Adam 
and  Charles  Black. 

That  brilliant  delineator  of  the  manners  of  our  ancestors,  whose 
history  bears  the  same  relation  to  romance  as  Sir  Walter  Scott's 
novels  bear  to  history,  has  drawn  a  parallel  betwixt  the  social  con- 
dition of  the  Scotch  under  George  the  First  and  that  of  his  own 
coantiymen  some  two  centuries  before.  The  comparison,  it  is 
needless  to  say,  has  reference  to  the  condition  of  the  lower  strata 
of  society ;  and,  so  regarded,  it  is  a  correct  one.  A  better  test,  how- 
ever, of  the  relative  advancement  of  the  English  and  Scotch  nations 
presents  itself  to  the  student  of  their  laws  and  institutions.  To  a 
saperficial  observer,  Scotland,  at  the  time  of  the  Union,  may  not 
disclose  the  features  of  a  state  of  society  which  belongs  to  the  period 
of  the  Middle  Ages.  To  enable  us  to  refer  any  epoch  of  national 
life  to  its  true  place  in  the  scale  of  historical  development,  our 
attention  must  be  directed  to  the  influence  exerted  by  the  laws  and 
legislation  of  the  time.  Were  we,  for  example,  to  describe  the  cha- 
racteristics of  that  barbarous  phase  of  European  history  which 
attained  its  maximum  development  in  the  fifteenth  centur}",  we 
should  begin,  of  course,  with  the  feudal  system.  We  should  de- 
scribe its  military  and  aggressive  tendencies,  its  organization  of 
castes,  and  its  oppressive  exactions.  The  institution  of  patriarchal 
or  heritable  jurisdiction  would  not  escape  our  observation.  The 
subjection  of  the  Legislature  to  the  Crown,  and  the  absolute  sub- 
serviency of  the  supreme  judicature  of  the  country,  the  enforcement 
of  military  law,  and  the  infliction  of  torture,  would  complete  the 

VOL.  v.— NO.  XLIX.  SMXUASJ  1861.  ▲ 


2        A  DEFENCE  OF  THE  SCOTCH  LAW  OF  ENTAIL. 

outline  of  a  not  very  flattering  picture.  It  is  matter  of  history, 
however,  that  every  one  of  these  noxious  elements  was  prevalent 
in  Scotland  up  to  the  period  of  the  Revolution.  Yet  perhaps 
there  is  nothing  which  more  conclusively  marks  the  retrogressive 
character  of  Scotch  civilisation  at  the  close  of  the  seventeenth 
century,  than  the  establishment  by  law  of  a  system  which  placed 
nearly  the  whole  of  the  land  in  the  country  extra  commercium — ^the 
system  of  strict  entail,  w^hich  had  been  abandoned  half  a  century 
before  by  the  English  landowners,  and  is  now  acknowledged  to  be 
entirely  unsuited  to  the  exigencies  of  modern  civilisation. 

Our  point  of  view,  however,  is  not  historical ;  nor  does  it  lie 
within  the  scope  of  our  design  to  estimate  the  influences  for  good 
or  evil  of  a  system  that  has  passed  away.  The  old  entail  law  of 
Scotland  was  felt  by  every  one  to  be  an  anachronism  in  the  nine- 
teenth century.  Yet,  absurd  and  indefensible  as  the  system  was, 
it  had  a  strong  hold  on  the  affections  and  prejudices  of  the  landed 
proprietary.  Its  reformation  was  the  unaided  act  of  a  strong-willed 
and  liberal-minded  legislator.  The  public  has  never  sufficiently 
appreciated  the  value  of  those  changes  by  which  the  restraints  that 
were  formerly  placed  on  the  transmission  of  entailed  property  have 
<)een  entirely  swept  away,  and  the  law  of  destinations  regulated  in 
conformity  witji  the  principle  of  the  English  statute  "  de  Donis." 
But  we  are  persuaded,  that  when  the  history  of  our  times  comes  to 
be  written,  Lord  Rutherfurd*s  Entail  Act  will  be  acknowledged  to 
be  one  of  the  most  beneficial  changes  that  has  ever  been  effected  in 
the  local  institutions  of  Scotland. 

Our  readers  are,  however,  aware,  that  by  a  large  portion  of  the 
public  whose  views  are  entitled  to  respect,  the  machinery  intro- 
duced by  the  Entail  Amendment  Acts  is  regarded  as  merely  tem- 
porary and  provisional.  We  refer,  of  course,  to  that  section  of  the 
public  who  profess  to  regard  the  entail  laws  as  a  restraint  upon  the 
transference  of  property,  and  who  honestly  desire  the  entire  aboli- 
tion of  the  system.  As  an  example  of  the  opinions  entertained  by 
this  class  of  reformers,  we  shall  select  a  passage  from  the  Lord 
Advocate's  very  excellent  and  comprehensive  Address  on  Law 
Beform^  which  we  noticed  in  a  former  number : — 

^^  I  should  gladly  see  all  restraints  upon  the  transfer  of  land  removed — I 
mean,  I  should  gladly  see  entails  in  every  sense,  and  to  every  extent,  abo- 
lished. I  believe  they  operate  unmixed  evil;  they  have  no  tendency,  as 
has  generally  been  supposed,  to  support  or  maintain  old  aristocratic  families ; 
they  have  a  direct  tendency  to  impoverish  and  bring  them  down ;  they  hamper 
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the  proprietor ;  they  fill  liim  with  doubt ;  they  encmnber  his  life  with  liabilitieB; 
they  interfere  with  the  improvement  of  the  land.  You  can  tell  a  strictly  en- 
tailed estate,  frequently  in  this  country,  when  merely  passing  along  the  road, 
by  the  look  of  its  dramage  and  fences.  And  what  advantage  do  they  bring  ? 
None,  of  which  I  am  aware,  while  at  the  same  time  they  are  productive  of 
infinite  embarrassment  and  discouragement  to  the  philanthropist  and  the 
poor.  What  a  practical  satire  it  is  upon  the  legislation  of  a  tree  and  en- 
lightened count;^  that  an  entailed  proprietor,  with  thousands  of  acres  and 
an  enormous  rent-roll,  should  not  be  able  to  give  you  a  few  square  yards  on 
which  to  buDd  a  school-house  or  a  church,  without  the  special  and  very 
stringent  provisions  of  an  Act  of  Parliament,  passed  for  the  purpose.  I  do 
not  expect,  in  the  present  state  of  public  opinion,  to  carry  out  so  comprehensive 
a  view,  bat  I  think  it  is  consistent  with  abstract  and  philosophical  principle.  I 
believe  that  landed  proprietors  or  great  families  would  not  suffer,  and  the  public 
would  be  better  served,  if  land  were  as  free  in  commerce  as  anything  dse.^^ 

Now,  if  the  Lord  Advocate  is  prepared  to  go  the  length  of  re- 
commendiDg  the  abolition  of  liferents,  the  passage  we  have  quoted 
is  quite  consistent  with  such  a  line  of  policy.  Nor  do  we  deny 
that  such  a  proposition  would  find  support  in  the  doctrines  of  the 
modem  school  of  political  economy.  But  we  should  be  greatly 
surprised  to  find  that  one  half  of  the  public  speakers,  and  others 
who  are  in  the  habit  of  uttering  complaints  as  to  the  law  of  entail, 
would  be  prepared  to  follow  out  their  principles  to  this  their  legiti- 
mate consequence.  The  notion  floating  in  the  minds  of  the  class 
we  refer  to,  has  commonly  taken  the  form  of  a  demand  for  the  as- 
similation of  the  laws  which  regulate  the  destination  of  moveable 
and  heritable  property ;  or,  in  other  words,  an  abolition  of  the 
statutory  law  of  entail,  and  a  restoration  of  the  common  law  in 
regard  to  succession.  Suppose  the  Lord  Advocate  had  informed 
bis  audience  at  Glasgow  (which  included,  we  presume,  the  elite  of 
the  social  reformers  of  this  country),  that,  by  the  common  law  both 
of  England  and  Scotland,  settlements  of  personal  property  may  be 
made  as  strict  and  as  enduring  as  those  which  the  entail  statutes 
authorize,  we  question  whether,  in  that  view  of  the  case,  the  abo- 
lition of  entails  would  have  been  viewed  as  a  niatter  of  much  im- 
portance. If,  however,  the  audience  had  been  further  informed 
— ^what  every  lawyer  must  acknowledge  to  be  the  fact — that  the 
assimilation  of  the  laws  of  succession  in  real  and  personal  estate 
would  (unless  primogeniture  were  also  discarded)  result  in  placing 
the  land  of  the  country  under  fetters  greatly  more  stringent  than 
those  of  the  existing  law,  we  may  safely  assume  that  they  would 
have  rejected  the  proffered  boon,  with  as  much  sincerity  as  they 
appear  to  have  displayed  in  its  approval. 
An  attentive  study  of  the  provisions  of  the  modem  statutes  wiU, 
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we  are  persuaded,  satisfy  any  candid  person  that  the  law  of  entail, 
as  it  now  stands,  is  prpductive  of  less  injury  to  the  land  and  to  the 
public  than  would  be  the  case  were  we  to  revert  to  the  system  of 
liferent  interests,  now  so  generally  introduced  into  settlements  of 
personal  property.  Our  object  is  legal,  not  political.  It  may  or 
may  not  be  desirable  that  proprietors  of  real  and  personal  property 
should  be  prohibited  from  bequeathing  only  the  liferent  of  their 
property  to  their  children,  and  preserving  the  fee  for  a  more  distant 
order  of  heirs.  But  we  are  not  aware  that  any  one  in  this  country 
proposed  to  prohibit  the  creation  of  liferents.  Assuming,  then,  that 
the  power  of  limiting  a  life  interest  is  to  remain  intact,  let  us 
inquire  whether  anything  will  be  gained  by  abolishing  the  law  of 
entail  as  established  in  Scotland. 

The  truth  is,  that  entails,  in  the  proper  sense  (meaning  perpetual 
8ucces8ion)y  no  longer  exist  in  this  country.  Our  legal  readers  are 
aware  that  at  all  times  an  entail  was  liable  to  be  defeated  by  the 
failure  of  the  particular  line  of  heirs  called  to  the  succession  ;  but 
in  a  popular  sense,  settlements  of  strict  entail  may  be  said  to  have 
existed  prior  to  1848,  provided  the  settlement  contained  effectual 
prohibitions  against  selling,  altering  the  order  of  succession,  and 
burdening  the  estate  with  debt ;  accompanied,  of  course,  with  the 
proper  technical  clauses.  Whatever  may  be  thought  of  the  political 
economy  of  our  ancestors,  their  logic,  in  this  instance  at  least,  was 
unassailable ;  for  the  three  prohibitions  in  question  embrace  every 
conceivable  restriction  that  can  be  applied  to  the  transference  of 
land.  Now  the  principle  of  Lord  liutherfurd's  Act  is,  That  no 
restraint  on  the  transfer  of  land  shall  be  binding  on  any  proprietor 
bom  after  the  date  of  the  restraining  instruments  Existing  entails 
were  put  on  the  same  footing  as  regards  duration  with  settlements 
executed  after  the  passing  of  the  Act.  And,  accordingly,  heirs  under 
existing  entails  bom  after  the  passing  of  the  Act,  were  enabled  to  dis- 
entail without  any  consent ;  just  as  heirs  under  future  entails  were 
enabled  to  disentail,  if  born  after  the  date  of  the  settlement.  Keeping 
in  view  the  three  classes  of  restrictions  established  by  the  statute 
1685,  let  us  inquire  whether  a  settlement  in  liferent  and  fee  under 
the  common  law,  or  a  deed  of  entail,  will  form  the  more  effectual 
restraint  upon  the^M*  transferendi  dominii. 

(1  &  2.)  As  to  Selling,  and  Altering  the  Order  of  Succession. — 
On  this  point  the  two  systems  admit  of  a  simple  and  exact  com- 
parison.   By  (he  law  of  England,  a  limited  interest  in  property. 
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whether  personal  or  real,  may  be  created,  bat  only  so  as  to  endure 
for  a  life  or  lives  in  being,  and  during  the  minority  of  the  heirs  next 
in  succession.  In  Scotland  the  direct  substitution  of  life  interests 
is,  as  a  general  rule,  impossible,  as  our  law  requires  the  fee  to 
be  giyen  to  a  person  named  in  the  deed.  It  appears,  however,  to 
be  settled  in  practice  (though  we  are  not  aware  of  any  decision  in 
point),  that  where  a  trust  is  created,  the  trustees  may  be  empowered 
to  convey  in  liferent  to  any  heirs  of  a  particular  class  or  degree  of 
relationship  alive  at  the  death  of  the  testator,  thus  preserving  the 
iee  to  the  next  generation.  Further  than  this  the  substitutiorr 
cannot  be  carried  ;  a  succession  of  liferents  being,  as  we  have  said, 
inefiectoal  at  common  law.  We  are  aware,  indeed,  that  high 
aathoritiea  have  expressed  an  opinion  in  favour  of  the  possibility  of 
creating  an  entail  of  moveables  at  common  law.  But,  at  any  rate, 
it  is  sufficient  for  our  purpose  to  assume  that  the  destination  may  be 
continued  in  force  to  the  second  generation  after  the  death  of  the 
settlor. 

Now,  at  first  sight,  it  may  appear  as  if  an  entail,  since  Lord 
fiatherfurd's  Act,  stood  in  the  same  situation,  with  respect  to  dura- 
tion, as  a  settlement  of  personal  property.  But  this  is  not  so.  By 
means  of  the  machineiy  of  a  trust,  not  only  may  the  fee  simple  of 
personality  be  preserved  to  heirs  born  after  the  date  of  the  settle- 
ment ;  it  may  even  be  secured  to  the  descendants  of  these  favoured 
individuals.  Let  us  illustrate  this  by  a  not  very  unusual  case.  A 
merchant,  say,  has  realized  a  fortune  before  his  marriage ;  and 
wishing  to  preserve  his  money  in  the  family  as  long  as  possible,  he 
executes  a  marriage  settlement,  to  take  effect  after  his  death,  con- 
veying all  his  property  to  trustees,  with  a  direction  to  pay  over  the 
annual  proceeds  to  the  children  of  the  marriage  during  their  life- 
time, and  to  hold  the  principal  in  trust  for  their  heirs.  He  dies, 
perhaps,  while  his  children  are  in  infancy ;  yet,  if  the  tinist  is  good 
for  anything,  it  must  continue  in  force  for  another  generation.  The 
Thelasson  Act  does  not  touch  the  case.  It  only  prohibits  the  accu- 
mulation of  iiiterest,  but  says  nothing  against  securing  the  principal. 

Now,  in  the  case  supposed,  the  destination  to  grandchildren  would 
receive  effect  in  so  far  as  the  estate  consisted  of  personal  property ; 
bui  as  regards  land  and  other  heritable  property,  the  destinatioii 
over  vfould  be  void.  The  children  of  the  settlor  would  take  the 
estate  in  fee  simple,  in  virtue  of  the  47th  section  of  Lord  Ruther- 
furd's  Act|  and  would  be  entitled,  immediately  on  coming  of  age,  to 
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apply  to  the  Court  for  a  warrant  to  record  a  title  in  theiir  own 
names.  By  tho  48th  section^  similar  provisions  are  made  with 
regard  to  direct  conveyances  of  liferent  interests.  These  two  clauses 
were  introduced  into  the  Entail  Amendment  Act  to  prevent  the 
anomalous  result  of  a  trust  or  a  liferent  conveyance  endctring 
longer  than  an  entail.  But  they  do  not  extend  to  personal  pro- 
perty. If  this  statement  of  the  law  be  correct,  it  would  seem  we  are 
all  in  error  in  talking  about  restraints  on  the  transference  of  land. 
People  forget  what  has  already  been  achieved,  and  require  to  be 
reminded  that  even  the  titles  to  real  property  have  been  so  much 
simplified,  that  a  disposition  to  an  estate  is  considerably  shorter  than 
an  assignment  of  a  policy  of  assurance.  If  there  is  to  be  further 
legislation,  let  us  have  an  Act  which  shall  liberate  capital  from  the 
fetters  which  impede  its  circulation ;  which  shall  dethrone  the  idol, 
Mammon,  and  render  the  acquisition  of  ships  and  stocks,  furniture 
and  cash  balances  as  simple,  free,  and  unrestrained  as  the  tenure 
of  that  much  abused  commodity,  land  I 

(3.)  As  to  Burdening  Estates  with  Debt. — Our  analysis,  it  will  be 
observed,  has  been  confined  to  the  operation  of  the  new  law  as 
regards  two  of  the  objects  of  prohibition, — namely,  selling,  and 
altering  the  succession.  So  far,  the  comparison  has  been  entirely 
favourable  to  the  existing  law.  We  might  have  gone  further  in  the 
elucidation  of  these  two  heads  of  comparison  ;  as,  for  example,  by 
exhibiting  those  provisions  of  the  Act  of  1848  which  enable  an  heir 
in  possession  of  an  estate  burdened  w*ith  debt  to  disentail,  sell,  or 
grant  dispositions  in  security  containing  power  of  sale,  with  a  view  to 
the  reduction  of  the  interest  afiecting  the  burdened  estate.  But  the 
superiority  of  the  statutory  law,  as  now  administered,  when  com- 
pared with  the  common  law  provisions,  is  most  conspicuously  dis- 
played in  the  enactments  which  invest  the  heir  of  entail  with  almost 
all  the  powers  belonging  to  a  fee  simple  proprietor  in  the  matter  of 
burdening  the  estate  with  debt.  By  the  Act  of  1848,  indeed,  the 
provisions  of  the  Montgomery  and  Aberdeen  Acts  were  declared  not 
to  be  applicable  to  entails  executed  after  that  date.  The  Act  of 
1853,  however,  judiciously  restored  these  privileges  to  heirs  of  entail, 
present  and  prospective ;  and  now,  in  effect,  almost  any  reasonable 
item  of  expenditure,  whether  in  the  nature  of  debts  for  the  im- 
provement of  the  property,  or  of  provisions  to  widows  and  younger 
children,  may  be  constituted  a  burden  upon  the  property.  Apart 
from  any  question  as  to  the  expediency  of  encouraging  the  accumu- 
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lation  of  property  in  families,  the  most  formidable  objection  to  the 
entail  laws  was  the  tendency  which  they  had  to  keep  property  in  the 
possession  of  proprietors  who  were  destitute  of  the  means  of  im- 
proving it.  Now,  even  where  the  proprietor  has  actually  saved 
money,  he  will  naturally  be  averse  to  laying  it  out  upon  the  estate, 
so  long  as  the  money  so  expended  has  to  be  taken  from  the  portions 
of  his  younger  children.  But  give  him  the  power  of  charging  the  im- 
provements as  a  debt  affecting  the  estate,  and  his  interest  then  be- 
comes identical  with  that  of  the  public, — namely,  to  make  the  land  as 
remunerative  as  possible,  irrespective  altogether  of  present  expense. 
The  exercise  of  these  powers  under  the  old  law  was  accompanied 
with  the  drawback,  that  the  estate  was  liable  to  become  permanently 
encumbered ;  no  future  heir  considering  it  to  be  any  part  of  his 
duty  to  clear  off  the  burdens  already  affecting  the  property.  Now 
that  the  duration  of  entails  is  limited  to  that  of  a  liferent  interest, 
opportunities  are  afforded  to  each  successive  generation  to  dispose 
of  a  portion  of  the  property,  so  far  as  necessary  to  clear  off  the 
encumbrances  on  the  remainder. 

This  is  really  all  that  the  public  have  any  interest  in  requiring. 
Parliament  cannot  compel  a  proprietor  to  part  with  his  property ; 
but  it  can  put  him  in  the  most  favourable  position  for  effecting  im- 
provements upon  it,  and  give  him  the  power  of  selling  when  need- 
ful. In  all  the  particulars  we  have  mentioned,  it  will  be  observed, 
the  interests  of  the  property  are  secured,  by  virtue  of  the  Entail 
Acts,  on  more  advantageous  terms  than  could  possibly  be  the  case 
were  it  left  to  the  keeping  of  a  liferenter ;  who,  in  comparison  with 
the  former,  may  be  said  to  be  tied  hand  and  foot,  having  no  power 
to  advance  a  shilling  for  the  benefit  of  the  property,  unless  he  takes 
it  from  the  savings  which  ought  to  be  reserved  for  the  younger  child- 
ren of  his  family. 

The  most  useful  practical  change  that  occurs  to  ourselves  is  that 
of  enabling  the  heir  of  entail  to  dispense,  in  certain  cases,  with  the 
formality  of  a  petition  to  the  Court.  Whenever  anything  can  be 
done  by  an  heir  of  entail  with  certain  consents,  we  would  suggest 
that  it  might  be  done  by  a  deed,  to  which  the  consenting  heirs 
would  be  parties,  without  necessarily  requiring  the  interposition  of 
the  Court.  It  would  be  desirable  to  give  the  option  of  applying  to 
the  Court  if  the  parties  desired  it ;  and  no  doubt  this  option  would 
be  exercised  in  all  transactions  of  magnitude.  Indeed,  it  would  be 
for  the  interest  of  parties,  dealing,  with  the  estate  to  insist  upon  it^ 
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Bat  in  small  transactions  the  expense  of  a  petition  is  felt  to  be  a 
serious  burden ;  and  in  such  cases,  it  seems  to  us  that  judicial  inter- 
ference is  unnecessary.  By  parity  of  reasoning,  the  entail  itself 
ought  to  terminate,  by  operation  of  law,  as  soon  as  the  estate  comes 
into  the  possession  of  an  heir  born  after  the  settlement,  although  no 
instrument  of  disentail  has  been  executed. 

On  the  whole,  it  must  be  admitted  that  the  law  of  entail,  as  now 
regulated,  is  by  no  means  so  unjust,  or  so  inimical  to  the  distribution 
of  property,  as  the  public  have  been  led  to  suppose.  In  the  growth 
and  maturity  of  the  system,  its  irregular  proportions  have  been  gra- 
dually curtailed,  and  its  ugly  excrescences  pruned  away.  It  is  now, 
perhaps,  as  fair  a  system  as  is  practicable  in  a  country  whose  institu- 
tions are  based  on  primogeniture  ;  and  it  is  certainly  less  likely  to 
retard  the  cultivation  of  the  soil  and  the  improvement  of  property^ 
than  a  system  which  would  wholly  abandon  the  estate  to  the 
caprices  of  testators.  As  we  remarked  in  the  outset,  an  entailed 
succession  is  nothing  more  than  the  creation  of  a  liferent  interest. 
Such  as  it  is,  it  is  surrounded  with  a  variety  of  legislative  props 
and  protections  devised  for  the  amelioration  of  the  property,  and,  by 
consequence,  of  the  condition  of  the  population  which  the  property 
supports.  We  have  not  been  able  to  discover  what  advantage  is  to 
be  reaped  by  withdrawing  the  statutory  machinery,  while  the  essence 
of  the  right  is  left  unchanged.  On  the  other  view  of  the  alterna- 
tive, we  have  only  to  observe,  that  the  entire  abolition  of  liferent 
interests  in  real  and  personal  property  (for  it  is  impossible  to  make 
a  distinction  between  the  two  cases)  is  too  sweeping  a  change  to  be 
practical,  even  if  it  were  desirable,  in  the  existing  social  condition  of 
the  country. 
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V. — The  Legal  Computation  op  Time. 

It  formed  no  part  of  our  original  plan,  in  commencing  a  series  of 
discussions  under  this  title,  to  trace  the  analogy  of  the  two  systems 
in  every  branch  of  law.  Our  limits  are,  obviously,  inconsistent  with 
the  exhaustive  treatment  of  a  subject  so  largely  suggestive  of  details ; 
and  our  attention  has  therefore  been  confined  to  a  general  com- 
parison of  the  more  prominent  features  common  to  both,  with  the 
view,  mainly,  of  indicating  the  direction  in  which  a  useful  analysis 
might  be  successfully  pursued.    Our  point  of  view  has  further  been 
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restrained  within  the  compass  of  a  single  section^  and  we  have  only 
crossed  its  boundaries  when  led  by  the  bearings  of  some  special 
doctrine  to  mark  both  its  collateral  and  primary  application.  We 
now  propose  to  bring  the  series  to  a  close  with  a  few  remarks  npon 
a  subject  which  possesses  a  technical  import  in  the  department  of 
obligations,  but  bears,  at  the  same  time,  a  deep  significance  in  every 
sphere  of  law. 

The  computation  of  time  has  attracted  but  little  notice  as  a  doc- 
trine of  law ;  yet  in  law,  more  than  any  other  branch  of  science, 
it  is  necessary  to  have  a  clear  and  precise  definition  of  its  terms. 
In  all  the  other  professions  and  pursuits  of  life,  time  is  but  regarded 
as  the  medium  through  which  the  business  and  the  intercourse  of 
life  are  carried  on.  It  is,  therefore,  not  unnatural  that  its  progress, 
under  such  circumstances,  should  illustrate  the  proverbial  associa- 
sion  of  familiarity  and  neglect.  But  the  lawyer  has  to  take  note 
of  time  in  a  very  different  manner.  It  meets  him  in  the  form  of 
a  scientific  principle  introducing  qualifications  on  the  most  familiar 
legal  theories,  and  determining  the  character  and  the  scope  of  the 
most  ordinary  steps  of  practice.  An  observation  of  it,  therefore, 
according  to  definite  and  fixed  rules,  is  indispensable,  if  he  would 
justly  appreciate  the  full  bearings  of  the  transactions  with  which  he 
has  to  deal.  In  different  systems,  such  rules  are  more  or  less  pre- 
cise, according  to  the  extent  to  which  they  are  accepted  as  the 
expression  of  a  scientific  fact.  They  are  clearly  and  fully  defined 
in  the  Roman  law ;  and,  in  our  own,  though  the  doctrine  to  which 
they  refer  is  but  little  regarded  in  a  technical  sense,  they  exist,  not- 
withstanding, in  full  practical  force.  The  computation  of  time, 
however,  while  establishing  some  well-known  principles,  is,  at  the 
same  time,  and  to  a  large  extent,  a  mere  matter  of  practice.  All 
the  provisions  of  the  civil  law,  accordingly,  have  not  the  same  au- 
thority in  our  forms  of  process.  From  the  Romans  we  have  bor- 
rowed two  different  methods  of  calculating  time ;  and  some  other 
important  distinctions,  which  we  shall  have  occasion  to  expound 
hereafter,  may  be  traced  to  the  same  source.  But  we  know  nothing 
of  a  dies  tOiUsy  or  of  dies  fasti;  and,  though  much  indebted  to  the 
jus  privatum^  our  law,  both  in  letter  and  in  spirit,  is  altogether  hostile 
to  the  jus  sacrum. 

In  law,  there  are  two  distinct  modes  of  calculating  time.   The  most 
important  and  the  most  familiar  is  by  the  reckoning  of  the  calendar. 

VOL.  v.— NO.  XLIX.  JANUABT  1861.  B 
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One  year  is  taken  as  the  basis  of  computation,  and  is  divided  into 
months  and  days — one  month  being  equivalent  to  thirty  dayS;  and 
the  day  running  from  midnight  to  midnight  {seata  hora  noctis). 
This  method  was  known  to  the  Romans  under  the  terms  '^  civiliter 
computare/*  "  ad  dies  numerare."  The  peculiarity  of  this  system  is, 
that  it  does  not  acknowledge  a  shorter  space  of  time  than  the  unit  of 
measure,  the  civil  day  being  regarded  as  punctum  temporis.  An* 
other  method)  also  known  to  the  ancients,  sustains  a  fnll,  but  excep- 
tional authority  in  the  practice  of  our  own  law.  According  to  this 
method,  shorter  periods  are  regarded  as  capable  of  introducing 
qualifications  on  the  relations  of  law,  and  the  day  is  not  held  to  be 
completed  till  every- moment  of  it  has  passed  away.  In  contrast  to 
the  latter,  it  may  be  styled  the  natural  or  astronomical  manner  of 
estimating  time ;  the  expressions  for  it  in  the  Roman  law  are  indis- 
criminately, "  naturaliter  computarsy"  "  ad  momenta^  a  momento  ad 
momentum  numerare.^* 

Both  methods  received  a  practical  effect  in  the  Roman  law,  at 
once  consistent  and  precise.  The  first — that  which  takes  account 
of  no  shorter  period  than  the  space  of  one  day — was  the  normal 
standard  for  the  measurement  of  time,  not  more  in  the  practice  of 
law  than  in  the  common  business  of  the  world.  It  is,  therefore,  quite 
unnecessary  to  adduce  illustrations,  at  any  length,  in  proof  of  its 
authority.  One  such  example,  and  it  is  a  very  strong  one,  occurs 
in  the  5th  Book,  tit.  xxviii.,  §  1,  of  the  Pandects.  It  is  there  laid 
down,  in  reference  to  the  validity  of  the  testaments  of  minors,  that 
a  deed  executed  on  the  fourteenth  anniversary  of  the  day  of  birth  is 
entitled  to  full  legal  effect,  although  the  whole  day  has  not  literally 
expired.  The  jurist  who  declares  the  principle  further  maintains, 
on  the  assumed  case  of  a  minor  bom  on  the  kalends  of  January, 
that  the  will  would  not  fall  though  made  on  the  day  before  the 
fourteenth  return  of  the  kalends,  if  made  ^^  post  sextam  horam 
noctis^  The  more  exact  method,  on  the  other  hand,  is,  as  we 
previously  remarked,  an  exceptional  one,  and,  while  firmly  fixed 
in  practice,  somewhat  difficult  to  apply.  It  is  the  standard,  however, 
upon  which  is  based  the  common  doctrine  of  prescription.  In  a 
great  number  of  cases,  it  certainly  would  be  almost  impossible  to 
determine  the  precise  moment  when  the  period  of  time  expired 
which  is  regarded  in  this  doctrine.  But  there  can  be  no  doubt 
that  its  theory  in  both  systems  is,  that,  as  an  odious  and  adverse 
right,  it  must  be  held  to  run  de  momento  in  momentum.     One  other 
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well-known  principle  acknowledges  the  same  rule  of  computation. 
Minois  are  not  understood  to  attain  their  majority  till  the  whole 
legal  period  of  nonage  has  expired ;  and  it  is  a  result  of  this  prin- 
ciple,  that  the  privilege  of  restitution  is  held  to  cover  all  transao- 
tionsy  however  closely  bordering  on  the  tinie  when  full  judgment  is 
attained. 

Directing  our  attention  more  immediately  to  our  own  system,  we 
meet  with  more  precise  examples  of  the  practical  bearings  of  this 
method  on  the  principles  of  law.   Of  these  we  note  the  following : — 

(1.)  The  whole  doctrine  of  .diligence  and  citation  depends  upon 
an  arithmetical  reckoning  of  time :  hours  as  well  as  days  being 
rc^;anied  in  determining  in  what  cases  diligence  is  competent  or 
inept. 

(2.)  The  same  rule  establishes  the  priority  of  arrestments  accord- 
ing to  their  date,  although  arrestments  on  the  same  d^y,  with  no 
hour  mentioned  in  the  execution,  have  been  preferred  pari  passu, 
according  to  the  amount  of  the  debt.  Numerous  illustrations  of 
the  rule  will  be  found  among  the  older  decisions.  Thus  an  arrest- 
ment between  the  hours  of  four  and  six  was  preferred  to  one  between 
the  hours  of  six  and  nine — 1779,  Goldie,  Mor.  284 ;  and  an  arrest- 
ment between  the  hours  of  six  and  seven  preferred  to  one  between 
seven  and  eight — 1772,  Cameron,  M.  821. 

(3.)  Upon  the  same  principle  depends  the  preference  given  to 
infeftments  according  to  priority  of  insertion  in  the  Minute  Book. 

(4.)  Another  illustration  occurs  in  the  rule — ^raised  by  numerous 
decisions  into  a  well-known  principle  of  law— that  the  whole  term 
day,  whether  Whitsunday  or  Martinmas,  must  elapse  before  the 
new  term  commences —  Wright  v.  Lady  E.  Cuningham,  June  23, 
1802,  13  F.  C.  100. 

Of  these  two  methods  of  computing  time,  the  most  familiar  in  the 
practice  of  law  is  embodied  in  the  maxim, — 

^*  Dies  uUimus  inc^tus  pro  completo  hcibetur,^^ 
The  last  day,  if  begun,  is  held  to  be  complete. 

This  rule  has  a  bearing  upon  our  present  subject  in  a  double 
sense, — first,  as  suggesting  the  distinctions  which  it  is  important  to 
observe  in  connection  with  the  doctrine  we  are  now  considering ; 
secondly,  as  embodying  another  principle,  sometimes  introduced  in 
the  books  of  our  institutional  writers  by  the  words  "tn/aroraWK- 
busJ*  The  doctrine  of  dies  inceptus,  indeed,  does  not  appear  to  have 
been  administered  in  our  law  upon  any  fixed   and   determinate 
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principle.  Its  most  common  application  has  occurred  in  cases 
where  a  statutory  appointment  of  time  falls  to  be  regarded,  and  it 
has  natnrally  been  attended  by  all  the  uncertainty  which  is  incident 
to  the  judicial  privilege  of  interpretation  and  construction.  It  seems 
practicable,  at  the  same  time,  to  discover,  in  the  results  which  have 
been  established,  some  traces  of  a  general  law.  It  is,  of  course^ 
with  the  utmost  diffidence  that  we  venture  a  suggestion  upon  a 
subject  which  has  not  been  discussed  upon  grounds  of  theory  by 
our  elementary  text-books,  and  in  which  we  derive  but  little  aid 
from  considerations  of  analogy.  But  the  two  following  propositions^ 
if  somewhat  vague  and  indefinite,  would  not  seem,  at  any  rate,  to 
err  upon  the  side  of  inconsiderate  assertion. 

(1.)  When  the  acquisition  of  a  right  is  contingent  on  the  con- 
tinuance of  a  certain  state  or  condition,  the  day  on  which  that 
condition  sets  in  is  reckoned  as  the  first,  and  the  necessary  depend- 
ence is  considered  as  accomplished  if  it  still  continues  at  the  com* 
mencement  of  the  last  of  the  days  of  which  the  appointed  period 
consists.  This  proposition  embodies  the  assertion  of  the  rule  in  a 
general  form,  and  gives  expression  to  the  idea  suggested  by  the 
terms  in  favorahilibusj  as  used  by  Lord  Stair  and  others. 

(2.)  Conversely,  when  a  right  is  to  be  lost  as  the  penalty  of  con* 
tinned  neglect,  the  last  day  on  which  the  omitted  act  could  be  per- 
formed must  have  wholly  run  out. 

These  rules,  it  will  be  observed,  embrace  the  two  methods  of 
computation  to  which  we  have  previously  referred.  And  if  we 
consider  the  one  as  the  complement,  rather  than  as  holding  any 
opposition  to  the  other,  their  peculiar  significance  lies  in  the  fact 
that,  while,  on  the  one  hand,  the  most  favourable  construction  is 
accorded  to  cases  which  involve  the  acquisition  of  rights,  the  widest 
limits  are,  at  the  same  time,  regarded  in  preserving  them  from  loss. 
Nor  is  there  really  the  anomaly  in  this  statement  which  at  first 
sight  would  appear.  It  is  certainly  true  that  rights,  as  a  part  of 
the  system  of  law,  cannot  be  apprehended  apart  from  their  relation 
to  some  object  in  which  they  inhere ;  and  it  may  be  argued  that,  if 
thus  constituted,  every  distinct  acquisition  upon  one  side  must  be 
attended  by  a  corresponding  loss  upon  another ;  that,  in  such  cir- 
cumstances, there  must  necessarily  be  a  conflict  of  interests ;  that, 
if  all  the  privilege  of  law  goes  to  the  one  case,  all  the  penalty  must 
go  to  the  other.  But  such  considerations  are  altogether  worthless  in 
view  of  the  fact,  that  in  numberless  instances  there  can  be  no 
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practical  appreciation  of  anything  of  this  sort.     It  will  appear, 
indeed,  from  the  illostrations  which  we  shall  have  occasion  after- 
wards to  adduce,  that  the  doctrine  of  dies  inceptus  operates  in  the 
law  of  Scotland  in  circamstances  where  the  direct  relation  between 
loss  and  gain  can  but  seldom  be  applied.     And  even  the  principle 
of  prescription,  which  naturally  suggests  itself  as  an  objection  to 
this  application  of  the  two  methods  of  computing  time,  does  not 
really  prove  anything  against  it ;  for  prescription,  in  the  original 
and  tme  sense  of  the  term,  is  not,  and  in  its  first,  historical  develop* 
roent  certainly  was  not  regarded  as  a  medium  of  acquiring  rights. 
Even  the  positive  prescription,  which  bears  a  greater  likeness  than 
anj  other  to  an  independent  mode  of  acquisition,  is  notoriously 
nothing  more  than  a  means  of  consolidating  an  existing  title.    The 
practical  issue  of  the  principle,  in  many  forms  in  which  it  is  familiar 
to  our  law,  undoubtedly  is  to  confer  a  right  where  no  title  previously 
existed.     Such  is  the  action,  for  example,  of  the  servitade  of  way, 
the  right  to  which  may  be  obtained  upon  the  simple  ground  of 
nninterrupted  and   continuous  use.     Bat  the  theory  of  prescrip- 
tions—and in  a  consideration  of  principles  the  theory  must  be  prin- 
cipally regarded — is  to  operate  as  an  exception ;  and  exceptions,  while 
they  serve  as  a  means  of  defending  rights,  are  not  of  use  to  acquire 
them.     While,  therefore,  the  computation  of  time  de  momento  in 
mamenium  is  properly  applied  to  a  case  where  a  privilege  is  to  be 
lost  as  the  result  of  a  mere  lapse  of  time,  there  is  no  room  in  such 
circumstances  for  the  action  of  the  rule  '^  in  favarabilibus  dies  u&i- 
mus  ineeptus  pro  campleto  habetury^  and,  consequently,  no  valid 
grounds  on  which  the  two  rules  may  be  contrasted.     The  words 
" III  favorabilibus"  to  which  we  previously  referred,  indicate  the 
direction  in  which  the  significance  of  this  maxim  lies ;  and  though 
in  prescription  the  loss  of  one  is  met  by  the  profit  of  another,  it 
would  be  rash  at  least  to  say,  that  a  principle  so  odious  and  adverse 
in  its  operation  is  a  favourite  of  the  law. 

If  we  turn  our  attention,  on  the  other  hand,  to  the  doctrines  of 
law  which  are  admittedly  based  upon  this  principle,  and  to  the  cases 
which  have  occurred  in  practice,  we  shall  find  a  full  corroboration 
of  the  theory  we  have  endeavoured  to  uphold, — that  rights  which 
are  contingent  upon  a  dependence  of  time  admit  of  the  most  favour- 
able construction.  It  is  established,  in  connection  with  the  sixty 
days  of  the  statute  1696,  c.  4,  which  guards  against  the  challenge 
of  deeds  upon  the  head  of  death-bed,  that,  while  the  day  of  execution 
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is  not  to  be  regarded,  the  statutory  provision  is  held  to  be  respected 
if  the  testator  lives  up  to  any  portion  of  the  sixtieth  day.    Why  the 
running  of  the  period  should  be  postponed  till  after  the  day  of 
execution  is  not  altogether  evident ;  and  but  little  light  is  thrown 
upon  the  subject  by  certain  remarks  which  fell  from  the  Bench  in  the 
well-known  case  of  Ogilvie.     It  was  there  observed  that  "the  ter- 
minus  a  quo  mentioned  in  the  Act  is  descriptive  of  a  period  of  time 
— viz.,  the  date  or  day  of  the  deed — which  is  indivisible;  and  sixty 
days  after  is  descriptive  of  another  and  subsequent  period,  which 
begins  when  the  first  period  is  completed."  .  But  whatever  difficulty 
may  exist  upon  this  point,  there  can  be  no  doubt  as  to  the  terminus 
ad  quemy  and  the  precedent  established  by  the  case  to  which  we 
have  referred  is  now  firmly  fixed  in  practice. — Ogilvie  v.  Mercer^ 
Dec.  10,  1793  (Mor.  3336);  MUchell  v.  Watson,  Feb.  3,  1801,  12 
F.  C.  493 ;  Gibson  v.  Kennedy,  March  2,  1813,  Hume  150.     An- 
other statutory  appointment  of  time  which  has  been  interpreted 
upon  the  same  principle  is  the  provision  of  the  Act  1696,  c.  5.    On 
the  question  of  its  construction  it  has  been  repeatedly  held,  that  the 
sixty  days  before  bankruptcy  during  which  no  preference  upon  the 
debtor's  estate  can  be  constituted  by  any  creditor,  are  understood  to 
be  completed  as  soon  as  the  sixtieth  free  day  has  begun  to  run.   The 
doctrine  was  very  strongly  put  upon  its  proper  footing  in  the  case  of 
Blaikie  v.  Clegg,  June  21,  1809,  15  F.  C.  97 ;  where  a  debtor, 
having  made  over  a  bill  in  security  to  a  creditor  on  30th  March, 
and  become  bankrupt  on  30th   May,   it  was  ruled  that  the  in- 
dorsation did  not  fall  before  the  Act  of  1696.     Subsequent  cor- 
roborations of  the  same  principle  may  be  seen,  among  others,  in  the 
cases,  Anderson  v.  Starkey  ^  Co.,  March  2,  1813,  17  P.  C.  246; 
Scott  V.  Rutherford,  Dec.  7, 1839,  2  D.  206.    The  case  of  Waddel  v. 
Salmond,  Feb.  25,  1680,  reported  by  Lord  Stair,  although  originat- 
ing in  circumstances  altogether  difierent  to  what  may  occur  in  the 
present  day,  proves,  at  the  same  time,  how  much  in  all  favourable 
conditions  the  principle  of  dies  inceptus  is  in  harmony  with  the 
genius  of  our  law.    A  marriage  having  subsisted  for  a  year  and  a 
part  of  the  next  day  after  the  year,  it  was  held  valid  to  defend 
against  a  claim  of  restitution  of  the  tocher  made  by  the  friends  of 
the  deceased.     Marriage  being  a  favourite  institution  of  the  law, 
and  of  the  law  of  Scotland  in  particular,  this  illustration,  in  spite  of 
its  antiquity,  corroborates,  even  more  strongly  than  the  other,  the 
theory  we  have  ventured  to  propound.  W.  A.  B. 
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NOTES   IN  THE  INNER  HOUSE. 
FIBST  DIVISION. 

Wauehope  v.  The  North  British  Railway  Co.  Linton  v.  The  Board 
of  Fisheries.  The  Lord  Advocate  v.  The  Commissioners  of  Sup- 
ply  of  the  County  of  Edinburgh. 

We  recently  had  occasion  (Vol.  IV.,  p.  15)  to  make  some  remarks 
on  the  subject  of  judicial  declinatures,  and  we  expressed  a  hope 
that  the  Court  would  render  legislative  interference  in  the  matter 
unnecessary,  viz.,  by  repelling  of  their  own  accord  all  declinatures 
which  were  not  founded  on  clear  and  direct  personal  interest  in  the 
subject  of  the  suit.  We  regret  to  observe,  that  in  the  First  Division, 
one  of  the  judges  was,  the  other  day,  allowed  to  decline  in  conse- 
quence of  holding  a  few  shares  in  a  large  public  undertaking,  the 
Noirth  British  Railway  Company.  His  Lordship's  interest  in  the 
action  was  so  clearly  illusory,  that  the  Court  ought  to  have  insisted 
on  his  taking  his  share  in  the  hearing  and  decision  of  the  case.  In 
another  case, — the  suspension  raised  by  the  Newhaven  fishermen 
against  the  resolution  of  the  Board  of  Fisheries,  prohibiting  fishing 
for  "sprats"  in  the  Firth  of  Forth — the  Lord  Ordinary  on  the  Bills 
reported  to  the  Court,  that  being  a  member  of  the  Board,  he 
thought  it  better  to  decline  deciding  it,  and  requested  that  it  might 
be  remitted  to  another  Lord  Ordinary.  But  the  difficulty  was  not 
yet  at  an  end,  for  the  Lord  President  is  also  a  member  of  the  Board, 
and  he  declined  to  decide  on  the  report  of  the  Lord  Ordinary. 
The  remanent  members  of  the  Court  then  remitted  to  the  next 
junior  Lord  Ordinary,  The  question  as  to  the  propriety  of  sustain- 
ing the  declinature  in  this  case  was  unquestionably  attended  with 
some  difficulty.  The  Board  of  Fisheries  does  not  consist  of  very 
many  members,  and  it  is  quite  a  conceivable  case  that  a  judge  of  the 
Court  of  Session  may  take  with  much  advantage  to  the  public,  a 
leading  part  in  the  transaction  of  its  business.  This  accordingly 
is  a  case  in  which  we  would  be  inclined  to  say,  that  public  policy 
may  require  that  a  judge  should  decline  to  decide  cases  to  which  he 
is  only  officially  a  party.  If  such  declinature  is  to  be  sustained,  it 
is  for  the  consideration  of  the  Government  and  legislature  whether 
the  heads  of  both  Divisions  should  ever  be  on  the  same  Board ;  for 
it  is  undesirable  that  cases  should  come  before  a  Court  deprived  of 
>ta  usual  leader.    In  the  last  of  the  cases  we  have  put  at  the  bt^ 
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ginning  of  these  renaarks,  the  same  considerations  of  public  policy 
were  plainly  inapplicable,  and  the  Court  very  properly  refused  to 
sustain  the  declinature.  The  action  was  one  at  the  instance  of  the 
Lord  Advocate,  on  behalf  of  the  Crown,  against  the  Commissioners 
of  Supply  of  the  County  of  Edinburgh,  in  regard  to  the  imposition 
and  collecting  of  the  Land  Tax.  Lord  Curriehill  declined  to  sit 
during  the  cause,  on  the  ground  that  he  was  a  Commissioner  of 
Supply  for  the  County.  But  the  Lord  President  (with  the  ap- 
probation of  the  other  judges)  laid  it  down,  that  where  the  body 
litigating  is  very  numerous,  where  it  is  charged  only  with  the  per- 
formance of  statutory  duties,  and  where  there  is  or  can  be  no 
personal  interest  in  the  conclusions  of  the  action,  the  fact  of  one  of 
the  supreme  judges  being  a  member  of  the  body  will  not  disable 
him  from  discharging  his  judicial  duties,  though  these  should  lead 
him  to  give  judgment  in  a  case  to  which  he  is,  in  a  certain  sense,  a 
party.  This  is  both  sound  law  and  policy.  Nevertheless,  we  must 
still  reiterate  our  desire  to  see  the  grounds  of  declinature  put  on  a 
more  satisfactory  footing  and  drawn  within  yet  more  narrow  limits. 

Robinson  and  Niven  v.  Wittenberg. 

In  this  case  a  point  of  some  interest  in  practice  was  decided  by 
the  First  Division.  The  summons,  including  the  condescendence 
and  note  of  pleas  in  law,  was  written  on  fifteen  pages,  all  of  which 
were  signed  by  the  Writer  to  the  Signet,  except  the  ninth,  which 
was  one  of  the  pages  of  the  condescendence.  The  defender  main- 
tained that  the  failure  to  sign  the  ninth  page  inferred  a  statutory 
nullity  of  the  summons,  under  the  13th  and  14th  Vict.,  c.  36,  sect. 
1,  and  relative  schedule  (A).  The  Lord  Ordinary  sustained  the 
defence,  but  the  Court,  on  appeal,  repelled  it.  The  13th  and  14th 
Vict.,  c.  36,  which  is  entitled,  "  An  Act  to  facilitate  procedure  in 
the  Court  of  Session  in  Scotland,"  provides  by  its  sect.  1,  that  the 
pursuer  of  any  summons  before  the  Court  of  Session  shall  set  forth 
in  such  summons,  in  such  way  and  manner  as  the^Court  having  re- 
gard to  the  forms  set  forth  in  Schedule  (A)  thereunto  annexed,  may 
from  time  to  time  prescribe  by  Act  of  Sederunt,  as  applicable  to 
the  various  forms  of  action  now  in  use,  the  name  and  designation  of 
such  pursuer,  and  the  name  and  designation  of  the  defender,  and 
the  conclusions  of  the  action,  without  any  statement  whatever  of 
the  grounds  of  action ;  but  the  allegations  in  fact,  which  form  the 
grounds  of  action,  shall  be  set  forth  in  an  articulate  condescendence, 
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together  with  a  note  of  the  pursuer^s  pleas  in  law,  which  conde- 
scendence and  pleas  in  law  shall  be  annexed  to  sach  snmmons,  and 
shall  be  held  to  constitute  part  thereof.  In  the  Schedule  (A.)  there 
is  first  given  the  formal  part  of  the  summons,  to  which  is  appended 
the  notandum, ''  to  be  signed  on  each  page  hy  a  Writer  to  the  Signet, 
andsigneted  in  common  form  ;"  and  then  there  follow  these  words : 
— **  Condescendence  [state  articulately  the  allegations  in  fact 
wluch  form  the  ground  of  action].  Note  of  pleas  in  law  [state 
them  articulately].  In  respect  whereof,  etc.  [To  be  signed  on 
each  page  by  the  same  Writer  to  the  Signet  who  signs  the  above.]*' 
The  Court  passed  an  Act  of  Sederunt  following  on  the  statute 
(A.  S*y  31  Oct.  1850),  enacting  and  declaring  that  from  and  after 
the  1st  of  November  1850,  all  summonses  shall  be  framed  in  the 
manner  and  according  to  the  directions  contained  in  the  1st  section 
of  the  said  statute,  and  in  the  form  given  in  Schedule  (A.)  thereunto 
annexed ;  and  further,  that  the  conclusions  of  the  summons  in  each 
case,  so  far  as  the  same  are  matter  of  form  and  style,  shall,  in  the 
meantime,  be  in  the  form  and  style  hitherto  appropriate  for  the 
class  of  actions  to  which  the  summons  may  belong.  The  conten- 
tbn  of  the  defender  was,  that  these  various  enactments  read  together 
made  it  imperative  that  each  page  of  the  summons,  including  the 
condescendence  and  note  of  pleas  in  law,  should  be  signed  by  one 
Writer  to  the  Signet,  and  that,  therefore,  the  omission  to  sign  one 
page  would  infer  a  statutoty  nullity  of  the  whole  writ.  In  support 
of  this  contention,  great  reliance  was  placed  on  certain  observations 
of  Sir  Fortunatus  Dwar^is  in  his  Treatise  on  Statutes.  Thus  he 
says — ^'  With  regard  to  a  form  prescribed  by  the  Act,  it  should  be 
observed,  that  where  a  statute  directs  a  particular  form,  that  form 
roust  be  observed — non  obsertxxta  forma  infertur  adnullatio  actu8.^\ 
And  again  :  ^*  But  where  affirmative  words  are  peremptory,  as  that 
^the  forms  of  proceedings  set  forth  in  the  schedule  annexed  shall 
be  used,'  Lord  Kenyon  observed,  *  I  cannot  say  that  these  words 
are  merely  directory  ;*  and  a  material  variance  from  the  form  pre* 
scribed  was  in  that  case  {Davison  and  Gilly  1  East  64)  held  fatal, 
the  justices  not  having  pursued  the  authority  of  the  statute.*'  Now, 
neither  the  authorities  cited  by  Dwarris,  nor  his  .own  observations 
upon  them,  carry  the  law  further  than  this,  that  where  a  statute 
prescribes  a  form,  any  material  variance  from  it  will  be  fatal  to  the 
proceedings  taken  under  it.     That  this  is  also  the  law  of  Scotland, 
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is  apparent  from  a  coinparison  of  the  cases  of  Cleland  v.  Clason 
4-  Clark  (U  D.  601,  and  7  Bell's  Appeals,  153)  and  Peter  (M. 
16,957),  with  that  o{ Syme  v.  Yuille  (8  D.  8).  But  it  would  be  very 
difficult  to  hold,  that  assuming  the  statute  in  the  present  case  to 
prescribe  the  signature  of  each  page  of  the  whole  summons,  it  is  a 
material  variance  &om  it  that  the  first  page  of  the  third  sheet  is 
unsigned,  all  the  other  pages — of  course  including  the  other  three 
pages  of  the  third  sheet — being  duly  signed.  Unless,  therefore,  the 
law  can  be  carried  higher  than  Dwarris  puts  it,  the  objection  we 
are  considering  cannot  be  regarded  as  a  fatal  one.  As  the  law  stood 
before  the  13  &  14  Vict.,  c.  36,  the  signing  of  summonses  on  each 
page  rested  on  practice  only  (Ersk.  iv.  1,  sec.  5) ;  and  it  is  perfectly 
certain  that  none  of  the  statutes  which  referred  to  the  practice  at- 
tached any  sanction  of  nullity  to  its  non-observance.  Unless,  there- 
fore, the  form  or  authentication  of  a  summons  had  been  materially 
different  from  that  which  had  been  settled  by  practice,  it  could  not 
have,  under  the  old  law,  been  held  liable  to  the  objection  of  nullity. 
It  is  impossible  to  say  that  the  recent  statute  expressly  attaches  the 
sanction  of  nullity  to  any  deviation,  however  great,  from  the  form 
it  prescribes.  Again,  in  the  circumstances  of  the  present  case,  it 
cannot  be  held  that  an  implied  nullity  will  be  more  easily  established 
under  the  new  law  than  under  the  old  ;  for,  whereas  the  allegations 
of  fact  were  formerly  inserted  in  the  body  of  the  writ  passing  the 
Signet,  they  are  now  separated  from  it,  and  do  not  pass  under  the 
Signet  at  all.  Under  the  new  law,  therefore,  as  under  the  old  law, 
the  question  of  nullity  must  be  determined  according  to  the  import- 
ance or  insignificance  of  the  deviation  from  the  prescribed  form ; 
and,  in  the  present  case,  an  objection  founded  on  so  trifling  {per 
Lord  Deas)  a  deviation  from  the  statute  was  rightly  disallowed. 
Lord  Ivory,  in  stating  his  opinion,  said — '^  The  statute,  viewed  as  a 
whole,  was  not  anything  more  than  directory.  It  did  not  create 
anything  which,  as  the  creature  of  the  statute,  must  be  exactly  in 
its  terms.  Under  the  old  law,  such  an  objection  as  the  present 
would  not  have  been  fatal.  The  present  case  was  very  much  like 
that  of  Peter  (M.  16,957),  and  the  cases  relating  to  deeds  written 
page-ways  on  one  sheet.  In  regard  to  these  latter,  it  had  always 
been  held  that  they  were  validly  executed  if  signed  on  the  last  page 
only.  The  condescendence  under  the  new  form  is  not  within  the 
writ  passing  the  Signet,  and  is  not  authenticated  as  written  by  the 
clerk  to  the  Writer  to  the  Signet.     It  is  merely  annexed  to  the 
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sammons,  and  does  not  necessarily  form  part  of  the  ultimate  record. 
It  may  be  altered  by  an  amendment  of  the  libel,  or  by  new  aver- 
ments on  revisal ;  indeed,  it  may  be  turned  wholly  upside  down. 
It  was,  therefore,  out  of  the  question  to  hold  that  the  want  of  a 
signature  on  one  of  the  pages  of  the  condescendence  was  a  fatal 
objection  to  the  summons.'' 

The  first  part  of  his  Lordship's  opinion  is  obviously  correct ;  but 
the  conclusion  of  it  naturally  provoked  a  modified  disclaimer  from 
Liord  Curriehill,  who,  while  admitting  that  the  shape  of  the  conde- 
scendence might  be  considerably  changed  before  the  record  was 
closed,  demurred  to  the  doctrine  that  it  might  be  '^  turned  upside 
down.**  The  question  thus  incidentally  raised  is  one  of  great  im- 
portance, and  well  deserves  the  consideration  of  the  profession,  and 
perhaps  even  of  the  Legislature.  At  present  the  utmost  liberty  is 
taken  with  condescendences  on  revisal ;  statements  and  pleas  are 
added  or  withdrawn,  till  even  their  authors  would  fail  to  recognise 
thenu  Our  own  impression  is,  that,  under  the  law  and  the  process 
statutes  as  they  stand,  there  is  a  remedy  for  this  abuse  which  is 
totally  opposed  to  all  the  proper  principles  of  pleading ;  but  if  there 
is  not,  then  the  sooner  a  legislative  remedy  is  applied  the  better. 

Lord  V.  Colvin, 

This  Was  a  Chancery  suit  relating  to  the  succession  of  the  late 
Dr  Peter  Cochrane  of  Clippens,  who  was  domiciled  in  Scotland  at 
the  time  of  his  death.  Vice-Chancellor  Kindersley  sent  down 
certain  questions  for  the  opinion  of  the  First  Division  under  the 
recent  "  Law  Ascertainment  Facilities  Act."  The  questions  re- 
solved themselves  into  two  : — 1,  Whether  there  were  accumulations 
under  the  will  struck  at  by  the  Thellusson  Act ;  and  2,  Whether, 
when  in  a  trust-deed  or  settlement  a  bequest  is  made  subject  to  a 
condition,  the  occurrence  or  failure  of  which  cannot  be  ascertained 
till  a  distant  day,  the  bequest,  upon  failure  of  the  condition  being 
ascertained,  falls  to  those  who  were  the  testator's  heirs  or  next  of 
kin  at  his  death,  or  to  those  who  are  his  heirs  or  next  of  kin  at  the 
time  when  the  condition  is  found  to  have  failed.  On  the  first 
question,  the  Court  held  that  the  Thelluson  Act  applied,  although 
the  accumulations  under  the  will  took  place,  not  in  consequence  of 
any  express  direction  of  the  testator  to  accumulate,  but  because 
the  deed  was  so  conceived,  that  to  carry  out  its  purposes  in  the 
event  which  has  happened,  there  must,  necessarily,  be  an  accumula- 


20  NOTE8  IN  THE  INNER  HOU6£. 

tion  for  a  period  beyond  the  twenty-one  years  allowed  by  the  Act. 
On  this  point  there  are  conflicting  decisions  in  the  English  books ; 
the  cases  of  McDonald  v.  Bryee^  2  Keen,  276,  Morgan  v.  Morgan, 
4  De  6ez  &  Sm.  170,  and  Ellis  v.  Maojwell,  3  Beav.  587,  ruling 
that  the  statute  strikes  against  implied  accumulations ;  while  El- 
borne  V.  Goodep  14  Sim.  165,  and  Corporation  of  Bridgenorth  v. 
Collins,  15  Sim.  538,  go  on  the  principle  that  it  is  only  directed 
against  those  which  are  expressed.  In  the  recent  case  of  Trench 
V.  Cheese,  19  Beav.  3,  the  Lord  Chancellor  (Cranworth)  stated  his 
opinion,  that  the  distinction  between  an  accumulation  expressed 
and  an  accumulation  implied  yraa  unsound  and  impossible,  and  that 
the  statute  struck  at  both.  The  First  Division  have  adopted  this 
view ;  and  the  grounds  of  it  are  so  clear,  that  it  is  difficult  to  con- 
ceive how  any  other  could  have  been  so  persistently  maintained 
by  the  English  judges,  if  it  were  not  borne  in  mind  that  the 
Thellusson  Act  is,  as  Lord  Cranworth  said,  ^^one  of  the  most 
ill-^rawn  statutes  to  be  found  in  our  statute-books,  notwithstanding 
that  it  was  brought  in  under  the  sanction  of  the  Lord  Chancellor 
of  the  day,  and  underwent  great  discussion." 

On  the  second  question,  three  of  the  judges  held  that,  in  the 
case  supposed,  the  bequest  fell  to  those  who  were  the  testator's  next 
of  kin  at  the  time  of  his  death.  There  can  be  little  doubt  that  this 
opinion  is  adverse  to  the  decision  of  the  Second  Division  in  the 
case  of  Dick  v.  Gillies,  4  July  1828 ;  and  though  that  decision  is 
not  one  of  much  authority,  notwithstanding  of  the  eminence  of 
some  of  the  judges  who  concurred  in  it,  we  cannot  help  thinking 
that  Lord  Deas  was  right  when  he  suggested,  that  before  giving 
answer  on  it,  the  whole  Court  should  be  consulted ;  the  duty  of  the 
Court  in  such  cases  being,  not  to  decide  the  cause,  but  to  state 
what  is  settled  law  in  either  of  its  Divisions. 

SECOND  DIVISION. 

Graham  and  Others  v.  Marshall  and  Others,  22  Nov.  1860. 
Edmond  v.  BlaUdeand  Anderson,  16  Nov.  1860. 

Trustees — Liability  for  Expenses  of  Litigation — Riglu  to  Discharge, 

That  trustees  are  entitled  to  be  relieved  of  expenses  incurred  in 
defending  the  trust*estate  or  the  trust-deed,  is  a  rule  sound  in  the 
abstract,  but  subject  to  certain  limitations.  It  is  impossible  to  lay 
down  any  inflexible  rule  for  the  guidance  of  trustees  in  determining 
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whether  they  are  jastified  in  entering  on  litigation  for  the  defence 
of  the  trust.  The  question  is  generally  a  question  of  circumstances, 
to  be  decided  in  each  case  according  to  the  discretion  of  the  trustees ; 
and  upon  the  right  exercise  of  that  discretion  depends  the  trustees' 
personal  liability  to  their  opponents  on  the  one  hand,  and  to  their 
constitaents  on  the  other.  In  the  ordinary  case,  trustees  acting 
in  bona  Jldes  are  not  personally  liable  for  their  own  or  their  op- 
ponents? expenses,  when  there  is  a  trust^fiind  in  their  hands  to 
meet  these  Expenses ;  but  where  it  is  insufficient,  or  is  carried  off 
by  the  litigation,  they  run  greater  risk  of  incurring  personal  lia- 
bility. It  is  therefore  always  not  only  the  safe  course  for  trustees 
to  follow,  but  it  is  their  duty,  before  entering  on  litigation^  to  count 
the  cost,  and  consider  where  it  is  to  come  from.  Attempts  were 
at  one  period  made  to  introduce  into  the  law  of  Scotland  the  doc- 
trine that  trustees  pursuing  or  defending  an  action  are  thereby,  in 
all  cases,  rendered  personally  liable  for  expenses,  litis-contestation 
being  of  itself  a  species  of  cootract  by  which  they  bind  themselves 
for  the  costs  of  suit. 

Although  this  rule  has  not  been  adopted  to  its  full  extent,  it  is 
still  right  that  trustees,  before  involving  third  parties  in  the  ex- 
pense of  litigation,  should  see  that  they  have  trustrfunds  to  meet 
such  expenses ;  and  if  they  are  in  doubt  as  to  the  expediency  of 
litigation,  or  as  to  the  sufficiency  of  the  trust-fund,  the  safe  and 
regular  course  is  to  appeal  to  their  constituents,  and  to  act  as  they 
direct  upon  their  undertaking  liability  for  the  expenses.  This  is 
the  obvious  and  easy  course  for  trustees  to  follow  where  they  re- 
present persons  of  full  age.  Although  the  Court,  in  consideration 
of  the  peculiar  and  difficult  position  of  trustees,  is  inclined  to  judge 
favourably  of  acts  done  in  exercise  of  their  dbcretion,  still  cases 
have  occurred  in  which  trustees  have  been  made  personally  liable 
for  overstepping  the  bounds  of  a  sound  discretion.  These  excep- 
tional cases  are  important  as  illustrating  the  obligations  and  liabili- 
ties of  trusteeship,  and  as  defining  the  limits  within  which  the  dis- 
cretion of  trustees  must  be  exercised  to  avoid  personal  responsibility. 
Under  this  category  the  case  of  Graham  v.  Marshall  is  to  be  classed. 
In  that  case,  trustees  who  had  misconceived  their  legal  rights  and 
obligations,  but  had  acted  neither  obstinately  nor  in  malafide^  were 
found  not  entitled  to  their  expenses  out  of  the  trust-fund ;  and  an 
opinion  was  expressed  by  the  Court,  that  they  had  incurred  personal 
liability  for  their  opponents'  expenses.    Mrs  Graham  had  conveyed. 
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by  ante-nuptial  contract,  all  the  property  which  should  belong  to  her 
at  her  death  to  her  husband,  if  he  survived  her,  in  liferent,  and  to 
the  children  of  the  marriage  in  fee.  By  subsequent  trust-assig- 
nation, she  assigned  to  trustees  certain  policies  of  assurance  held  by 
her,  exclusive  of  her  husband's  ^u«  mariti  and*right*of  administra- 
tion, in  terms  which,  in  the  event  of  her  death,  set  aside  her^hus- 
band's  liferent,  and  materially  qualified  her  children's  fee.  At  her 
death,  the  property  remained  entire  in  the  hands  of  those  trustees, 
and  completely  within  her  power.  Her  husband,  and  the  other 
parties  having  right  under  the  ante-nuptial  contract,  raised  an 
action  for  reduction  of  the  trust-assignation,  and  to  compel  the 
trustees  to  pay  over  the  trust-fund.  The  trustees  defended  the 
action,  on  the  ground  that  the  policies  had  been  effectually  trans- 
ferred to  them  by  Mrs  Graham  during  her  lifetime,  and  stated  that 
they  believed,  and  were  advised,  that  they  were  under  the  necessity 
of  having  the  validity  of  the  deed  judicially  determined,  in  duty  to 
the  beneficiaries,  and  for  their  own  protection  and  exoneration. 
The  Lord  Ordinary  (Kinloch)  reduced  the  deed,  holding  it  to  be  a 
substantial  contravention  of  the  ante-nuptial  contract.  He  enter- 
tained no  doubt  that  the  property  held  by  the  trustees  was  just 
property  belonging  to  Mrs  Graham  at  the  time  of  her^death,  to 
which,  as  such,  the  onerous  obligation  of  the  marriage-contract  at- 
tached ;  and  he  therefore  ordered  the  defenders  to  account  for  the 
trust-funds  without  any  deduction  of  their  expenses  in  the  action, 
and  under  this  qualification  found  no  expenses  due  to  either  party. 
The  trustees  rested  satisfied  with  this  judgment  on  the  validity  of 
the  deed,  but  reclaimed  against  it  in  so  far  as  it  did  not  find  them 
entitled  to  deduct  from  the  trust-funds  in  their  hands  the  expenses 
incurred  by  them  in  the  action.  The  Judges  of  the  Second  Divi- 
sion not  only  adhered  to  the  Lord  Ordinary's  interlocutor,  but 
further  expressed  an  opinion,  that  had  the  point  been  before  them, 
they  would  have  found  the  trustees  personally  liable  not  only  for 
their  own  expenses,  but  also  for  those  of  the  pursuers.  The  Lord 
Justice-Clerk  thought  the  contention  of  the  trustees  was  founded 
on  an  entire  perversion  of  the  rule,  that  trustees  are  entitled  to  be 
relieved  from  the  expense  of  defending  the  trust-estate  or  the  trust- 
deed.  The  question  had  been  between  the  creditors  under  the 
ante-nuptial  contract  and  parties  seeking  to  defeat  the  rights  of, 
these  creditors,  and  he  confessed  that  he  could  not  see  why,  in  a 
litigation  between  two  such  opposing  parties,  the  ordinary  rule  of 
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^ving  the  successfiil  party  his  expenses  should  have  been  departed 
from.  That  the  unsuccessful  parties  were  called  trustees  did  not 
affect  his  mind  at  all^  because  he  must  take  into  consideration  not 
only  their  position,  but  also  that  of  their  opponents,  who  said  that 
a  wrong  bad  been  done  them  by  the  trust-assignation.  They  had 
sQccessfiilly  resisted  that  wrong,  and  he  could  not  conceive  why 
they  should  out  of  their  own  pocket  pay  the  expenses  of  the  de- 
fenders, who  had  attempted  to  deprive  them  of  what  had  been  found 
to  be  their  right«  The  trustees  said,  that  as  acting  for  other  parties, 
they  could  not  safely  admit  the  demands  of  the  pursuers.  That 
statement  might  be  true  without  affecting  his  opinion  ;  and  all  that 
one  could  say  was,  that  they  had  placed  themselves  in  an  unfor- 
tunate position  by  accepting  the  trust.  When  trustees  did  not  see 
that  they  were  in  safety  to  defend  an  action,  it  was  quite  competent, 
and  not  unusual,  that  they  should  appeal  to  the  persons  whom  they 
represented,  and  should  say — "Do  you  wish  us  to  defend  this 
action  t  because,  if  you  do,  you  must  furnish  us  with  funds.  If  they 
had  declined  to  assist  the  trustees,  then  the  trustees  were  quite  en- 
titled to  allow  decree  in  absence  to  go  out,  and  he  could  not  see 
that  any  after  liability  would  have  attached  to  them. 

An  intelligible  ground  of  judgment  in  this  case  was,  that  the 
trust-deed  being  reduced,  and  the  trust  being  found  to  have  no  ex- 
istence at  Mrs  Graham's  death,  there  was  in  reality  no  trust-fund 
out  of  which  expenses  could  be  paid. 

If  the  opinion  of  the  Lord  Justice-Clerk  goes  the  length  of  finding 
that  the  trustees  were  liable  for  the  pursuers'  expenses,  merely  be- 
cause they  were  attempting  to  do  the  pursuers  a  legal  wrong  or  to 
defeat  their  legal  rights,  then  it  would  follow,  that  trustees,  in  all 
cases  where  the  trust-funds  were  insufficient,  would  be  personally 
liable  to  their  opponents  for  the  expenses  of  an  unsuccessful  litigation ; 
the  necessary  effect  of  an  adverse  judgment  being  to  declare  that 
the  party  against  whom  it  proceeds  was  attempting  a  legal  wrong. 

In  the  case  of  Edmond  and  Anderson^  the  Court  incidentally 
decided  a  point  of  some  importance  in  the  law  of  trusts.  A  party 
in  embarrassed  circumstances  granted  a  trust-disposition  of  his 
estate  for  division  of  the  proceeds  among  his  creditors,  and  payment 
of  the  residue  to  himself.  He  subsequently  recalled  this  trust  and 
created  a  new  one.  The  new  trustee  required  the  former  trustees 
to  denude,  offering  to  pay  them  the  balance  alleged  by  them  to  be 
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dne,  bat  reserving  right  to  object  to  its  amount,  and  to  challenge 
their  actings.  The  tmstees  refused  to  denude  till  discharged  and 
relieved  of  all  their  actings  and  intromissions ;  and  the  Court  held 
that  they  were  right,  and  that  the  mere  offer  to  pay  the  balance  did 
not  bind  them  to  denude,  as  they  were  entitled  to  be  satisfied  before 
doing  so  that  their  actings  were  not  to  be  afterwards  challenged. 

Wilson  or  OalUmay  v.  Mackenziej  4  Dec. — Expenses  of  Jury  TriaL 
Who  is  liable  for  the  expense  of  a  jury  trial  ?  is  always  a  most  im- 
portant question  for  litigants,  and  not  unfrequently  larger  interests 
are  involved  in  its  decision  than  are  at  stake  in  the  action.     The 
general  rule  undoubtedly  is,  that  a  pursuer  obtaining  a  verdict, 
although  for  a  less  sum  than  he  claims,  is  entitled  to  the  expenses 
of  the  trial,  if  no  tender  has  been  made,  or  if  the  sum  tendered  is 
less  than  the  sum  found  due.     In  actions  for  vindication  of  charac- 
ter this  rule  is  almost,  although  not  altogether,  absolute;  and  a 
verdict  for  the  pursuer  with  nominal  damages,  except  in  very  pe« 
culiar  circumstances,  carries  with  it  e^^penses.     But  in  questions  of 
patrimonial  right,  the  general  rule  is  subject  to  exception ;   and 
where  the  sum  found  due  by  the  verdict  is  merely  nominal,  or  very 
disproportionate  to  the  sum  claimed,  the  practice  of  the  Court  has 
been  to  modify  the  expenses,  or  find  no  expenses  due.     In  the  case 
of  Wilson^  the  Court  applied  the  general  rule,  but  apparently  with 
some  hesitation.     It  was  an  action  of  damages  by  a  widow  for  the 
loss  of  her  husband,  who  had  been  killed  by  a  bull  belonging  to  the 
defender ;  the  ground  of  action  being,  that  the  defender  was  in 
fault  in  keeping  a  bull  known  by  him  to  be  dangerous.     The  evi- 
dence at  the  trial  was  of  a  very  conflicting  character, — one  witness 
swearing  that  the  bull  was  quiet ;  another,  that  it  was  dangerous ; 
one,  that  the  deceased  had  complained  of  the  bull  being  loose ;  an- 
other, that  he  had  been  ordere<l  to  tie  it  up  by  the  defender,  but  had 
neglected  to  do  so.     A  witness  who  saw  the  accident  swore  that  the 
man  had  gone  into  the  field  where  the  bull  was  to  drive  away  some 
queys,  and  on  its  following  him  had  struck  it,  upon  which  it  attacked 
and  killed  him.     Damages  were  laid  at  L.500,  but  the  jury  fi)und 
only  L.15  due.     On  a  motion  to  apply  the  verdict,  the  defender's 
counsel  contended  that  the  pursuer  was  not  entitled  to  the  expenses 
of  the  trial,  the  sum  in  the  verdict  being  utterly  disproportionate 
to  the  sum  claimed,  and  to  the  damage  sustained  by  the  alleged 
loss ;  and  that  the  only  explanation  of  the  verdict  was,  that  the  jnry 
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had  awarded  this  small  sum  out  of  some  feeling  of  sympathy  with 
the  widow,  although  satisfied  that  the  deceased's  death  resulted  from 
his  own  fiiult.  It  was  stated  that,  previous  to  the  action,  a  larger 
sum  than  that  awarded  had  been  tendered  under  a  denial  of  legal 
liability,  but  this  tender  had  not  been  repeated  judicially.  The 
Court,  notwithstanding  the  peculiar  circumstances  of  the  case,  were 
nnable  to  find  any  satisfactoiy  principle  entitling  them  to  make  this 
case  an  exception  to  the  general  rule,  that  the  pursuer  obtaining  a 
verdict  where  no  tender  has  been  made  by  the  defender  is  entitled 
to  the  expenses  of  the  trial.  Although  the  pursuer^s  counsel  was 
nnable  to  suggest — and  it  is  difficult  to  conceive  any  plausible  theory 
in  explanation  of  the  verdict — it  is  perhaps  but  fair  to  the  juiy  to 
suppose  that  they  had  some  reasonable  ground  for  valuing  a  hus- 
band, against  whose  character  or  habits  there  was  no  imputation, 
at  L.15. 

Morrison  v.  Somerville  and  Others,     Admissible  Evidence — 
Statements  of  Party  to  the  Cause. 

This  case  came  before  the  Court  on  a  Bill  of  Exceptions.  One 
pf  the  exceptions  was  to  the  adtaission  of  a  document  termed  a  ^^  case," 
which  had  been  written  from  the  defender's  information  by  his 
agent,  to  enable  the  agent  t6  prepare  a  summons  in  another  cause. 
The  admission  of  this  document  was  objected  to,  1st,  Because  it  was 
made  with  reference  to  another  cause;  and  2d,  Because  it  was  secon- 
dary evidence ;  not  the  least,  the  defender  being  alive  and  a  com- 
petent witness.  The  Court  decided  that  the  document  was  admissible. 
In  reference  to  the  first  objection,  they  held  that,  had  this  docu- 
ment merely  contained  statements  made  by  the  defenders'  counsel 
or  ag^it,  it  would  have  been  inadmissible,  such  statements  not  being 
the  statements  of  the  party ;  but  here  it  was  proved  that  the  docu- 
ment contained,  in  substance  and  effect,  the  party's  own  statement. 
The  second  objection  might  have  been  given  effect  to  in  the  case  of 
an  ordinary  witness ;  but  here  the  Court  were  dealing  with  the  state- 
ment of  a  party  to  the  cause,  and  although  the  law  allowed  a  party 
to  depone  in  causey  it  did  not  exclude  his  other  statements  from  being 
evidence.  Mr  Dickson  (Evidence,  11.  728)  regards  it  as  "  doubtful 
whether  admissions  in  a  record  which  are  not  specially  authorized 
or  adopted  by  the  party  can  be  used  against  him  in  an  independent 
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caiise  with  the  same  or  with  a  different  adversary/'  The  opinion 
expressed  in  Morrison^  although  not  with  direct  reference  to  state- 
ments or  admissions  on  record,  seems  to  imply  that  such  statements 
or  admissions  by  a  party's  counsel  or  agent,  whether  on  record  in 
another  cause  or  otherwise,  are  not  evidences  against  the  party 
nnless  he  has  anthorized  or  adopted  them.  Here  it  may  be  observed, 
that  perhaps  a  distinction  exists  in  this  respect  between  a  mere  state- 
ment and  an  admission,  and  there  may  be  a  question  as  to  the  side  on 
which  the  ont$8  of  proof  lies,  whether  the  party  adducing  such  state, 
ments  or  admissions  is  bound  to  prove  that  they  were  authorized,  or 
whether  that  is  presumed  unless  disproved.  The  case  of  Cairns  v. 
Marianski  (12  Dun.,  919  A^d.,  1  McQueen,  212),  where  it  was 
decided  by  the  House  of  Lords  that  admissions  in  one  cause,  authen- 
ticated by  the  party's  signature  as  his  own  statement,  are  admissible, 
if  not  conclusive  evidence  against  him  in  another  cause^  was  an 
authority  for  repelling  this  first  objection,  it  being  satisfactorily 
proved  to  the  Court  that  the  statements  in  the  document  were  made 
by  the  defender  himself. 

The  decision  on  the  second  objection  seems  unexceptionable,  as 
the  party  whose  statements  were  admitted  had  not  been  examined 
as  a  witness  in  causa.  If  he  had  been  so  examined,  it  is  at  least 
doubtful  whether  his  previous  statements,  made  extrarjudicially  or 
in  another  cause,  could  be  used  as  evidence  against  him,  without  an 
opportunity  being  afforded  him  of  explaining  such  statements.  On 
principle,  it  does  not  even  seem  clear  that  a  party  adducing  his 
opponent  as  a  witness  in  causa  is  entitled  to  import  into  the  cause 
as  substantive  evidence  any  previous  statements  made  by  the  op- 
ponent, and  is  not  bound,  by  having  resorted  to  his  opponent's 
deposition  in  causa,  to  accept  that  as  the  best  and  most  direct  evi- 
dence in  accordance  with  the  rule,  Testituis  non  tesiimoniis  creden- 
dum  est  If  so,  the  witnesses'  other  statements  mjght  still  be  used 
to  discredit  his  deposition  in  causa.  But  even  on  the  assumption 
that  the  previous  statements  of  a  party  examined  as  a  witness  in 
causa  can  be  adduced  as  substantive  evidence,  it  is  only  fair  and 
reasonable  to  require,  as  a  condition  of  their  admission,  that  the 
witness  be  examined  regarding  them,  and  an  opportunity  afforded 
him  of  explaining  any  apparent  contradiction  or  inconsistency  be- 
tween these  statements  and  his  deposition.  To  this  privilege  a  party 
to  the  cause  seems  in  equity  as  much  entitled  as  any  other  witness. 
It  is  not  perfectly  clear  that  the  case  of  a  party  to  the  cause  who, 
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by  ttatute  (16  and  17  Vict.,  cap.  20,  sec.  3),  has  been  made  a  oom- 
petent  witness,  is  not  embraced  under  the  provision  of  the  3d  section 
of  the  Act  of  15  and  16  Vict.,  cap.  27,  which  enacts  that  <^  It  shall 
be  competent  to  examine  any  witness  who  may  be  adduced  in  any 
action  or  proceeding  as  to  whether  he  has,  on  any  specified  occasion, 
made  a  statement  on  any  matter  pertinent  to  the  issue  different 
from  the  evidence  given  by  him  in  such  action  or  proceeding,  and 
it  shall  be  competent,  in  the  course  of  such  action  or  proceeding,  to 
adduce.evidence  to  prove  that  such  witness  has  made  such  different 
statement  on  the  occasion  specified." 

No  doubt  the  direct  object  in  view  of  the  Legislature  was,  by 
thu  provision,  to  make  competent  evidence  previously  inadmissible, 
that  a  witness  had  made  statements  different  from  his  deposition  in 
the  cause.  And,  at  the  date  of  the  enactment,  the  case  of  a  party 
to  the  cause  could  not  have  been  in  contemplation,  as  a  party  was 
not  then  a  competent  witness.  But  is  he  not,  by  the  subsequent 
statute,  which  makes  him  a  competent  witness,  brought  under  the 
pre-existing  statutory  provision  applicable  to  ^'  any  witness?" 

To  this  it  may  be  answered,  that  the  statements  of  a  party  to  the 
cauae  and  of  another  witness  stand  in  different  positions, — that  no 
statutory  enactment  being  required  to  make  the  statements  of  the 
former  admisuble,  and  that,  although  the  statute  makes  it  compe- 
tent to  prove  that  any  witness  has,  on  a  specified  occasion,  made  a 
statement  different  from  his  evidence  in  eausoj  provided  he  has 
been  asked  whether  he  made  such  statement,  it  cannot  be  read  con- 
versely, as  making  it  incompetent  to  adduce  proof  of  such  statements 
in  the  case  of  any  witness^  unless  this  provision  has  been  complied 
with,  and  the  party  examined  regarding  them.  Apart  from  statu- 
toiy  enactment,  it  seems  but  just  that  a  party  to  the  cause,  like 
every  other  witness,  should  be  reminded  of  his  previous  statements, 
if  they  are  to  be  used  against  him,  and  that  an  opportunity  should 
be  afforded  him  of  reconciling  these  previous  statements  with  his 
depositions  in  causa.  That  such  an  opportunity  has  not  been 
afforded,  should  affect  not  merely  the  weight  of  such  statements, 
bat  their  admissibility. 

Inspector  of  Dundee  v.  Inspector  of  Rattray.     Parochial  Relief — 
Residential  Settlement. 

John  Donald,  whose  settlement  was  in  dispute,  was  born  at 
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Rattray,  and  on  22d  December  1843  removed  to  Dundee,  where 
he  remained  till  his  death,  on  11th  Febraaiy  1849.  In  February 
1848,  he  applied  for  parochial  relief  from  the  parish  of  Dundee,  and 
during  that  month,  and  March  following,  he  received  payments 
amounting  in  all  to  9s.  6d.  During  the  period  he  received  relief 
he  was  earning  Ts.  a-week  as  a  weaver.  In  April  1848  he  went  as 
a  sailor  to  the  Baltic,  and  obtained  wages  at  the  rate  of  L.2,  lOs. 
per  month,  besides  victuals.  After  his  return  in  September,  he 
resumed  trade  as  a  weaver,  and  supported  himself  and  his  family 
until  28th  December  1848,  when  he  again  received  relief  from  the 
parish  of  Dundee,  and  continued  to  do  so  till  his  death.  Since  his 
death,  the  parish  of  Dundee  have  supported  his  children.  That 
parish  (for  the  sums  so  disbursed,  amounting  to  L.149)  sued 
Rattray  (the  parish  of  birth).  Rattray  defended  on  the  ground 
that  the  pauper  had  acquired  a  settlement  in  Dundee  by  the  five 
years'  residence,  and  that  the  acquisition  of  a  settlement  was  not 
prevented  by  the  relief  afforded,  such  relief  not  having  been  properly 
afforded  to  him,  he  being  able-bodied. 

The  Judges  of  the  Second  Division  (Lord  Oowan  dissenting) 
held  that  the  relief  here  afforded  did  not  prevent  the  acquisition  of 
a  residential  settlement. 

The  Lord  Justice-Clerk  thought  that  the  question  whether  relief 
was  properly  given  resolved  into  the  question,  whether  at  the  time 
the  recipient  was  an  able-bodied  man,  that  is  to  say,  under  no  dis- 
ability, bodily  or  mental,  to  work,  and  by  work  to  earn  his  subsist- 
ence. There  was  no  evidence  here  that  the  smallness  of  the 
earnings  resulted  from  such  inability  to  work. 

Lord  Cowan  was  not  aware  of  any  case  where,  when  a  man  had 
been  enrolled  on  the  list  of  paupers,  and  had  received  relief  in  good 
faith,  it  had  been  held  that  continuity  of  residence  was  not  broken 
merely  because  he  was  earning  wages.  It  was  only  when  the  case 
alleged  that  at  the  time  the  relief  was  afforded  he  was  earning 
such  an  amount  of  wages  as  made  it  a  wrong  on  the  part  of  the 
Board  to  give  him  anything  more,  that  the  Court  had  recognised 
a  right  to  interfere  with  the  discretion  of  the  Board.  It  said, 
that  this  man  was  able-bodied,  and  the  test  proposed  of  that  was 
that  he  earned  wages.  He  could  not  hold  that  mere  ability  to  work 
so  as  to  earn  wages,  if  not  to  the  amount  necessary  for  his  support 
made  a  man  able-bodied.  A  man  who  was  able  to  work  so  as  to 
earn  wages,  if  not  to  the  amount  necessary  for  his  support,  was 
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able-bodied.  He  did  not  think  that  the  disability  must  be  to  such 
an  extent  as  to  disable  him  firom  working  at  all.  He  considered 
that  a  man  ^as  not  able-bodied  who,  from  disease,  was  disabled 
from  earning  sufficient  to  support  his  family,  and  that  there  was  no 
illegality  in  the  Parochial  Board  assisting  him  to  support  his  family. 
Here,  according  to  his  estimate,  the  man  was  weakened  by  heart 
disease,  and  his  earnings  amounted  only  to  4s.  a-week.  The  ground 
of  his  Lordship's  judgment,  therefore,  was,  that  the  man  was  not 
earning  sufficient  to  support  his  family. 

Lord  Benholme  said,  that  although  in  one  construction  of  the 
words  of  the  76th  section  of  the  Poor-Law  Amendment  Act,  they 
might  mean  that  mere  application  for  relief,  even  although  refused, 
much  more  if  successful,  would  be  sufficient  to  prevent  the  acquisi- 
tion of  a  settlement,  that  was  not  the  construction  put  on  this 
clanse  by  this  Court  and  the  House  of  Lords.  Parochial  relief 
had  been  held  to  mean  that  to  which  the  party  was  entitled  by  law, 
and  no  application  for  relief,  successful  or  unsuccessful,  would  satisfy 
this  clanse  in  the  statute,  unless  the  party  applying  was  a  fit  object 
of  relief  under  the  statute.  Since  that  construction  of  the  statute 
had  been  adopted,  it  appeared  to  him  that  the  issue  in  all  cases  like 
the  present  must  be,  not  whether  an  application  had  been  made  or 
had  been  complied  with,  but  whether  the  applicant  was  legally 
entitled  to  relief.  The  evidence  here  showed  that,  although  at  the 
time  of  receiving  relief  the  man  was  weakly  and  labouring  under 
the  disease  which  ultimately  carried  him  off,  he  was  able  to  earn  7s. 
a-week.  Now,  was  that  a  person  entitled  to  parochial  relief  f  Per- 
haps his  views  might  be  influenced  by  his  having  sat  for  many 
years  as  a  member  of  the  Board  of  Supervision,  where  questions  of 
this  kind  came  constantly  under  consideration.  His  impression 
was  most  distinct,  that  the  Board  would  not  have  held  a  man  to  be 
entitled  to  relief  who  was  able  to  earn  7s.  per  week.  To  entitle  to 
relief,  it  seems  not  only  necessary  that  there  exist  physical  or  mental 
inabili^  to  work,  but  such  inability  as  impairs  the  working  powers 
to  such  an  extent  as  to  make  the  earnings  insufficient  for  support 
of  the  man  and  his  family.  That  the  man  is  not  able-bodied  is  not, 
per  sej  sufficient,  as  a  man  may  be  labouring  under  disease,  physical 
or  mental,  which  seriously  impairs  his  working  powers,  and  may 
yet,  even  with  his  impaired  powers,  earn  wages  that  put  him  far 
beyond  the  necessity  for  relief  or  the  right  to  demand  it.  Where 
there  exists  partial  physical  or  mental  disability,  the  jjuestion  of 
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right  to  relief  is  a  question  of  circomstances,  and  the  only  sound 
teat  in  such  a  case  is  that  laid  down  by  Lord  Cowan, — Does  the 
man  earn  enough  to  support  himself  and  his  family  ? 


|t£b  ^ooks* 


Decisions  of  the  Supreme  Courts  of  England  and  Scotland^  ofi  the 
Liability  of  Proprietors^  Masters^  and  ServantSy  for  Reparation  of 
Injuries,  etc.  Condensed  and  Arranged  by  William  Hay, 
Writer,  Dundee.    Edinburgh :  T.  and  T.  Clark. 

In  noticing  some  of  the  English  law  books  of  last  year,  we  had  occa- 
sion to  remark  upon  the  comparative  paucity  of  special  treatises  in 
connection  with  our  own  law.  It  is  now  a  considerable  time  since 
any  original  contribution  to  Scottish  law  literature  has  been  brought 
under  our  notice ;  while  the  number  of  new  editions  of  the  standard 
authors  that  have  been  called  for,  speaks  well  for  the  classical 
taste  of  the  reading  men  in  the  profession.  The  volume  now  be- 
fore us  has  been  written  with  the  view  of  supplying  the  demand, 
which  has  been  very  generally  felt,  for  some  practical  information 
on  the  subject  of  Reparation  for  Injuries. 

Up  to  a  very  recent  period,  the  decisions  in  this  fruitful  field  of 
litigation  were  on  the  point  of  degenerating  into  a  state  of  chaos.  If 
the  doctrine  of  reparation  has  not  yet  attained  the  degree  of  con- 
sistency and  certainty  that  befits  the  present  advanced  state  of 
legal  science  in  our  day,  it  has  at  any  rate  been  so  far  methodized 
as  to  preclude  the  possibility  of  a  relapse  into  its  former  unsatisfac- 
tory condition.     That  it  is  so,  is  entirely  owing  to  the  enlightened 
views  that  have  emanated  from  the  House  of  Lords,  and  from  the 
eminent  Judge  who  presides  in  the  First  Division  of  the  Court  of 
Session.     A  few  years  ago  it  was  the  fashion  to  talk  as  if  there 
were  no  law  in  an  action  of  damages.    Everything  must  be  left  to 
the  jury.     While  such  views  prevailed,  it  is  not  to  be  wcmdered 
that  jury  trial  suffered  in  public  estimation,  and  came  to  be  re- 
garded as  a  means  of  settlement  only  one  degree  more  rational 
than  the  primitive  method  of  tossing-up.     Subjected  to  the  control 
of  fixed  legal  principles,  and  under  the  guidance  of  sound-headed 
judges,  jury  trial  has  now  attained  a  position  in  Scotland  which  is 
likely  to  be  permanent ;  and  the  more  experience  our  countrymen 
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have  of  its  working,  the  more  will  they  be  satisfied  thdt  it  is  the 

beat  form  of  trial  for  the  determination  of  questions  of  damages. 

Amongst  the  varions  moot  points  in  the  law  of  reparation,  none  have 

been  more  discussed  than  those  which  relate  to  the  liability  of  public 

companiea  and  employers  of  labour,  for  fault  or  negligence  resulting 

in  injnry.     Who  the  parties  are  that  incur  liability ;  to  whom  such 

liability  is  incurred ;  how  the  liability  is  affected  in  consequence  of 

fault  or  inattention  on  either  side,  or  on  the  part  of  one  who  is  in 

the  same  employment  with  the  pursuer; — all  these  points,  variously 

modified  according  to  the  shifting  circumstances  of  the  case,  have 

nndergone  elaborate  discussion  within  the  last  three  or  four  years ; 

and,  to  some  extent  at  least,  the  law  in  regard  to  each  of  them  has 

been  settled.    Looking  to  the  large  number  of  claims  of  this  nature 

that  are  continually  arising,  and  to  the  likelihood  of  an  increase  in 

the  number  of  cases  in  consequence  of  the  greater  hazard  attending 

the  manofiicturiBg  and  engineering  operations  of  our  day,  it  is  not 

necessary  to  say  anything  further  in  proof  of  the  utility  of  a  work 

of  reference  on  this  department  of  the  law. 

It  is  almost  a  pity  that  Mr  Hay  had  not,  in  the  selection  of  a  sub- 
ject, taken  a  somewhat  more  extensive  range,  so  as  at  any  rate  to 
include  the  whole  subject  of  pecuniary  reparation.  There  is  cer- 
tainly abundant  scope  for  a  treatise  on  the  Scotch  law  of  damages. 
Probably  a  few  years'  discussion  will  serve  to  consolidate  and  cor- 
rect much  that  in  the  present  state  of  the  law  is  immature ;  yet  we 
cannot  help  thinking  that  even  now  a  systematic  treatise,  in  which 
the  bearings  of  the  existing  authorities  were  to  be  pointed  out  and 
their  application  defined,  would  be  at  once  useful  and  well-timed. 
In  such  a  treatise  considerable  scope  would  be  afforded  for  the  exer- 
cise of  judgment  and  foresight  in  anticipating  the  probable  future 
direction  of  the  current  of  judicial  opinion.  As  matters  stand,  it  is 
only  those  who  are  experimentally  conversant  with  jury  practice, 
that  can  be  trusted  to  form  an  accurate  estimate  of  the  effect  due 
to  any  new  or  undetermined  incident  in  a  reparation  case. 

Mr  Hay's  work  does  not  profess  to  be  systematic;  his  design 
being,  as  he  tells  us,  simply  to  collect  and  abridge  the  reported  cases, 
with  just  so  much  of  preliminary  explanation  as  might  suffice  to 
formsh  a  clue  to  their  interpretation.  In  adopting  this  limited  aim^ 
the  author  has  eluded  the  possibility  of  failure ;  but  he  has  also 
renonnoed  the  pretension  to  achieve  any  great  success.  The  path, 
indeed,  lay  straight  before  him.    Within  the  limit  of  850  pages, 
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the  author  has  presented  a  very  neat  and  accurate  epitome  of  nearly 
as  many  decisions  in  the  superior  courts  of  law  in  England  and 
Scotland.  Even  to  those  who  possess  the  native  series  of  reports,  it 
is  a  great  convenience  to  have  the  cases  of  damages  brought  to- 
gether into  so  small  a  compass.  And  when  it  is  considered  that 
English  decisions  in  actions  of  damages  are  now  equally  authorita- 
tive with  our  own  (the  law  being  identical  in  both  countries),  it  is 
evident  that  Mr  Hay's  volume  must  be  a  most  useful  acquisition  to 
those,  constituting  the  great  majority  amongst  us,  who  are  not  in 
possession  of  the  English  reports.  Mr  Hay  has  prefixed  to  his 
collection  a  very  satisfactory  resumi  of  the  law  on  the  subject,  so 
far  as  settled  by  decisions ;  his  statements  of  doctrine  being  gener- 
ally given  as  nearly  as  possible  in  the  words  of  the  learned  judges 
who  have  laid  down  the  law,  and  accompanied  by  a  reference  to 
his  report  of  the  decisions.  On  the  wholci  we  may  say,  that,  while 
Mr  Hay's  volume  does  not  aspire  to  take  rank  as  a  work  of  authority, 
it  deserves  our  commendation,  as  one  that  is  likely  to  be  very  useAil 
in  practice. 

The  Local  Courts  of  England  and  Scotland^    By  Hugh  Barclay, 
LL.D.,  etc.,  etc.    Edinburgh  :  T.  and  T.  Clark. 

The  substance  of  this  pamphlet  was  read  at  the  meeting  of  the 
Social  Science  Association  last  September.  The  design  of  the 
author  is  to  compare  the  systems  under  which  justice  is  administered 
in  the  County  Courts  of  England  and  Scotland,  with  the  view  of 
enabling  the  inhabitants  of  either  division  of  the  kingdom  to  dis- 
cover the  merits  or  defects  of  the  rival  system*  It  is  almost  super- 
fluous to  say  of  this  latest  undertaking  of  the  indefatigable  Sheriff 
of  Perth,  that  it  is  executed  with  his  accustomed  perspicuity  and 
accuracy  of  research.  Dr  Barclay  is  peculiariy  well  qualified  to 
treat  of  County  Court  administration,  having  been,  as  is  well 
known,  for  a  long  period  a  zealous  and  most  useful  labourer  in  the 
cause  of  County  Court  reform. 

Without  attempting  to  follow  Dr  Barclay  in  his  elucidation  of 
the  early  history  of  the  English  and  Scotch  Sheriff  Courts  (for 
there  were  English  Sheriff  Courts  in  those  days),  let  us  pause  to 
mention  that,  apart  from  the  popular  purpose  which  this  pamphlet 
was  intended  to  serve,  it  may  be  consulted  with  advantage  by  the 
professional  lawyer ;  containing  as  it  does  a  complete  summary  of 
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all  the  statutory  provisions  relative  to  the  jurisdiction  and  powers 
of  those  judicatories. 

The  most  interesting  feature  of  the  pamphlet  is,  however,  the 
sommarj  of  points  of  difference  in  the  practice  of  the  two  countries, 
in  connection  with  which  the  author  has  famished  as  with  a  com- 
parative estimate  of  the  value  of  each  method.  The  first  two  points 
mentioned .  will  probably  command  assent  or  dissent  according  as 
the  reader  is  a  dweller  in  Edinburgh  or  the  provinces,  relating  as 
tbey  do  to  a  proposed  extension  of  the  Sheriff's  jurisdiction,  and  the 
union  of  the  offices  of  Sheriff-Depute  and  Substitute.  On  the  third 
point,  the  necessity  for  appeal  on  points  of  law,  there  is  (at  least  with- 
in the  profession)  no  room  for  difference  of  opinion.  We  are  glad  to 
see  that  Dr  Barclay  lends  the  weight  of  his  opinion  to  support  that 
form  of  review  which  we  have  always  maintained  to  be  the  best 
(and  which  is  favourably  viewed  by  many  of  the  leading  members 
of  the  profession),  namely,  appeal  on  a  stated  case.  The  following 
remarks,  explanatory  of  a  proposal  to  allow  jury  trial  in  the  Sheriff 
Courts,  deserve  to  be  carefully  considered,  in  the  event  of  any  further 
change  being  made  in  the  procedure  of  these  Courts : — 

*•*'  Fourthly,  one  important  difference  in  the  systems  of  the  two  countries  is 
the  existence  of  jury  trial  in  the  English  Courts,  and  its  total  refusal  in  the 
civil  side  of  the  Sheriff  Court  in  Scotland.  The  anomaly  is  all  the  more 
apparent,  t]iat  the  Sheriff  has  this  system  in  his  Criminal  Court  in  continual 
practioe,  aiMi  under  special  statutes  for  compensation  for  ground  taken  by  public 
companieB,  where  the  amount  at  stake  is  often  very  large.  The  present  plan  of 
obtaoning  jury  trial,  in  causes  originated  in  the  Sheriff  Court,  through  the  medium 
of  the  Supreme  Court,  and  that  only  in  cases  of  £40  and  upwards,  is  worse  than 
absurd.  It  is  a  mockeir  of  justice,  and  a  slander  on  the  Sheriffs  of  Scotland, 
who,  unaided,  may  decide  chums  of  thousands  of  pounds,  but  are  not  trusted 
to  direct  a  jury  in  the  most  trivial  case  of  civil  right.  Beyond  all  doubt,  it  is 
the  enormous  expense  which  hitherto  has  attended  jury  trials  in  Scotland  which 
has  made  that  tribunal  so  obnoxious  to  Scotsmen.  It  is  well  known  that  even 
in  England  suitors  greatly  prefer  the  decision  of  the  County  Court  judge  on 
the  evidence  to  that  of  a  jury,  however  cheaply  and  expeditiously  there  obtained. 
But  it  is  not  to  be  thence  inferred,  that  the  provision  for  a  jury,  beinff  permis- 
sive and  not  imperative,  does  not  ensure  a  beneficial  influence  both  on  the  parties 
and  the  judge.  Let  any  County  Court  judge  show  carelessness  or  want  of  in- 
tegri^  in  dealing  with  cases  of  evidence,  and  straightway  the  demand  for  a  jury 
wottld  renkind  him  of  his  duty.  So  long  as  he  acts  rightly,  the  judgment  of  the 
man  who  has  been  bred  to  discriminate  and  weigh  Sie  credit  of  evidence  will 
ever  be  preferred  to  that  of  unskilled  men,  just  as  the  regularly  educated  physi- 
cian wiU  ever  be  preferred  by  men  of  sense  to  the  ignorant  but  pretentious 
quack.  The  benefit  of  jury  trial  is  more  indirect  thsA  otherwise.  It  secures 
the  important  separation  of  the  fact  from  the  law,  and  requires  the  presiding  judge 
80  thoroughly  to  study  the  case  as  to  be  able  so  to  explain  his  views  as  to  carry 
conviction  to  the  minds  of  a  certain  number  of  plain  citizens  ignorant  of  the 
aubtilties  of  law,  but  supposed  to  be  poeeessed  of  the  substantiditi^  of  sound 
sense  and  justice." 
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We  trust  the  learned  Sheriff  may  be  successfol  in  overcoming 
that  official  via  inertia  which  is,  apparently,  the  chief  obstacle  to  the 
carrying  oat  of  most  of  the  improvements  he  has  advocated.  The 
pamphlet  will  be  read  with  pleasure  by  all  who  take  an  interest  in 
the  great  social  question  of  the  simplification  of  the  forms  of  judicial 
procedure. 


THE  MONTH. 

SCOTCH  PLEADING. 


The  necessity  for  some  reform  in  the  mode  of  administering  justice 
in  the  Court  of  Session  is  so  generally  admitted,  that  no  apology  is 
needed  for  proceeding  at  once  to  lay  before  our  readers  the  elements 
of  a  scheme  which  would,  in  our  opinion,  go  far  to  obviate  the 
most  substantial  grievance,  that  of  delay.  We  purpose  at  present 
to  consider  this  matter  of  delay  only  in  so  far  as  it  appears  to 
us  to  be  attributable  to  the  existing  form  of  process. 

According  to  our  present  system,  there  is  not,  or  at  least  need  not 
be,  any  considerable  delay  in  the  mere  preparation  of  the  pleadings 
which  are  to  constitute  the  record  in  any  case.  The  evil  of  the 
system,  as  leading  to  delay,  only  begins  to  manifest  itself  after  the 
record  is  closed. 

So  soon  as  a  record  is  closed,  there  is  generally  a  sharp  and 
sometimes  a  tedious  controversy  on  some,  and  occasionally  on  all 
of  the  following  subjects. 

1st.  Whether  the  pursuer*s  averments  are  stated  with  due  pred- 
sion;  including  in  the  meaning  of  that  word,  what  is  rather  foreign 
to  it,  sufficient  circumstantiality  and  detail. 

2d.  Whether  the  averments  are  relevant ;  i.e.,  sufficient  in  law  to 
infer  the  legal  result  or  conclusion  deduced  from  them.  The  most 
perplexing  and  embarrassing  feature  of  the  discussion  on  this  sub- 
ject generally  arises  from  the  difficulty,  real  or  supposed,  of  deter- 
mining what  the  averments,  fairly  or  critically  read,  truly  amount  to, 
which,  of  course,  involves  the  subject  of  precision. 

3d.  Whether  the  pursuer^s  pleas  in  law  are  so  stated  as  to  exhaust 
the  law  of  the  case,  so  that  the  Court  may  not  be  called  on  to  con- 
sider or  determine  any  matter  of  law,  which,  however  clearly  the 
debate  may  show  that  it  arises  in  the  case  itself,  is  not  formally 
pleaded  in  the  pleas. 
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4th.  If  the  case  involves  disputed  matter  of  fact,  much  difficulty 
is  esperieuced  in  determining  what  it  iBj  and  how  it  may  be  formally 
and  safely  stated  in  an  issue.  The  expense  of  the  issues  in  a  case 
is  generally  considerable ;  and  weeks,  and  even  months,  are  not  nn- 
freqaently  spent  in  the  preparation  of  them. 

It  seems  to  us  that  our  experience,  since  the  Judicature  Act  of 
1825  (without  going  further  back),  demonstrates  that  the  evils  to 
which  we  have  adverted  are  inseparable  &om  out  popular  system  of 
pleading.  We  use  the  word  papular  as  distinguished  from  technical. 
That  system  consists — such  is  the  theory  of  it— in  stating  articu- 
latdy,  on  the  one  side  and  the  other,  the  whole  facts  and  circnm«- 
stances  which  constitute  the  grounds  of  action  and  defence,  avoiding 
all  matter  of  law,  which  is  to  be  separately  stated  in  pleas  in  law  for 
the  respective  parties.  Practically,  the  counsel  who  prepares  the 
record  for  a  party  states  his  case  on  record  just  as  it  is  stated  in  the 
memorial  submitted  to  him — only  making  it  articulate — ^that  is  to 
say,  dividing  into  articles  of  convenient  length.  And  the  note 
of  pleas  consists  of  the  law  which  occurs  to  him  upon  a  perusal 
o£  the  memorial.  Technical  language  is  not  followed ;  indeed,  there 
is  no  technical  language  with  an  established  recognised  meaning  to 
follow.  The  desire  seems  generally  to  be  to  avoid  any  language  which 
seems  technical,  as  being  pedantic ;  to  avoid  sameness  of  expression, 
and  rather  to  attempt  a  pleasingvariety  of  phraseology.  In  short,  a 
pursuer  is  made  to  tell  his  whole  story  in  detail  in  such  language  as 
to  make  it  appear  natural  and  plausible,  but  without  sufficient  refer- 
ence to  the  issue  upon  which  it  is  ultimately  to  be  tried.  The  de- 
fender, on  the  other  hand,  does  not  generally  consider  at  the  outset 
whether  his  defence  consists  in  a  total  denial  of  the  pursuer's  aver- 
ments, or  a  material  part  of  them  ;  or  whether  he  has  a  proper  counter 
case  upon  which  a  substantive  issue,  whether  in  fact  or  law,  arises. 
Hb  course  generally  is  to  deny  the  pursuer^s  averments  in  the  slump, 
with  immaterial  exceptions ;  and  then  in  his  own  statement  to  give 
in  his  own  language  his  version  of  the  self-same  story,  but  giving  it 
a  different  turn  and  complexion  from  the  manner  of  stating  it. 
How  a  certain  issue,  whether  of  fact  or  law,  is  to  be  extracted  from, 
these  competing  versions  of  the  story,  is  seldom  if  ever  considered 
at  the  outset ;  and  hence  a  vast  amount  of  subsequent  embarrass- 
ment, delay,  and  expense. 

We  would  propose  to  cure  the  evils  to  which  we  have  adverted 
by  forcing  upon  the  parties,  in  the  first  instance^  the  consideration  of 


36  THE  MONTH. 

the  issue  or  issues  which  they  desire  to  raise  for  trial.  We  use  the 
term  issue  as  meaning  any  point  for  trial,  whether  it  be  of  fact  or  of 
law. 

The  whole  facts  and  circumstances  of  a  pursuer^s  case  ought,  of 
course,  to  be  submitted  to  his  counsel  before  he  commences  his  action. 
And  we  would  have  the  counsel  to  consider,  1st,  the  remedy  to  which 
the  pursuer  is  entitled ;  2d,  the  proposition  or  propositions  in  fact 
generally,  and  without  reference  to  details  and  circumstances,  upon 
which  his  right  to  that  remedy  is  dependent ;  and,  3d,  the  propo- 
sition or  propositions  in  law  through  which,  as  a  medium,  the  remedy 
is  deduced  as  a  legal  result  from  such  proposition  or  propositions  in 
fact.  Such,  indeed,  is  the  theory  of  our  present  system,  and  indeed 
of  every  system  of  pleading;  but  we  propose  that  it  should  be 
worked  out  in  practice  more  systematically  and  technically. 

The  leading  feature  of  the  practical  improvement  which  we  have 
to  suggest  is,  that  the  counsel  entrusted  to  prepare  a  pursuer^s 
record  should,  with  reference  to  the  statement  of  tacts  and  circum- 
stances submitted  to  him,  consider — What  is  the  general  proposition 
in  point  of  fact  upon  the  affirmance  of  which  by  the  Court,  with  or 
without  the  aid  of  a  jury,  his  case  depends?     There  may  be  several 
such  propositions ;  but  it  is  sufficient  to  consider  the  case  of  one. 
We  would  have  this  proposition  stated  in  the  very  language  in 
which  it  is  desired  that  the  Court  should  affirm  it  by  judgment,  or 
a  jury  by  verdict — that  is  to  say,  without  any  allusion  whatever  to 
the  details  or  circumstances  through  the  medium  of  which  it  is  to 
be  established  by  evidence.     Provision  must,  of  course,  be  made  for 
guarding  against  surprise  by  notifying  to  the  defender,  in  some  way 
or  other,  the  kind  of  case  intended  to  be  made  against  him ;  and 
this  is  a  subject  which  we  shall  consider.     But,  in  the  meantime, 
we  revert  to  the  record^  which,  we  humbly  think,  is  not  the  proper 
place  for  giving  such  warning,  and  the  attempt  to  give  it  in  which 
has,  we  think,  led  to  much  of  the  evil  under  which  we  are  suffering. 
We  propose,  tlien,  that  the  pursuer's  record,  in  so  far  as  regards 
averment  in  point  of  fact,  should  set  out  the  proposition  in  fact  on 
which  he  relies  in  such  language  that  he  can  ask  an  affirmance  of  it 
in  that  very  language  by  judgment  or  verdict.    This,  we  think,  would 
necessarily  lead  to  the  use,  in  many  cases,  of  technical  language 
having  a  fixed  understood  meaning.    It  would  certainly  lead  to  this, 
tiiat  the  pursuer  must  at  once  tender  an  issue  to  his  adversary,  which 
he  might  either  admit,  or  deny  and  go  to  trial  upon. 
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In  some  cases  the  forms  of  issues  now  in  use  with  us  might  be 
followed  in  making  averments,  being  merely  turned  from  questions 
into  a£Brmatiye  propositions.  In  many  cases,  however,  such  con- 
version would  not  answer ;  and  all  we  shall  at  present  say  is,  that 
mnch  assistance  might  be  obtained  from  the  study  of  Declarations 
as  used  in  England,  in  which  plaintiffs  aver  their  cases  as  they  desire 
them  to  be  affirmed,  and  which  are  constantly  sent  for  trial  without 
the  necessity  of  preparing  issues.  The  law  relating  to  verdicts 
would  also  have  to  be  considered,  and  provision  made  on  the  sub- 
ject; as,  for  example,  the  sufficiency  of  affirming  or  negativing 
the  substance  of  the  issue,  or  a  material  part  of  it.  We  are 
fiimiliar  with  the  subject  in  the  Court  of  Justiciaiy.  We  allude  to 
the  power  of  the  "  all  which,  or  part  thereof,"  etc.,  clause. 

We  do  not  think  that  the  pursuer  should  be  required  to  state  any 
pleas  in  law.  The  conclusion  of  his  summons  shows  the  remedy  or 
judgment  which  he  asks ;  and  the  averment  in  fact,  of  which  we 
have  already  spoken,  would  show  the  ground  in  fact  upon  which  he 
asks  it.  The  law  upon  which,  in  respect  of  the  fact  being  so,  he  con- 
ceives that  he  is  entitled  to  the  judgment  he  seeks,  is  usually  the 
common  law  of  the  laud,  and  need  not,  we  think,  be  pleaded.  It 
may  be  otherwise  when  a  statute  is  founded  on ;  and  it  may  be  rea- 
sonable to  require  that  when  a  statute  is  founded  on,  it  shall  be 
pleaded.    This  may  be  considered. 

With  respect  to  the  defender's  pleading,  we  would  have  his  coun- 
sel to  consider,  1st,  whether  the  defence  consists  in  matter  of  law 
or  matter  of  fact ;  and,  2d,  whether  such  matter  of  fact  or  law 
arises  on  the  pursuer's  case,  or  requires,  in  order  to  raise  it,  the 
statement  of  a  counter  case  for  the  defender. 

1.  If  the  whole  defence  consist  in  a  denial  of  the  pursuer's  aver- 
ment in  fact,  there  is  no  difficulty.  Issue  is  at  once  joined  on  the 
averment  and  the  denial,  and  it  only  remains  to  try  it  by  jury  or 
otherwise. 

2.  If  the  defence  consist  in  denying  the  sufficiency  of  the  pur- 
suer's averment  in  law  to  entitle  him  to  the  remedy  he  asks,  a  legal 
issue  is  at  once  raised  with  equal  readiness. 

3.  K  the  defender  choose  to  join  issue  both  on  the  fact  and  the 
law,  this  can  readily  be  done  ;  and  it  will  be  for  the  Court  to  deter- 
mine which  should  be  tried  first. 

4.  If  the  defender  have  a  proper  counter  case,  it  must  of  necessity 
depend  on  some  proposition  in  point  of  fact,  which  ought  to  be 
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Stated  for  him  as  he  asks  it  to  be  affirmed.  Here  the  same  rales 
are  applicable  as  we  have  suggested  with  reference  to  the  pnrsner^s 
averment.  Bat  it  must  be  a  proper  substantive  couBter  averment, 
on  the  affirmance  of  which  the  defender  is  prepared  to  maintain 
that  he  ought  to  have  judgment.  Here  again  the  subject  of  notice 
as  to  the  particulars  of  the  case  will  have  to  be  considered. 

In  the  last  case,  the  pursuer  must  have  an  opportunity  of  meeting 
the  defender's  averment,  which  he  may  do  by  denying  it  in  fact,  or 
disputing  its  materiality  in  law,  or  both.  He  might  also  be  allowed 
to  make  a  new  averment  as  part  of  his  own  case  in  order  to  meet  it. 

The  object  of  these  suggestions  is  to  secure  that  substantive 
issues  in  fact  or  law  shall  be  at  once  raised  by  the  record,  and  in 
such  tangible  shape  that  they  may  be  considered,  and  tried  or  other- 
wise disposed  of,  as  presented  by  the  record  itself,  without  the 
necessity  of  separate  issues. 

The  subject  of  giving  notice  of  facts  and  circumstances  to  prevent 
surprise  at  the  trial,  and  of  points  of  law  to  be  discussed  to  prevent 
surprise  at  the  debate,  would  have  to  be  considered  and  made  matter 
of  regulation.  The  English  Common  Law  Procedure  Acts  will  be 
found  most  suggestive  on  the  subject.  But  we  think  a  leading 
feature  of  such  regulations  ought  to  be  merely  to  require  good  faith 
in  the  matter,  and  to  enable  the  Court  to  visit  a  party  wanting  in 
it  with  an  award  of  expenses,  or  other  similar  penalty,  and  never 
to  shut  out  facts  or  law  really  in  the  case,  because  they  have  not 
been  timeously  disclosed. 

We  think  that  records  may,  generally  speaking,  be  closed  and 
issue  joined  without  the  intervention  of  the  Court  or  a  judge. 
A  party  delaying  to  give  in  a  pleading  within  the  statutory  period, 
and  who  has  not  arranged  with  his  adversary  for  delay,  may  be 
forced  on  by  application  to  the  Court  or  a  judge,  and  subjected  in 
the  expense  of  the  compulsitor. 

Proposed  Third  Divieion  of  the  Court. — The  proposal  to  turn  the 
Outer  House  judges  into  a  Third  Division,  for  the  purpose  of 
reducing  the  arrears,  has  been  so  much  canvassed  in  the  pages  of 
this  Journal,  that  we  think  we  may  fairly  take  some  credit  to  our- 
selves for  inducing  the  profession  to  give  it  their  serious  considera- 
tion. The  Faculty  of  Advocates  have  now  taken  up  the  subject, 
and  have  appointed  a  committee  of  their  body,  who,  we  believe,  are 
bestowing  great  pains  and  anxiety  in  the  consideration  of  the  sug- 
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gesiions  that  have  been  laid  before  them.     On  one  point  we  have 
no  hesitation  in  expressing  an  opinion  which  is,  we  believe,  con- 
curred in  by  the  large  majority  of  both  branches  of  the  profession. 
We  mean  that  the   absolute  and  unconditional  abolition  of  the 
Outer  House  Court  would  be  attended  with  serious  disadvantages, 
the  chief  of  which  is,  that  in  cases  of  pure  law  no  rehearing  could 
be  obtained  at  any  stage,  without  going  to  the  expense  of  an  appeal 
to  Parliament.    In  cases  involving  fact,  there  is,  and  will  always 
be,  an  appeal  on  points  of  law  from  the  single  judge  who  tries  the 
case  (whether  with  or  without  a  jury)  to  the  Inner  House  bench. 
This  method  of  review  will  remain  equally  open  to  the  parties, 
whether  the  evidence  be  voluminous  and  important,  or  of  the  most 
meagre  and  formal  description.    Is  there  any  principle  for  reversing 
the  rule  where  the  modicum  of  evidence  disappears  altogether,  or  is 
supplied  by  the  judicial  admissions  of  the  parties?     We  think  not ; 
and  rather  incline  to  the  opinion,  that  the  simplest  and  speediest 
method  of  adjudication  would  be  by  enforcing  every  case  to  take 
the  form  of  a  trial  immediately  on  the  record  being  closed,  subject 
to  the  existing  privileges  and  modes  of  review.     The  adoption  of 
such  a  system  would  not  necessarily  prevent  the  public  from  avail- 
ing itself  of  the  assistance  of  the  five  junior  judges,  sitting  as  a* 
temporary  or  occasional  Third  Division.     We  have  no  wish,  in  the 
meantime,  to  prejudge  the  question ;  but  we  hope  ere  long  to  give 
publicity  to  our  views  on  this  important  subject,  after  having  had 
the  advantage  of  perusing  those  of  the  Faculty  Committee. 

Vaeaneie^f  Appointments^  etc. — Messrs  Charles  G.  Spittal,  Archi- 
bald C.  Lawrie,  and  David  Hall  were  admitted  members  of  the 
Faculty  of  Advocates  on  the  4th  December  1860.  Mr  Henry 
Davidson  was  admitted  a  member  of  the  same  body  on  the  21st  ult. 

The  death  of  the  Marquis  of  Dalhousie  has  created  a  vacancy  in 
the  lucrative  sinecure  office  of  Lord  Clerk  Register.  Some  time 
ago  there  was  a  talk  of  converting  this  into  a  judicial  appointment, 
to  be  attached  to  a  law  peerage,  and  given  to  a  Scotch  lawyer  of 
eminence.  The  present  is  a  favourable  opportunity  for  carrying  out 
the  contemplated  arrangement.    We  trust  it  will  not  be  lost  sight  of. 
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THE  SELECTION  OF  COMMISSIONERS  FOR  TAKING  PROOFS. 

To  the  Editor  of  the  Journal  of  Jurisprudence, 

Sir, — ^While  some  attention  is  being  concentrated  on  the  Court  of  Session, — its 
gradual  decline ;  the  best  means  of  restoring  it  to  the  respect  of  the  country, 
and  to  render  it  the  resort  of  suitors, — I  desire  to  direct  attention  to  what  is 
somewhat  incidental — ^riz.,  the  mode  in  which  the  judges  dispense  the  patronage 
arising  out  of  the  cases  depending  before  them. 

There  are,  unfortunately,  not  a  few  members  of  the  bar  who  have  abundant 
leisure,  notwithstanding  their  undoubted  canacity  for  business.  Hitherto  it 
has  been  understood  that  the  patronage  of  tne  Bench  in  the  granting  of  com- 
missions to  examine  witnesses  and  hayers  was  distributed  pretty  equally  and 
equitably,  so  that  members  of  the  bar,  qualified  by  a  certain  probation,  should 
acquire  some  experience,  and  deriye  some  emolument.  It  was  also  formerly  a 
practice  among  practitioners  to  agree  on  a  commissioner  thought  sufficiently 
qualified  for  the  special  duty,  and  to  suggest  him  for  appointment.  But  of  late 
in  such  nominations  haye  been  appropriated  to  the  sons  of  judges,  to  the  almost 
entire  exclusion  of  every  other  member  of  the  bar.  One  able  judge,  certainly, 
makes  himself  in  this,  as  in  other  instances,  a  conspicuous  exception;  but, 
generally  speaking,  the  judges*  sons  are  the  judges*  commissioners,  while,  to  say 
the  least,  as  able  members  of  the  bar  are  m  this  particular  excluded  equally 
from  the  patronage  of  the  judees  and  the  BU|mort  of  the  agents.  Such  patron- 
age should  be  exercised  for  the  benefit  of  tne  bar,  and  not  degraded  into  a 
family  provision.  Since  this  filial  tenderness  began  so  universally  and  con- 
sistently to  display  itself  on  the  Bench,  such  commissioners  are  said  to  be  the 
officers  of  the  Court.  Of  course,  in  this,  as  in  every  other  instance  of  &joh,  it 
is  easy  to  assign  some  shadow  of  a  reason  for  the  proceeding.  It  would  involve  a 
rare  amount  of  hardihood  to  persevere  in  what  was  not  merSy  absolutely  indefen- 
sible, but  a  scandal.  Yet,  is  it  conceivable  that  the  agents  on  both  sides  should 
select  a  commissioner  incapable  of  doing  the  duty?  and  if  both  agents  and  both 
counsel  agree  in  the  selection  of  a  member  of  the  bar  of  the  r^uisite  experience, 
why  should  the  object  of  their  choice  not  be  appointed  ?  Why,  but  that  some 
of  the  sons  of  judges,  not  likely  to  be  frequently  the  objects  of  that  selection, 
may  have  the  duty  and  the  emolument  I  We  have  at  this  moment  a  few  of 
them  in  our  eye,  who  noay  be  said  to  engross  nearly  the  whole  of  such  appoint- 
ments by  the  two  Divisions,  and  four  of  the  Lords  Ordinary, — to  be,  m  fact, 
the  "  Lords  Commissioners," — all  "  good  men  and  true,"  but  neither  the  only 
nor  the  best  men.  Yet,  should  any  practitioner  request  his  counsel,  with  the 
concurrence  of  his  opponent,  to  nominate  a  member  of  the  bar  not  one  of  this 
^uasi  judicial  circle,  he  is  told  ^*  it  is  not  usual  to  make  such  suggestions,"  they 
mterfere  with  the  "  discretion  of  the  Court,"  as  the  phrase  now  is,  in  place  of, 
"Have  you  agreed  on  a  commissioner?"  as  it  once  was.  Now,  Sir,  lam  not 
influenced  by  hostility  to  any  of  those  sons  of  judges,  nor  do  I  question  their 
merit,  nor  right  to  a  fair  and  equal  share  of  sucn  duty ;  but  what  I,  in  common 
with  my  fellow-practitioners  behind  the  bar,  complain  of,  is  the  unseeiuly  absorp- 
tion of  the  whole  of  these  nominations,  and  the  abuse  of  the  position  of  a  judge 
towards  the  bar,  in  making  relationship  to  other  judges  the  reason  (and  who  can 
doubt  that  it  is  so  ?)  of  those  appointments.  To  set  up  such  a  pretence  against  a 
commissioner  selected  by  the  agents  and  counsel  in  the  cause,  is  insidting  to  the 
bar,  and  not  dignified  on  the  part  of  the  Bench.  If  the  judge  could  object  to 
the  selection,  as  of  an  unqualified  party,  it  would  be  his  duty  to  do  so.    The 
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opDortonitj  for  each  aa  objection  has  seldom  occurred  in  the  experience  of  any 
JDOge  now  on  the  Bench,  nor  is  it  a  probability  to  be  stroDgly  guarded  against. 

For  the  present  I  but  direct  attention  to  the  subject,  and  I  may  possibly  re- 
sume it.  Meantime,  let  judges'  sons  have  their  due,  but  let  not  their  brethren 
be  exdnded,  nor  let  the  pretence  of  the  ^*  discretion  of  the  Court*'  domineer 
over  the  choice  of  commissioners  whose  qualifications  cannot  be  questioned,  and 
who  posflCB  the  confidence,  displayed  by  the  nomination  of  all  the  counsel  and 
agents  in  the  cause. — I  am,  etc.,  JusmnA. 

[We  do  not  think  it  necessary  to  make  any  comments  upon  the  letter  of  our 
esteemed  correspondent.  The  profession  have  ample  means  of  judging  as  to 
how  weD  his  criticisms  are  mented,  and  how  far  th^  are  supportedby  fact. — 
Ed.  J.JJ 
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COURT  OF  SESSION. 

FIRST  DIVISION. 
LoBD  V.  CoLviN. — Dec.  7. 
Succession — Accumulation — TheUusson  Act 
This  was  a  Chancery  suit  in  regard  to  the  snccession  of  the  late  Dr 
Cochrane  of  Clippens.  Doubts  haying  arisen  as  to  the  bearing  of  the 
Scotch  law  on  certain  points  of  the  case,  the  Vice-Chancellor  (Kindersley) 
directed  a  case  to  be  laid  before  the  First  Diyision  of  the  Court  of  Session, 
Quder  the  Law  Ascertainment  Facilities  Act.  By  the  case  three  ques- 
tions were  put  to  their  Lordships.  1.  Whether,  by  the  trust-deed  of  Dr 
Cochrane,  dated  Idth  October 1 1829,  any  and  what  accumulations  were 
directed  which  are  prohibited  by  the  TheUusson  Act  1  2.  If  so,  who 
are  or  who  is  entitled  to  these  prohibited  accumulations  ?  3.  And  if 
more  than  one,  in  what  shares  and  proportions  1  Counsel  having  been 
heard  on  these  questions  last  session,  the  Court  (Lord  Deas  doubting, 
but  not  dissenting)  were  of  opinion  that  the  accumulations  since  the  18th 
of  June  1852,  being  twenty-one  years  after  the  death  of  Dr  Cochrane 
(amonntiDg  to  about  L.50,00Cf),  are  struck  at  by  the  TheUusson  Act ;  and 
that  Mr  Lord,  who  married  the  widow  of  Dr  Cochrane's  son  Peter,  is 
entitled  to  these  accumulations. 

Campbell  v.  Campbell. — Dec.  7. 
Divorce — Confession^ 
This  was  an  action  of  divorce,  at  the  instance  of  Mrs  M^Iver  Campbell 
of  Lochgur,  in  the  county  of  Argyle,  against  her  husband.  Several 
years  ago,  whUe  Mr  Campbell  bore  the  name  of  Faterson,  his  wife  ob- 
tained leave  of  separation  against  him ;  but  the  House  of  Lords  recalled 
the  interlocutor,  on  the  ground  that  no  personal  violence  to  the  wife  had 
been  proved.  The  present  action  is  laid  on  alleged  adultery  by  the  de- 
fender with  a  woman  named  Ann  Fletcher,  who  was  at  one  time  a 
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servant  in  his  house,  and  whose  mother  lives  in  a  cottage  on  his  estate. 
Fletcher  bore  three  illegitimate  children  between  1849  and  1854,  and 
ascribed  their  paternity  to  Mr  Campbell.  After  proof,  the  Lord  Ordi- 
naiy  (Neaves)  held  the  fact  of  adulteiy  established,  and  pronoonced 
decree  of  divorce.  The  defender  reclaimed,  but  the  Court  adhered.  Per 
eurkoH'-^The  extra-judicial  confession  of  the  defender  was  important, 
as  corroboration  of  the  other  evidence.  A  more  deliberate  eonfeseion, 
made  and  insisted  in,  could  not  be  figured  than  that  made  by  Mr  Camp- 
bell. It  was  no  doubt  made  for  an  object ;  but  that  olgect  was  most 
completely  consistent  with  the  truth  of  the  confession  itself.  For  it  was 
to  obtain  baptism  for  the  child.  He  made  it  both  verbally  and  in  writing, 
submitted  to  church  discipline  in  consequence  of  it,  and  obtained  baptism 
for  the  child.  In  these  circumstances,  the  Court  were  unanimously  of 
opinion  that  adultery  had  been  proved,  and  that  decree  of  divorce  must 
be  pronounced. 

M^AUGBTEN  r.  M'Naughtkn. — Dec.  12. 
Becord — Adjvstment — New  Matter, 
This  was  an  action  of  divorce  reported  upon  a  point  of  form  by  Lord 
AijlmiHan.  An  interlocutor  finding  the  summons  relevant  had  been  pro- 
nounced, defences  had  been  lodged,  and  a  consent  given  by  the  pursuer 
to  close  upon  summons  and  defences.  The  case  went  to  avizandum, 
and  while  there  new  counsel  and  agent  were  employed  by  the  defender. 
When  the  case  was  in  the  adjustment  roll,  the  defender  made  various 
alterations  on  the  defences,  adding  new  statements  of  &cts,  and  deleting 
pleas  formerly  stated,  stating  a  new  plea  of  want  of  relevancy,  and  re- 
newing a  former  plea  of  want  of  jurisdiction,  which  had  been  repelled. 
The  pursuer  moved  that  the  additions  be  deleted  before  closing  the  record. 
Lord  ArdmiUan  reported  the  cause,  and  was  instructed  by  the  Court 
to  order  the  additions  to  be  deleted,  in  respect  that  they  had  been  added 
without  permission.  Per  Curiam — ^It  was  most  iitegular  to  add  pleas 
and  statements  without  permission,  while  cases  were  in  the  adjustment 
roll.  It  would  be  still  competent  for  the  defender  to  move  for  leave  to 
add  the  new  pleas,  reserving  it  to  the  Lord  Ordinary  to  refuse  the  motion 
in  the  circumstances,  or  to  grant  it  upon  such  terms  with  regard  to  pay* 
ment  of  antecedent  expenses  as  he  might  think  proper. 

This  Lord  Advocate  r.  Con.  of  Supply  of  the  Coxnxrt  op 
Edinbdrgh. — Dee.  12. 
Judkial  Declinature — Public  Truet 
This  is  a  case  relating  to  a  dispute  between  the  Crown  and  the  Com- 
missioners of  Supply  of  the  county  of  Edinburgh  as  to  the  collection  of 
the  land-tax.    When  the  case  was  first  moved.  Lord  Curriehill  declined 
to  sit,  on  the  ground  that  he  is  a  Commissioner  of  Supply  of  the  countj 
of  Edinburgh.    The  Court,  however,  refused  to  sustain  the  declinature. 

The  Lord  Adyocatb  r.  BALFOUR.—Dec.  12. 

Property^ — Teinde, 

This  was  an  action  at  the  instance  of  the  Crown  against  Mr  Balfoar 

of  Balgonie,  for  recovery  of  L.3287,  8s.,  as  the  surplus  teinds  of  the 

lands  of  Balgonie  and  Eirk  Markinch,  fh>m  the  year  1849  downwards. 

The  Lord  Ordinary  (ArdmiUan)  decided  against  the  defender,  but  the 
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Court  alteied,  hQlding'that)  as  Mr  Balfour  and  hii  authors  had  po8ses8e4 
the  t«inds  under  a  Crown  charter  in  their  fayouTy  dated  in  1784,  and 
had  an  heritable  title  to  them,  the  demaod  of  the  Crown  was  not  well 
founded.  Per  Curiam — K  signature  for  a  Crown  charter  is  not  jper  9^ 
a  foundation  for  a  prescriptive  right. 

Pet,  Albxaiw>bb  Mitchell,  fob  Bscall  of  Inhibition. — Dec.  13. 
Inhibition — Nimious  use  qf  DiUgence. 

*I1us  was  a  petition  b^  Mr  Mitchell  of  Stow,  for  the  recall  of  an  inhibi- 
tion which  was  used  by  Mrs  Banuerman  or  Low  and  Mrs  Bannerman  or 
Watt  on  the  dependence  of  an  action  which  they  have  raised  against  him 
in  the  character  of  claimants  to  the  succession  of  the  late  Miss  Innes  of 
Stow,  who  died  in  1839.  From  the  summons,  which  concludes  for  de- 
elarator  that  the  pursuers  are  the  heirs-portioners  of  the  late  Miss  Lines, 
for  reduction  of  Mr  Mitchell's  titles  to  her  landed  estates,  and  for  count 
and  reckoning  for  the  bygone  rents,  it  appears  that  the  pursuers  represent 
themselyes  to  be  the  only  great-great-grandchildren  of  Gilbert  Innes  of  Bora, 
the  grand&ther  of  the  late  Miss  Innes,  being,  as  they  allege,  the  descend- 
ants of  his  dau^ler  Isobel  Innes,  through  her  daughter  Elspet  Simpson, 
who  is  said  to  have  been  bom  about  1 726,  to  have  married  a  person  of  the 
name  of  Alexander  Bannerman,  senior,  on  or  about  the  26th  August 
1746,  ao^  to  have  died  in  1806.  The  pursuers  represent  themselves  as 
being  die  children  of  Alexander  Bannerman,  junior,  the  son  of  Elspet 
Siapeon  and  Alexander  Bannerman,  senior,  and  consequently,  as  is  alleged, 
the  grandchildren  oi  Elspet  Simpson  and  greatrgreai-grandchildren  of 
GilbeK  Innes  of  Bora.  The  pursuers  thus  claim  to  be  descended  from  the 
same  Elspet  Simpson  from  whom  Mr  Mitchell  is  himself  descended,  who 
was  the  granddaughter  of  old  Gilbert  Innes  of  Bora,  and  a  cousin-ger- 
man  of  tbe  late  IkKss  Innes.  The  difference  between  the  parties  is,  that 
Mr  Mitchell  denies  that  Elspet  Simpson  was  ever  married  to  any  one 
of  the  name  of  Bannerman,  or  to  any  one  except  Alexander  Mitchell  in 
TUlycorthy,  his  great-grandfather.  Mr  Mitchell  was  served  as  heir-at- 
law  of  Miss  Innes  in  1840,  and  has  ever  since  been  in  possession  of  her 
heritable  estate.  The  pursuers  raised  their  action  against  him  in  Febru- 
ary 1859,  and  the  inhibition  was  immediately  used.  The  petition  set 
forth  the  nature  of  the  petitioner's  pedigree  and  title,  and  also  that  the 
fullest  access  had  been  afforded  to  the  pursuers  to  the  documentary  evi- 
dence founded  on  by  him. 

The  Court  recalled  the  inhibition  with  expenses,  expressing  the  opinion 
that  the  use  of  such  diligence  was,  in  the  circumstances,  oppressive 
and  vexatious. 

BOBINSON  AND  NlVBN  V  WiTTENBEBG Dec.  15. 

SummonM — Eacecutiar^'^Signature  oj  W.S. 
The  summons  in  this  case,  including  the  condescendence  and  note  of 
pleas  in  law,  was  written  on  fifteen  pages,  all  of  which  were  signed  by 
the  Writer  to  Signet,  except  the  9  th,  which  was  one  of  the  pages  of  the 
condescendence.  The  defender  maintained  that  the  failure  to  sign  the 
9th  page  inferred  a  statutory  nullity  of  the  summons  under  the  13  and 
14  Vict,  cap.  36,  sec.  1,  and  relative  schedule ;  and  the  Lord  Ordinary 
(Kinloch)  sustained  the  defence.  The  pursuer  having  reclaimed,  the 
Court  recaUed  the  interlocutor.    Per  Curiam — ^As  the  law  stood  before 
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the  18  and  14  Vict,  the  signing  of  summonsed  on  each  page  rested  on 
practice  only,  and  was  not  a  statutory  solemnity.  This  objectioii,  there- 
fore,  would  not  have  been  fatal  under  the  old  law ;  but  the  necessity  for 
such  signature  was  less  imperative  now  than  formerly,  unless  made  so 
expressly,  because  the  omission  occuired  in  a  part  of  the  summons  not 
passing  under  the  Signet.  There  was  nothing  in  the  recent  statute 
making  the  signature  on  each  page  imperative  per  eacpresmm.  The  object 
of  the  enactment  being  merely  to  change  the  form  of  the  summons  by 
making  the  narrative  facts  separate,  instead  of  being  in  the  body  of  the 
formal  writ. 

Stewart  v.  Snodorass. — Dec.  20. 
Beductionr-wQuadrennium  utile. 
This  was  an  action  of  reduction  of  an  indorsation  on  a  bill,  on  the  head 
of  minority  and  lesion,  which  was  raised  on  SOth  May  1857.  In  de- 
fence to  the  action,  it  was  pleaded  that  the  action  should  be  dismissed,  in 
respect  it  had  not  been  raised  till  after  the  expiry  of  the  quadrenmum 
utile.  To  this  it  was  answered  by  the  pursuer,  that  although  the  reduc- 
tion had  not  been,  raised  till  1857,  he  had  competently,  within  tlie  four 
years,  challenged  the  indorsation  sought  to  be  reduced,  as  having  been 
made  during  his  minority,  and  to  his  great  lesion.  This  was  done  in 
1855,  in  the  pursuer's  defence  to  an  action  for  payment  of  the  bill  raised 
against  him  by  the  present  defender,  and  which  action  was  sisted  that  a 
reduction  might  be  brought.  Lord  Ardmillan,  in  the  circumstances,  re- 
pelled the  defender's  plea;  but  the  Court  Altered  and  dismissed  the 
action,  holding,  in  accordance  with  the  dicta  of  the  institutional  writers, 
that  a  minor  could  not  obtain  restitution  m  integrum  in  any  other  way  than 
by  raising  a  reduction  within  four  years  after  his  attaining  majori^. 

Anderson  r.  Gill. — Dec.  22. 
Succession — Res  judicata. 
The  next  of  kin  of  Mr  Alexander  Anderson,  the  defender  in  the 
present  action,  raised  an  edict  for  the  purpose  of  obtaining  the  office  of 
executor  qua  next  of  kin.  The  edict  was  opposed  by  the  late  Peter 
Anderson,  farmer,  Foulzie,  who  stated  that  he  was  the  deceased's 
executor  nominate  and  universal  legatory  under  an  alleged  holograph 
writing  by  him,  dated  13th  November  1845.  Peter  Anderson  applied 
for  confirmation  founded  on  the  said  writing,  but  his  application  was 
opposed  by  the  next  of  kin,  on  the  ground  that  the  writing  was  not 
genuine.  The  two  processes  were  conjoined,  and  the  commissary  allowed 
a  proof,  upon  which  he  found  that  the  writing  was  not  genuine ;  he  there- 
fore sustained  the  objections  to  Peter  Anderson's  demand  for  confirma- 
tion. This  judgment  was  afiirmed  on  appeal  successively  by  the  Lord  Or- 
dinary, by  the  Court,  and  by  the  House  of  Lords.  During  the  dependence 
of  the  appeal,  Peter  Anderson  died,  and  his  widow  and  executrix,  tfae 
pursuer  of  the  present  action,  was  sisted  in  his  room.  After  the  decision 
of  the  House  of  Lords,  Mrs  Anderson  raised  the  present  action,  claiming 
the  succession  of  the  late  Alexander  Anderson,  on  the  ground  that, 
by  the  alleged  holograph  writing  above  mentioned,  her  husband  was 
named  universal  legatory.  The  action  was  met  by  the  plea  of  res  judicatcu 
The  pursuer  contended  that  the  plea  did  not  apply,  in  respect  that  in  the 
former  action  the  subject  of  dispute  was  the  office  of  executory,  while 
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now  it  was  the  succession  to  the  estate  of  the  deceased  The  Lord 
Ordmaij  (ffinloch)  sustained  the  plea  of  rea  judicata,  and  dismissed 
the  action.  The  pursuer  haying  reclaimed,  cases  were  ordered,  and 
the  Coort  now  adhered,  on  the  ground  that,  in  the  former  case,  Peter 
Anderson,  in  resisting  the  claim  of  the  next  of  kin,  relied  on  his  two 
characters  of  alleged  executor  and  universal  legatory.  The  subject-matter 
of  the  present  was  therefore  included  in  this  former  action,  and  the  former 
decisions  were  res  judicata  in  the  present  demand. 

M*GrLLIVRAT  OB  B&ACKJCZmUBT  V.  SOUTBR. — DiC.  21. 

Succession — Issue — Specification. 

This  is  the  case  as  to  the  succession  to  the  late  John  Lachlan  M'Gil- 
livraj  of  Danmaglass,  and  which  involves  the  question  as  to  the  existence 
and  oonstitation  of  the  *'  clan  of  Clan  Chattan."  The  Court  some  time 
ago  were  of  opinion  that  the  matter  of  fiict  involved  must  be  ascertained 
l^  the  verdict  of  a  jury.  The  case  having  again  come  before  them  on 
the  adjustment  of  issues,  they  decided  that  the  claimants  must  set  out 
their  respective  pedigrees  in  the  issues,  in  order  that  they  should  be  tied 
dowu  to  prove  them  as  stated  on  record,  and  thus  avoid  all  difficulty 
ariang  finim  the  doubts  thrown  out  by  the  House  of  Lords  in  the  Morgan 
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Bbuoe  v.  Linton. — Nov,  80. 

Conviction — Public  Houses  Act 

This  was  a  suspension  of  a  conviction  pronounced  by  one  of  the 
Magistrates  of  Edinburgh  upon  a  complaint  at  the  instance  of  the  Super- 
intendent of  Police,  charging  the  suspender  with  a  contravention  of  the 
Home  Drummond  and  Forbes  Mackenzie  Acts,  by  bartering  or  selling 
spirits  without  a  license.  Various  objections  were  stated  to  the  proceed- 
ings before  the  Magistrates,  only  one  of  which,  however,  had  been  dis- 
posed of  by  the  Lord  Ordinary.  The  suspender  was  apprehended  on 
23d  August  1859,  and  taken  before  the  judge  of  the  Police  Court  of 
Edinburgh.  On  the  same  day,  the  diet  was  continued  till  the  following 
day,  and  warrant  was  then  granted  "  to  officers  of  police  for  committing 
the  said  Peter  Bruce  to  the  cells  of  the  Police  Office,  Edinburgh,  therein 
to  be  detained  until  he  finds  sufficient  caution  acted  in  the  books  of  Court, 
under  a  penalty  of  L.20  sterling  for  his  appearance  at  that  and  all  future 
diets  of  Court.''  On  the  24th  August,  the  diet  was  continued  till 
the  following  day;  and  on  the  25th  it , was  again  continued  till  8th 
September.  On  8th  September  it  was  continued  till  29th  September, 
and  on  that  day  the  conviction  complained  of  was  pronounced.  The 
Lord  Ordinary  held  that  the  adjournments  were  incompetent  and  illegal, 
and  quashed  tiiie  conviction.  The  Court,  however,  altered  the  interlocu- 
tor, holding  that,  although  the  Magistrate  had  exceeded  his  powers  in 
committing  the  pursuer  to  prison  in  default  of  security  for  his  appearance, 
yet,  as  he  had  been  competently  cited  and  had  appeared,  the  conviction 
must  stand  good. 
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Clark  v.  Olassl's  Teustbbs. — Nov.  30. 
Partnership — Emdence. 
This  case  (heard  on  a  bill  of  exceptions)  went  to  the  jury  on  an  issue — 
whether  Miss  Clark  and  her  brother  carried  on  business  in  Aberdeen 
as  copartners  with  equal  shares.  On  record,  no  averment  was  made  as 
to  the  existence  of  a  written  contract  of  copartnery ;  but  during  the 
course  of  the  trial,  Miss  Clark  stated  that  there  was  a  contract  of 
copartnery  ;  that  her  brother  had  put  it  into  his  desk  in  the  shop  ;  that 
she  read  it  about  a  year  and  a  half  before  her  brother's  death ;  that 
about  that  time  some  papers  were  burned ;  that  she  put  the  contract 
and  other  papers  which  were  not  burned  into  a  box  in  the  house,  and 
that  she  never  saw  it  again.  The  question  was  then  put,  *^  What  were 
the  terms  of  the  contract  as  to  the  interest  of  the  partners  in  the  con- 
cern f  "  This  question  was  objected  to  by  the  counsel  for  the  defenders, 
upon  which  the  pursuer's  counsel  produced  depositions  of  havers  ex- 
amined under  a  diligence  for  recovery  of  the  document,  which  proved 
that  the  document  had  existed.  Miss  Clark,  who  was  examined  as  a 
haver,  had  made  a  similar  statement  as  to  the  document  as  she  made  at 
the  trial,  with  this  addition,  that  Mitchell,  one  of  the  defenders,  her 
brother's  trustee,  had  got  away  some  papers  on  the  day  of  her  brother's 
funeral.  She  had  signed  a  list  of  the  papers  so  taken,  but  did  not  know 
what  papers  were  in  the  list  The  contract  was  not  named  in  the  list, 
and  Mitchell  swore  that  he  had  not  got  the  contract.  Lord  Jerviswoode, 
who  presided  at  the  trial,  disallowed  the  question.  This  ruling  was 
excepted  to,  and  the  issue  was  not  farther  insisted  in  by  the  pursuer ; 
and  the  judge  thereupon  directed  the  jury  to  return  a  verdict  for  the 
defenders  upon  the  issue.  The  Court,  notwithstanding,  refused  the  bill 
of  exceptions,  on  the  ground  that  the  question  put  was  an  attempt  to 
prove  by  parole  the  contents  of  a  written  document ;  that  this  could  not 
be  done  unless  the  document  was  proved  to  have  been  lost  and  irre- 
coveraUe ;  and  that  in  this  case  the  proof  on  that  point  was  insufficient* 
Opinion,  that,  had  there  been  sufficient  evidence  that  the  documflot 
was  irrecoverable,  secondary  evidence  of  the  contents  of  the  document 
would  have  been  admissible  without  a  proving  of  the  tenor. 

"WiLSOs  OB  Galloway  v.  Mackenzie. — Dec,  4. 
Eai^penses —  Bqwration^^Tender. 
This  was  an  action  of  damages  by  the  pursuer  for  the  loss  of  her 
husband,  who  was  killed  by  a  bull  belonging  to  the  defender.  The 
ground  of  action  was,  that  the  defender  was  in  fault  in  keeping  a  bull 
known  to  be  dangerous.  In  trial,  one  of  the  witnesses  swore  that  the 
pursuer's  husband  had  struck  and  otherwise  irritated  the  bull  before  it 
attacked  him.  Damages  were  laid  at  L.5<K),  but  the  jury  found  only 
L.15  due.  When  the  case  came  up  on  Saturday  to  apply  the  verdict, 
the  defender's  counsel  contended  that  the  pursuer  was  not  entitled  to 
the  expenses  of  the  trial,  the  only  explanation  of  the  verdict  being,  that 
the  jury  were  satisfied  that  the  accident  occurred  tiirough  the  fault  of 
the  deceased,  and  had  awarded  the  small  sum  of  L.15  from  some  feeling 
of  sympathy.  It  was  stated  that  a  tender  had  been  made  of  a  larger 
sum  than  L.15  previous  to  the  trial,  and  under  a  denial  of  any  legal 
liability.     This  tender  was  not  repeated  judicially.     The  Court  took 
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time  to  consider  their  judgment,  on  account  of  the  peculiar  circumstances 
of  this  case.  At  the  advising  expenses  were  awarded,  the  Court  not 
being  able  to  find  any  sads&cto^  principle  for  making  this  case  an 
exception  from  the  general  rule,  that  a  pursuer  obtaining  a  verdict  where 
no  tender  has  been  made  bj  the  defender,  is  entitled  to  the  expenses  of 
the  trial 

Bulckwood's  Trustees  v.  Sib  David  Brewsteb. — Dec.  7. 
Contract — LUerarff  Eemuneration, 
The  question  in  this  case  was — 1«  Whether  by  the  terms  of  the  con- 
tract entered  into  between  Sir  David  Brewster  and  the  other  proprietors 
of  the  *^  Edinburgh  Encyclopaedia,"  he,  as  editor,  had  right  to  sixty  copies 
of  the  work  as  part  of  his  remuneration  f  and,  2.  Whether,  in  conse- 
quence of  the  reprint  of  part  of  the  work,  which  had  been  destroyed  by 
fire  while  in  the  hands  of  the  publisher,  he  was  entitled  to  a  salary 
agived  to  be  paid  to  him  in  the  event  of  a  second  edition  being  published  1 
ne  Court  held  that,  by  the  terms  of  the  contract,  the  editor  was  to  get 
seven  guineas  a*sheet,  in  return  for  which  he  was  bound  to  furnish  the 
manuscript,  and  that,  in  addition  to  this,  he  was  to  be  allowed  sixty 
oopiee  to  give  to  contributors ;  but  that  Sir  David  himself  had  no  right 
to  these  copies,  though  he  might  have  used  them  so  as  to  diminish  his 
payments  to  contributors.  The  Court  also  held  that  a  reprint  of  the  part 
of  the  work  destroyed  by  fire  was  not  a  second  edition,  and  that  Sir 
David,  who  had  had  no  trouble,  was  entitled  to  no  salary  therefor. 

Marshall  v.  Marshall. — Dec.  13. 

EntaU—Irritant  Clause — Truet. 

This  was  an  action  at  the  instance  of  the  heir  of  entail,  now  in  pos- 
session  of  the  lands  of  Chappelton,  against  the  heirs  substitute,  for  the 
purpose  of  having  it  found  and  declared  that  the  deeds  under  which  the 
paisner  holds  these  lands  are  not  valid  and  effectual  entailB  in  terms  of 
the  Act  1685,  cap.  22.  The  main  ground  of  objection  was,  that  the 
deeds  contained  no  sufficient  irritant  clause  annulling  acts  done  in  con- 
travention of  the  prohibitions.  In  defence  it  was  pleaded — (1)  that  the 
deeds  were  valid  and  efiectual  entails  in  terms  of  the  Act ;  and  (2)  that, 
even  supposing  the  entails  to  be  defective,  the  pursuer  was  bound,  on  a 
sound  construction  of  the  trust-deed  directing  the  entails,  to  have  valid 
entails  executed.  Lord  Jerviswoode  pronounced  an  mterlocutor,  finding 
(1)  that  the  deeds  challenged  were  not  efiectual  as  deeds  of  entail  in 
terms  of  the  Act,  and  that  the  pursuer  was  entitled  to  hold  the  lands  in 
fee  simple ;  and  (2)  that,  as  the  trnstei^s  intentions  had  been  carried  out 
to  the  letter,  there  was  no  obligation  on  the  pursuer  to  execute  valid 
entuls.     The  Court  adhered. 

Bill  of  Ex.  in  causa  Morrison  v.  Someryille. — Dec.  14. 
Fraud — Breach  of  Contract — Eocpensee. 
The  issue  sent  to  the  jury  in  this  action  of  reduction  was  as  follows : — 
Whether  the  disposition  dated  on  or  about  the  6th  November  1851,  by 
the  defender  George  Somerville,  to  the  defender  Thomas  Strachan,  was 
a  conveyance  in  trust  for  behoof  of  the  other  defender,  John  Craig 
Waddell?  and  whether,  in  violation  of  a  previous  minute  of  agreement. 


48  DIGEST  07  DECISIONS  IN 

dated  the  7th  October  1850,  No.  8  of  process,  the  said  disposition  was 
granted  fraudalentlj  by  the  said  George  Somerville,  and  was  taken 
firaudulentlj  bj  the  said  John  Craig  Waddell,  in  the  knowledge  of  the 
said  previous  agreement,  and  in  defraud  of  the  pursuer's  rights  under  the 
same  1  By  the  minute  of  agreement  referred  to,  Somendlle  had  directed 
Morrison,  the  pursuer,  to  apply  certain  of  his  (Somerville's)  funds  in  a 
certain  way,  and  agreed,  on  his  doing  so  and  paying  him  the  balance, 
to  convey  to  Morrison  certain  subjects.  SomerviUe  had  afterwards 
granted  a  conveyance  of  the  same  subjects  to  Strachan,  as  is  now 
admitted,  in  trust  for  Waddell.  At  the  trial,  Lord  Eanloch,  the  pre- 
siding judge,  had  directed  the  jury  that  the  minute  of  agreement  was  a 
valid  deed,  importing  a  subsisting  obligation  on  the  defender  Somerville 
at  the  time  when  he  granted  the  conveyance  to  Strachan  ;  and  that,  by 
the  law  of  Scotland,  the  granting  of  a  conveyance  to  one  person  while 
under  an  obligation  to  convey  to  another  was  in  itself  a  fraud,  and  that 
the  jury  had  only  to  consider  whether  Waddell  knew  of  the  fittud  when 
the  conveyance  was  granted  to  Somerville  for  his  behoof.  An  exception 
to  his  Lordship's  direction  was  now  sustained.  Per  Curiam — It  may  be 
true  enough,  as  an  abstract  proposition,  that,  by  the  law  of  Scotland,  it 
is  a  fraud  for  one  to  come  under  an  obligation  to  convey  to  one  person 
and  afterwards  convey  to  another,  but  it  was  not  necessarily  a  fraud  to 
do  so ;  and  in  this  case,  whether  or  not  it  was  fraudulent  depended  upon 
the  circumstances  of  the  original  agreement.  This  question  was  specially 
sent  to  the  jury,  and  should  have  been  left  to  them.  Expenses  were 
reserved  to  wait  the  issue  of  the  new  trial. 

Inspbctor  of  Dundee  v.  Inspectob  of  Battrat. — Dec.  15. 
Poor  Law — Settlement — Able-bodied. 
John  Donald,  whose  settlement  is  in  dispute,  was  bom  at  Rattray,  and 
on  22d  November  1843  removed  to  Dundee,  where  he  remained  till  his 
death,  on  11th  February  1849.     In  February  1848  he  applied  for  paro- 
chial relief  from  the  parish  of  Dundee,  and  during  that  month  and 
March  following  he  received  payments  amounting  in  all  to  9s.   6d. 
During  the  period  he  received  relief  he  was  earning  7s.  a-week  as  a 
weaver.    In  April  1848  he  went  as  a  sailor  to  the  Baltic,  and  obtained 
wages  at  the  rate  of  L.2,  10s.  per  month,  besides  victuals.     After  bis 
return  in  September,  he  resumed  trade  as  a  weaver,  and  supported  him- 
self and  his  family  until  28th  December  1848,  when  he  received  some 
payments  from  the  parish  of  Dundee,  and  continued  to  do  so  till  bis 
death.     Since  his  death  the  parish  of  Dundee  has  supported  his  children. 
That  parish  brings  the  present  action  for  the  sums  so  disbursed,  amount- 
ing to  L.149,  against  Rattray,  the  parish  of  birth.     Rattray  defends  on 
the  ground  that  the  pauper  acquired  a  settlement  in  Dundee  by  the  five 
years'  residence,  and  that  the  acquisition  of  a  settlement  was  not  pre- 
vented by  the  relief  afforded,  such  relief  not  having  been  properly 
afforded  to  him,  he  being  able-bodied.    The  Sheriff-substitute  of  Perth- 
shire (Barclay)  decided  against  the  parish  of  birth.   The  Sheriff  (Gordon) 
reversed  this  judgment,  and  the  Court  to-day  adhered  to  his  decision. 
Per  Curiam — By  an  able-bodied  man  is  meant  one  who  suffers  under  no 
personal  inability,  bodily  or  mental,  to  work ;  but  that  definition  is  not 
to  be  carried  to  this  extent,  that  a  man  who  is  able  to  work  so  as  to  earn 
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wages,  although  not  to  the  amount  necessaiy  for  his  support,  is  to  he 
held  ahle-hodied.  The  disabilitj  need  not  be  to  such  an  extent  as  to 
disable  him  from  working  at  all.  A  man  is  not  to  be  called  able-bodied 
who,  from  disease,  is  disabled  from  earning  sufficient  to  support  his 
familj,  and  there  is  no  illegalitj  in  the  Parochial  Board  assisting  such  a 
person  to  support  his  fsimilj. 

Beatfie  V,  Thomson's  Executors. — Dec.  20. 

Process — Printing. 

In  this  case,  which  related  to  the  constructing  of  certain  legacies,  the 
Court  stopped  counsel,  because  the  deeds  had  not  been  boxed  to  the 
Goort.  The  extracts  ^ven  in  the  record  were  not  sufficient ;  to  ascer- 
tain the  granter's  intention,  it  was  necessary  to  see  the  whole  deeds. 
The  advocator  was  ordered  to  get  them  printed. 

Adv.,  Jaffe  Brothers  v.  Ritchie. — Dec,  21. 

Sale — Defect — Rejection. 

This  was  an  action  for  damages  for  non-dellTerj  of  a  certain  quantity 
of  flax,  on  the  ground  that  part  of  what  was  supplied  was  defective  in 
quality.  The  Sheriff,  after  taking  a  proof,  had  assoilzied  the  defender, 
but  the  Court  recalled  the  Sheriff's  judgment.  Per  Curiam — ^The  duty 
of  the  seller,  when  the  defect  was  discovered,  was  to  have  offered  to  re- 
place the  defective  spindles  by  others  conform  to  contract,  but  the  evi- 
dence did  not  show  that  there  had  been  any  such  offer  on  his  part  His 
only  offer  seemed  to  have  been  either  to  cancel  the  contract,  or  to  take 
back  the  spindles,  and  give  a  corresponding  abatement  from  the  price. 
Such  an  offer  the  purchaser  was  not  bound  to  accept ;  he  was  entitled 
to  have  the  whole  goods  delivered  to  him  as  described  in  the  contract. 

The  Magistrates  of  Dundee  t;.  Mobbib. — Dec.  21. 

WUl-^Nohik  Officium. 

The  Court,  in  accordance  with  a  joint  minute,  pronounced  an  inter- 
locutor, fixing  the  sum  to  be  set  aside  for  the  hospital  at  L.73,500,  and 
made  avizandum,  with  an  amended  scheme  for  the  constitution  of  the 
hoepitaL 

The  Maqistbateb  of  Montbose  v.  Hall  aivd  Son. — Dec.  21. 

Diligence — ConfidentiaUtg, 

The  defenders  in  this  case  applied  for  a  diligence  to  recover  from  the 
puraaers  certain  memorials  submitted  to  counsel  for  opinions.  The  pur- 
suers objected  to  this  being  granted  on  the  ground  that  the  statements 
in  these  memorials  were  confidentiaL  The  Court  granted  the  diligence, 
reserving  all  objections  on  the  ground  of  confidentiality  and  all  other 
objections  to  the  admissibility  of  the  documents  as  evidence. 
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AuTHOBiTT  OF  COUNSEL — Responsibility  to  Client, — An  action  will  not  lie 
against  counsel  acting  honestly  within  the  scope  of  his  authority,  although  he 
pursue  a  mistaken  course. — ^A  barrister  retained  by  the  plaintiff  in  an  issue 
directed  out  of  Chanceiy  to  try  the  validity  of  a  will  under  which  the  plaintiff 
in  the  issue  claimed  as  devisee,  without  the  authority  of  his  client,  but  honestly 
believing  that  he  was  acting  in  the  best  way  for  her  advantage,  entered  into  a 
compromise  with  the  coun^sl  for  the  defendant,  the  heir-at-law,  by  which  it 
was  agreed  that  a  juror  should  be  withdrawn,  that  the  estate  should  be  conveyed 
in  fee  to  the  heir-at-law,  and  that  an  annuity  should  be  settled  on  his  client  the 
devisee.  His  client  afterwards  was  put  to  costs  in  opposing  an  application  for 
an  attachment  for  disobedience  to  a  rule  of  Court,  founded  on  the  compromise, 
and  in  proceedings  to  set  aside  the  compromise,  which  were  succeasful.  In  the 
former  proceedings  no  costs  were  allowed ;  in  the  latter,  costs  were  awarded 
the  devisee.  Held,  that  no  action  was  maintainable  against  the  barrister  for 
having  compromised  without  authority — first,  because,  as  regards  the  with- 
drawfd  of  a  juror,  that  was  an  act  witlun  his  authority  as  counsel,  and  having 
been  done  honestly,  although  it  might  be  mistakenly,  he  was  not  liable  ;  and, 
secondly,  as  regards  the  agreement  to  convey  the  estate,  and  accept  an 
annuity,  although  that  was  beyond  his  authority  under  the  retainer,  yet,  if 
actionable  at  all,  it  coidd  only  be  so  if  damage  ensued ;  but  the  only  damage 
alleged  or  shown  being  the  liability  to  costs  in  the  proceedings  for  an  attachment, 
and  to  set  arade  the  compromise,  that  was  no  ground  of  damage,  since  the 
Courts  in  which  these  proceedings  were  taken  hi^  adjudicated  upon  the  costs. 
Qumre,  whether,  if  damage  was  shown,  the  action  would  lie. — If  a  declaration 
l^l^e8  a  fraudulent  breach  of  duty,  and  the  circumstances  are  such  that  an 
action  will  lie  for  the  mere  breach  of  duty  without  fraud,  the  allegations  of 
fraud  may  be  treated  as  surplusage,  and  the  action  maintained  notwithstanding 
proof  of  fraud  fails.— (iSMnn/en  v.  Lord  Chelmsford,  8  W.  R.  545.) 

Solicitor  and  Client — Pactum  de  quota  Utis, — It  was  held,  in  Pkilby  v. 
Hazle,  2  L.  T.  Rep.  433,  that  an  agreement  between  an  attorney  and  client  to 
receive  a  lump  sum  for  the  business  in  case  of  success,  and  only  costs  out  of 
pocket  in  case  of  failure,  is  not  binding,  and  that  the  attorney,  not  having 
delivered  a  bill,  coidd  not  recover.  Erie,  C.  J. — Looidng  at  the  statute  as  to 
the  taxation  of  the  bill,  it  appears  to  me  to  be  so  framed  as  that  the  client  may 
be  enabled  to  have  that  bill  taxed  ;  looking  at  the  statute  and  the  policy  of  the 
law  protecting  clients,  it  seems  to  me  to  amount  to  prohibiting  attorneys,  in 
agreements  with  their  clients  for  a  lump  sum,  from  taking  advantage  of  the 
agreement  if  by  it  the  attorney  gets  more  than  taxation  would  give  him.  It 
may  be  binding  upon  him  if  he  agrees  to  take  less  than  his  fees  would  come  to ; 
but  I  think  the  inclination  of  the  judges  before  whom  the  cases  cited  have  come 
has  been,  that  an  agreement  to  get  more  is  an  agreement  which  the  attorney 
could  not  enforce.  I  observe  that  in  Drax  v.  Scroope,  Lord  Tenterden  and  Mr 
Justice  Littledale  do  not  carry  out  the  principle  to  an  unfair  extent,  which 
would  be  a  grievous  wrong,  but  sanction  the  notion  that  an  attorney  may  upon 
taxation  be  allowed  more  than  two  guineas  a-day  if  there  has  been  an  agreement 
to  that  effect,  and  the  Master  is  of  opinion  that  such  an  agreement  is  reasonable, 
and  that  the  attorney's  time  is  worth  more  than  that  to  him.  But  nothing  of 
that  kind  enters  into  the  question  here.  This  is  a  lump  sum  claimed.  Is  that 
valid?    We  think  it  gives  no  sufficient  information  for  the  specific  items. 

Bill — Principal  and  Surety, — In  an  action  on  a  promissory  note,  defendant 
pleaded  by  way  of  equitable  plea  that  defendant  and  A.  were  joint  and  several 
makers  of  the  note,  but  that  defendant  was  surety  for  A.  to  the  knowledge  of 
plaintiff,  who  gave  time  to  A.   Held  by  theEx.  C",  affirming  the  decision  of  the 
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Court  of  Q.  B.,  that  the  aboye  constituted  a  good  equitable  defence,  and  that 
kno^edge  alone  of  the  relation  of  principal  and  surety,  at  the  time  of  giving 
the  oote,  was  sofficient,  coupled  with  the  giving  time  to  the  principal  to  dis* 
charge  the  surety  without  any  express  agreement  between  plaintiff  and  defen- 
dant to  that  eSect,—iGreen(mgh  v.  M'Clelland,  8  W.  R.  612.)  , 

Sale — Parole  Evidence  to  explain  Contract. — The  defendant,  a  wool-buyer, 
purchased  of  the  phdntiffs,  sheep-farmers,  a  quantity  of  wool,  described  in  the 
written  contract  simply  as  "  your  wool."  A  previous  conversation  had  taken 
place  between  the  parties,  in  which  the  plaintiffs  had  stated  that,  besides  their 
own  dip  of  wool,  they  had  purchased  the  clips  of  four  or  five  neighbouring 
{anaeia,  whose  names  were  specified,  and  that  altogether  the  quantity  amounted 
to  '^  2800  stones,  a  hundred  stones  more  or  less."  Held  bv  the  Ex.  C,  affirm- 
ing judgment  of  the  Court  of  Q.  B.  in  an  action  against  the  defendants  for  not 
aoc^Jting  the  wool,  that  evidence  of  this  conversation  was  admissible  to  explain 
what  was  meant  by  the  term  "  your  wool."  Held  also  (WilUams,  J.,  dubitante\ 
that  diis  conversation  was  not  thereby  made  part  of  the  contract,  so  that  the 
quantity  specified  became  an  ingredient  in  the  contract,  and  that  the  contract 
was  performed  by  the  plaintLffs  sending  aU  the  wool  which  they  then  had, 
amounting  to  2505  stones.— (Ji*Do7iaW  v.  Longbottom,  8  W.  R.  614.) 

Iksuranci — Concealment — Waiver. — K  time  policy  was  effected  between  A. 
and  B.  to  endure  from  January  21,  1857,  to  January  20,  1858.  The  defendant 
B.  Bubacribed  it  on  January  19,  1857.  Plaintiff,  A.,  had  effected  the  insurance 
through  C.  and  Co.,  his  Inokers.  On  January  15,  A.  had  received  notice  that 
the  ship  had  been  on  shore  on  January  2,  1857,  and  was  forced  to  go  into  port 
iof  repairs.  A.  communicated  this  fact  to  C.  and  Co.,  his  brokers,  who  did  not 
communicate  it  to  B.  B.  afterwards  heard  of  it,  and  wrote  to  A.  as  follows : — 
**'  Understanding  that  the  ship  has  been  on  shore,  I  do  not  consider  that  my  risk 
commences  until  the  vessel  has  been  surveyed  and  repaired."  The  ship  was  re- 
paired by  April  2,  and  was  afterwards  lost.  Held  by  the  £x.  C,  affirming  the 
judgment  of  the  Court  of  Q.  B. — 1st,  That  the  non-communication  of  the  fact 
of  the  ship  having  been  on  shore  being  material  to  the  risk,  and  thus  avoiding 
the  ^Hcy,  the  letter  of  defendant  B.  did  not  act  as  a  waiver  of  this  non-com^ 
munication,  B.  being  ignorant  of  such  non-communication  at  the  time.  2d, 
That  even  supposing  the  terms  of  the  above  letter  to  be  sufficiently  explicit  for 
such  a  purpose,  there  was  no  new  contract  between  the  parties  for  want  of 
acceptance  of  its  terms  by  the  plaintiff  A. — (^Russell  v.  Thornton^  8  W.  R.  615.) 

POLTCT — Insurance  against  Accident, — In  a  policy  of  insurance  it  was  stijpu- 
lated  that  A.  should  receive  a  certain  sum  per  week  in  case  ^^  he  should  receive 
or  suffer  bodily  injury  of  so  serious  a  nature  as  wholly  to  disable  him  from 
following  his  usual  occupation,  business,  and  pursuits."  A.  was  a  solicitor, 
practising  in  the  country,  and  sprained  his  ankle,  which  obliged  him  for  some. 
we^  to  keep  his  room,  and  prevented  him  fix)m  seeing  his  clients  away  from 
home,  and  from  keeping  several  appointments.  Held  by  the  Ex.  C,  affirming 
judgment  of  the  Court  of  Q.  B.,  that  this  was  an  accident  wholly  disabling  A. 
from  foUowing  his  usual  occupation  or  business  within  the  true  meaning  of  the 
policy.  Wightman,  J. — ^We  are  aH  of  opinion  that  where,  as  in  this  case,  an 
attorney  practising  in  the  country  has  been  by  accident  confined  to  his  bed,  he 
has  recdved  an  injury  which  ^*  wholly  disables  him  from  following  his  usual 
business."  Stress  naa  been  laid  upon  the  use  of  the  word  "  wholly  "  as  appli- 
cable to  the  word  "  disabled."  That  is  so,  but  from  what  is  he  to  be  wnoUy 
disabled?  From  following  his  usual  occupation.  When,  as  is  shown  in  the 
case,  he  is  confined  to  his  room  and  unable  to  see  his  clients,  surely  it  is  a 
reasonable  construction  to  say  that  he  is  wholly  disabled  from  following  his  usual 
occupation. — {Hooper  v.  JTA^  Accidental  Death  Insurance  Co.^  8  TV.  R.  616.)  * 

SoucrroB  and  ChtVirr— Pressure. — W.  being  indebted  to  F.,  his  solicitor,  to 
a  considerable  amount  for  costs  and  charges  in  respect  of  business  done  and  for 
noaeys  advanced,  executed  a  deed  of  security  in  the  form  of  a  bill  of  sale  of  h^ 
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farmmg  stock  and  fumitore,  with  a  proviso  for  making  void  the  same  on  pay- 
ment to  F.  of  the  amount  then  due,  and  all  sums  which  he  might  in  future 
adyance,  with  interest.  A  bill  of  costs  for  above  L.300  was  subsequentlv 
delivered,  which  W.  requested  H.,  another  solicitor,  to  investigate  on  his  oehalf. 
A  correspondence  ensued,  H.  offering  to  pay  what  was  due  if  the  exact  amount 
of  the  claim  was  stated,  and  the  vouchers  produced ;  F.  expressing  his  readiness 
to  produce  them  if  certain  draft  transfers  were  prepared,  and  to  nave  the  bills 
taxed.  F.  then  cave  a  written  notice,  requiring  payment  the  following  day, 
and  stating  that  m  default  of  payment  he  should  cause  possession  to  be  taken  of 
the  goods  under  the  deed.  The  amount  not  being  paid  at  the  time,  F.  caused 
possession  to  be  taken,  whereupon  the  total  amount  claimed  for  bills  of  costs, 
advances,  and  interest,  being  L.2233,  was  paid  by  W.  under  protest.  A  i)eti- 
tion  was  presented  by  W.,  praying  for  taxation  of  the  bUls  of  costs.  The  peti- 
tioner complained  of  certain  overcharges,  which  the  respondent  denied.  Held 
by  the  L.  J.  ^reversing  an  order  of  V.  C.  Wood),  that  the  payment  having  been 
made  under  circumstances  amounting  to  pressure,  the  petitioner  was  entitled  to 
an  order  for  taxation  of  the  bills  of  costs.  Turner,  L.  J. — I  certainly  am  not 
more  inclined  than  the  Vice-Chancellor  himself  is  to  encourage  applications  of 
this  description,  and  still  less  am  I  inclined  to  unsettle  any  rules  upon  the  sub- 
ject which  have  been  or  are  considered  to  have  been  settl^.  But  the  question 
in  this  particular  case  does  not  seem  to  me  to  depend  upon  any  general  rule ; 
and  in  differing  with  the  yice-Chancellor  upon  it,  I  rather  think  that  I  am 
adhering  more  to  the  general  rules  which  have  been  laid  down  upon  the  point 
than  the  Vice-ChanceUor  has  himself  done.  But  I  understand  and  collect  from 
the  cases  upon  this  subject,  that  the  general  rule  is  now  considered  as  perfectly 
well  settled,  that  upon  an  application  to  tax  a  bill  of  costs,  it  must  be  shown, 
either  that  there  has  been,  what  is  called  undue  pressure  and  overcharge,  or 
that  there  has  been  overcharge  amounting  to  fraud  ;  and  in  my  opinion  this  case 
is  brought  within  the  first  branch  of  that  rule,  pressure  and  overcharge. — (i2e 
Foster,  ex  parte  Walker,  8  W.  R.  620.) 

CoNTRiBUTORT — Joint  Stock  Companies  Act,  1866. — ^D.  accepts  shares  in  a 
joint  stock  company,  and  receives  dividends,  but  the  company  Wng  registered 
under  the  Joint  Stock  Companies  Act,  1856,  his  name  is  not  entered  on  the  list  ol 
shareholders.  D.  dies,  and  his  executors  receive  a  dividend,  but  their  names  are 
not  entered  on  the  list  of  sharehold^^.  Held,  notwithstanding,  on  the  authority 
of  Luard's  case  on  appeal,  that  they  are  liable,  qud  executors,  to  be  put 
upon  the  list  of  contnoutories.  Under  the  95th  section  of  the  Act  of  1856, 
notwithstanding  the  108th  section,  the  old  principle,  upon  which  a  party  was 
made  a  contributory  under  the  Act  of  1848,  applie8.---(i2e  The  Northumberland 
and  Durham  Bank,  8  W.  R.  628.) 

Will — Gift  of  personalty  to  "  heirs,^* — A  testator  ^ves  all  his  property,  sub- 
ject to  the  payment  of  debts,  to  his  wife  for  life ;  and  after  bequeathing  various 
.  legacies,  after  the  death  of  his  wife  whatever  property  may  be  left  equally  between 
the  heirs  of  his  late  uncle  W.  N.,  late  of  C,  J.  «.,  late  of  W.,  and  his  aunt  P.  F., 
late  of  B.  The  subject  of  this  gift  being  personalty.  Held,  that  the  word  "  heirs  " 
meant  heirs  at  law  living  at  the  death  of  the  testator,  and  not  next  of  kin.— <i2e 
Eootes,  8  W.  R.  625.) 

Patent — Variance — Abandonment. — The  plaintiff  claimed  as  patentee  under 
letters  patent,  the  title  of  which  was  "  for  the  invention  of  certain  improvements 
in  the  doors  and  sashes  of  carriages.*'  In  the  specification  he  churned  ^^  the 
metal  fitting  and  the  modes  of  applying  the  same,  described  herein  as  the  second 
part  of  my  invention.''  The  jury  having  found  that  the  metal  fittings  by  de- 
scription were  old,  but  the  mode  of  applying  them  new — Held,  that  5ie  metal 
fittmgs  and  the  mode  of  applying  them  was  one  claim,  and  that  there  was  not 
a  separate  claim  of  the  metal  fittings.  Part  of  the  specification  was  as  follows : 
— *|  I  have  shown  my  invention  applies  to  railway  carriage  doors  and  window 
^ttings,  although  the  said  several  fittings  are  applicable  to,  and  may  be  applied 
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to  the  doon  and  windows  of  any  other  description  oi  carriage,  or  in  any  position 
where  windows  and  doors  are  subject  to  jar  or  vibrate."  Held,  that  the  words 
indicating  that  the  invention  may  be  applied  to  other  doors  and  windows  than 
those  belonging  to  carriages  do  not  indicate  that  the  patentee  intended  to  claim 
by  his  specification  snch  additional  applicability  to  be  comprised  in  the  patent ; 
that  the  claim  should  be  construed  in  reference  to  the  title,  and  confined  to 
doaia  and  windows  of  carriages. — A  provisional  specification  relating  to  a  part 
of  a  patent  was  delivered  in  on  the  17th  of  March.  Another  provisional  specifi- 
cation was  dehvered  in  on  the  10th  of  April,  as  of  which  day  the  patent,  which 
was  granted  on  the  10th  of  October,  and  which  was  founded  on  the  specification 
of  the  10th  of  April,  was  dated,  and  the  original  provisional  specification  was 
abandoned.  Held,  that  the  provisional  spec&cation  abandoned  did  not  become 
public  by  abandonment ;  that  though  the  first  provisional  specification  might 
afford  an  objection  to  the  recdving  of  the  secona,  or  granting  a  patent  for  the 
invention  after  the  fost  specification  has  expired,  there  is  no  principle  of  law 
and  DO  enactment  making  a  patent  void  if  it  is  so  granted. — (jOxley  v.  Holden,  8 
Yf,  R  626.) 

Will — Specific  or  Demonstrative  Legacy. — A  testatrix,  by  her  vnll,  gave  to  a 
legatee  '^  the  sum  of  L.2000  Lonff  Annuities,  standing  in  my  name  in  the  books 
d  the  Governor  and  Company  of  the  Bank  of  England."  At  the  date  of  her  will, 
and  at  her  death,  she  was  possessed  of  L.300  Long  Annuities  and  no  more,  but 
of  considerable  other  personal  estate.  Held,  that  the  legacy  was  specific  and 
not  demonstrative,  and  that  the  legatee  was  not  entitled  to  have  the  deficiency 
made  up  out  of  the  testatrix's  general  assets.  The  M.  R.  said — ^The  principle 
on  which  I  have  always  considered,  and  shall  continue  to  consider  until  corrected 
try  a  higher  court,  that  the  cases  rest,  is,  that  if  a  person  gives  a  legacy  and 
coarges  it  on  a  particular  fund,  the  general  estate  is  liable,  although  the  par- 
ticiilar  fund  fails ;  but  that  if  there  is  only  a  direction  that  a  legacy  is  to  be  paid 
out  of  that  particular  fund,  if  the  particular  fund  fails,  the  legacy  fails  also. 
This  gift  is  in  the  nature  of  a  specific  legacy,  and  cannot  properly  l^  distinguished 
from  it,  and  is  not  demonstrative.  ...  It  is  true,  parole  evidence  has 
been  adduced  to  show  that  the  testatrix  had  not  enough  Long  Annuities  to  pro- 
vide for  these  legacies,  and  therefore  that  she  'could  not  be  considered  to  have 
given  them  out  of  that  fund.  But  at  the  date  of  the  will  she  had  Long  An- 
nuities which  were  probably  of  the  value  of  L.SOOO.  The  difficulty  is  to  get 
over  the  fact  that  this  is  a  gift  of  anything  except  of  Long  Annuities  or  a  portion 
of  Long  Annuities.  No  case  could  turn  these  into  legacies  of  L.2000  which  are 
merely  charged  on  Long  Annuities — they  are  nothing  more  then  legacies  of 
L.2000  Long  Annuities.  I  must  therefore  hold  that  these  legacies  are  specific, 
and  only  payable  to  the  extent  that  the  Long  Annuities  are  sufficient  to  pay  them. 
Let  the  Long  Annuities,  therefore,  be  divided  between  the  two  plaintiffs. — (Re 
Ward,  Gordon  v.  Duff,  8  W.  R.  631.) 

Will — Constructive  Power. — ^Although  as  a  general  rule,  where  a  testator  de- 
vises property  to  trustees  upon  trust  to  convert  and  pay  debts,  etc.,  a  trustee 
has  power  to  sell  or  mortgage  for  that  purpose,  and  a  purchaser  or  mortgagee 
is  not  bound  to  inquire  into  the  details,  whether  this  applies  to  a  trustee  so  pro- 
posing to  sen  at  any  miervsl-^QusBre  ?  If  a  trustee,  under  a  trust  to  convert  and 
pay  debts,  borrows  money  on  the  representation  that  he  requires  it  for  the  pur- 
poses of  the  will,  but  it  is  obvious  from  the  nature  of  the  transaction  that  he 
requires  it  for  his  own  purposes,  the  mortgagee  cannot  sustain  the  security  against 
the  cestui  que  trusts ;  nor  can  a  transferee  of  the  mortgage  do  so  ;  and  the  circum- 
stance that  such  transferee  converts  an  equitable  into  a  legal  mortgage  makes 
no  difference.  On  such  a  transaction  the  question  of  constructive  notice  does 
not  arise.— (^iir<  v.  Trueman^  8  W.  R.  685.) 

Mabttime — Judgment  ofForeigfn  Court, — ^A  foreign  vessel  laden  with  deals, 
consigned  to  Hull,  went  ashote  on  the  coast  of  Norway.  The  captain,  without 
instructions,  and  without  necessity,  sold  the  deals  in  a  manner  recognised  by  the 
law  of  Norway  to  A.,  who  sold  to  the  defendants,  who  brought  them  to  this 
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countiy.    The  underwriters,  by  their  agents  in  Norway,  appealed  against  this 
sale ;  but  the  Courts  of  Norway  confirmed  it.     The  underwriters  now  sued  the 
defendants  in  trover.     Held  by  Cockburn,  C.  J.,  and  five  judges  in  Ex.  C, 
affirming  the  judgment  of  the  Court  below,  that,  independently  of  the  question 
of  the  judgment  in  the  Court  below  being  a  judgment  in  rem^  the  goods  had 
vested  in  the  defendants  in  Norw^  by  the  law  of  that  country,  and  could  not 
now  be  diverted.     Crompton,  J. — We  do  not  see  evidence  in  the  cajse  sufficient 
to  enable  us  to  treat  the  transaction  as  fraudulent  on  the  part  of  the  purchaser, 
although  there  are  circumstances  which  would  have  made  it  better  for  him  not 
to  have  become  the  purchaser.    Treating  him,  therefore,  as  an  innocent  purchaser, 
it  appears  to  us  that  the  questions  are,  did  the  property,  by  the  law  of  Norway, 
vest  in  him  as  an  innocent  purchaser ;  and  are  we  to  recognise  that  law  ?     The 
question  of  what  is  the  foreign  law  is  one  of  fact ;  and  here  again  there  is  great 
difficulty  in  finding  out  from  the  mass  of  documents  what  is  the  exact  state  of 
the  law.    The  conclusion  which  we  draw  from  the  evidence  is,  that  by  the  law 
of  Norway,  the  captain,  under  orders  such  as  existed  in  this  case,  could  not,  as 
between  himself  and  his  owners,  or  the  owners  of  the  cargo,  justify  the  sale ; 
but  that  he  remained  liable  and  responsible  to  them  for  a  sale  not  justified  under 
the  orders,  while  on  the  other  hand,  an  innocent  purchaser  would  have  a  good 
title  to  the  property  bought  by  him  from  the  agent  of  the  owners.    It  does  not 
appear  to  us  that  there  is  anything  so  barbarous  or  monstrous  in  this  state  of  the 
law,  that  we  can  say  that  it  may  not  be  recognised  by  us.     Our  own  law  as  to 
the  market  overt  is  analogous ;  and  though  it  is  said  that  much  mischief  would 
be  done  by  upholding  sales  of  this  nature  not  justified  by  the  necessity  of  the 
case,  it  may  well  be,  that  the  mischief  would  be  greater  if  the  vendee  were  only 
to  have  title  in  cases  where  the  master  was  strictly  justified  in  seUing,  as  between 
himself  and  the  owners.    If  that  were  so,  purchasers,  who  seldom  can  know  the 
facts  of  the  case,  would  not  be  inclined  to  give  the  value,  and  on  proper  and  law- 
ful sales  by  the  master,  the  property  would  be  in  great  danger  of  being  sacrificed. 
Byles,  J.,  dissentiente, — It  appears  that,  if  by  stress  of  weather  a  vessel  is  wrecked 
on  the  coast  of  Norway,  the  captain  may,  if  he  please,  sell  the  cargo  in  the 
absence  of  the  owner  so  as  to  convey  a  title  to  the  jpurchaser.    I  say  if  he  please, 
for  it  appears  in  the  case  not  only  that  no  necessity  to  sell  may  exist,  but  the 
captain  may  not  exercise  ordinary  prudence.    No  checks  whatever  exist  in  con- 
tinuing the  exercise  of  this  alarming  power.    The  captain  is  not  bound  to  avail 
himself  of  the  assistance  or  application  of  any  public  machinery,  but  he  may 
sell  either  by  private  contract  or  by  public  auction.    It  is  obvious  that  if  a  law 
of  this  nature  were  recognised  by  other  countries,  as  giving  validity  to  the 
title  of  a*  purchaser,  property  at  sea  would  be  exposed  to  a  species  of  confiscation ; 
great  temptation  to  fraud  would  be  held  out  on  the  part  of  masters  of  vessels 
and  purchasers  of  cargoes ;   it  would  encourage  wreckings,  and  discourage 
succour  to  Tessels  in  distress  on  smaU  islands ;  and  petty  states  would  attempt  to 
establish  pubUc  inconveniences  to  the  traffic  of  other  mercantile  nations,  and  the 
liability  of  masters  to  owners  ;  and  the  ship,  or  the  cargo,  have  commonly  so 
little  value  that  there  would  be  no  competition.    No  other  instance  of  such  a  law 
has  been  produced  at  the  bar  in  the  course  of  the  two  arguments  which  we  have 
heard.     The  general  maritime  law  of  the  world  appears,  I  think,  from  the  au- 
thorities cited,  to  be  in  accordance  with  the  law  of  England ;  that  the  master 
has  no  power  to  sell  a  ship  or  cargo  so  as  to  confer  a  title  on  the  innocent  pur- 
chaser in  the  absence  of  the  owner,  except  in  the  presence  of  irresistible  necessity. 
—{Cammel  v.  Sewell,  8  W.  R.  629.)  * 

Succession — Specific  Legacy, — ^B.  bequeathed  shares  in  a  company  of  which 
he  was  manager.  After  his  death,  a  suit  was  instituted  to  settle  his  accounts 
with  the  company,  and  a  compromise  made,  by  which  a  large  sum  was  accepted 
by  the  company  in  satisfaction.  Out  of  this  amount  a  bonus  was  declared.  It 
was  held  that  the  legatee  of  the  shares  was  not  entitled  to  the  bonus,  but  that  it 
belonged  to  the  general  estate  of  the  testator. — {Maclaren  v.  Stainton,  2  L.  T. 
Rep.  274.) 
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Wdll — Leaacy  of  Stock, — ^B.  bequeathed  all  the  ^^  money"  she  might  die  pos- 
6«Kd  of  to  u.,  and  whatever  *' property"  she  might  be  in  possesBion  of  to  D. 
She  left  no  property  except  L. 150  in  the  fonds,  and  some  chattels.  It  was  held 
that  the  stock  paased  under  the  gift  of  **  money." — (Chapman  v.  Reynolds,  2  L. 
T.  Rep.  319.) 

Railway — Compensation. — A  tenant  from  year  to  year  of  land  required  for  a 
railway  has  no  daun  for  compensation  under  the  Lands  Glauses  Gonsolidatbn 
Act,  if  he  has  received  notice  to  quit,  and  his  land  is  not  required  until  the  ex- 
piration thereof.— (Ea;  parte  Merrett,  2  L.  T.  Rep.  471.) 

Jurisdiction — Divorce. — ^B.  and  C,  natives  of  and  domiciled  in  France,  came 
to  London  in  June  1854,  and  were  married  by  licence  according  to  English  law, 
bat  without  the  observance  of  certain  formalities  required  by  French  law  with 
respect  to  the  marriage  of  its  own  subjects  in  foreign  countries.  They  returned 
to  France,  when  B.  refused  to  celebrate  the  marriage  according  to  French  law, 
and  G.  instituted  a  suit  for  nullity  iu  the  French  Gourts,  which  B.  did  not  de- 
fend, and  a  decree  was  obtained.  G.  afterwards  came  to  England,  and  petitioned 
for  a  decree  of  nullity  in  this  Gourt.  Personal  service  was  made  on  B.  m  Naples, 
who  did  not  appear.  It  was  held  that  B.,  having  entered  into  the  contract  in 
this  country,  was  subject  to  the  jurisdiction  of  our  Gourt  in  respect  of  the  per- 
sonal status  resulting  from  such  contract ;  and,  secondly,  that  its  own  law  is  the 
proper  rule  to  be  applied  bv  the  Gourts  of  the  country  in  which  the  contract  is 
made,  and  not  any  special  law  of  the  country  of  the  domicil  of  the  parties  to  the 
contract. — (Simonin  v.  Mallac,  2  L.  T.  Rep.  327.) 

Pow£B  OF  Attorney — Assignment. — ^A  general  power  of  attorney  to  act  in 
and  manage  the  grantor^s  affairs  during  his  absence  from  England,  was  held,  in 
Perry  v.  HoU^  2  L.  T.  Rep.  259,  not  to  confer  a  power  of  borrowing  money  by 
assigmnent  of  a  policy  of  assurance. 

Vendob  and  Pubchaser — Misrepresentation. — ^At  an  auction,  the  property 
was  descnbed  as  ^^  a  substantial  and  convenient  dweUing-house,"  and  as  having 
^*  five  bedrooms."  The  buyer  objected  that  it  was  inconvenient  and  not  substan- 
tially built,  and  that  two  of  the  rooms  called  bedrooms  were  so  small  as  to  be 
unfit  for  use.  But  specific  performance  was  decreed. — (Johnson  v.  Stnart^  2  L. 
T.  Rep.  307.) 

Will — Donatio  Mortis  Causa. — B.,  in  her  last  illness,  placed  two  promissory 
notes,  not  indorsed,  into  one  of  the  divisions  of  a  box  used  by  her  niece,  and 
cave  her  the  key,  directing  her  not  to  look  into  that  part  of  the  box  until  after 
her  decease.  She  died  three  months  afterwards.  U  was  held  a  good  donatio 
mortis  caiwd.— (Feo/  v.  Veal,  2  L.  T.  Rep.  228.) 

Assignation — Transfer  of  Shares. — A  transfer  of  sha;'es  had  been  made  by 
mintake  into  the  name  of  B.,  who,  on  receiving  it,  refused  to  execute  it.  The 
looker's  clerk,  who  had  made  the  blunder,  thereupon  said  that  he  would  try  to 
make  it  aU  right,  and  the  next  day  he  returned  with  the  transfer  altered  into 
the  name  of  G.,  with  the  initials  of  B.  in  the  margin  as  having  approved  the 
altoation ;  but  these  initials  were,  in  fact,  placed  there  by  the  clerk  without  the 
knowledge  of  B.  The  transfer  was  entered  in  the  company's  books  in  the  name 
of  G.,  who  afterwards  filed  a  bill  against  the  company  as  a  shareholder,  to  which 
the  company  pleaded  that  he  was  not  a  shareholder.  And  so  the  Gourt  held, 
for  the  transfer  was  invalid  by  reason  of  the  alteration  and  the  forgery. — (Hare 
V.  The  London  and  North-Western  Railway  Company,  2  L.  T.  Rep.  229.) 

Trust — Liabilities. — B.  empowered  the  trustees  under  his  will  to  carry  on  his 
trade  with  his  surviving  partner  for  a  term  of  years.  At  the  expiration  thereof 
the  trustees  permitted  part  of  the  capital  to  remain  in  the  business,  on  condition 
that  the  traderB  should  pay  interest  for  it  at  5  per  cent.,  with  annual  rests.  It 
was  held  that  the  trustees  were  liable  only  to  replace  the  amount  left  in  the 
hands  of  the  traders  with  interest,  and  that  the  cestuis  que  trust  were  not  entitled 
to  an  account  of  profits  from  the  time  of  the  agreement  for  the  loan,  by  reason 
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of  the  trusteeB  having  notice  that  the  money  was  trust-money. — (Stroud  v.  Gwyer, 
9  L.  t.  Rep.  400.) 

Contract — Lease, — B.,  representing  that  he  was  acting  for  the  step-brother 
of  C,  bought  a  business  and  lease  of  premises  in  his  own  name,  and  carried  on 
the  business  for  three  years,  and  then  assigned  it  to  C,  who  referred  the  per- 
sons who  supplied  goods  to  B.  for  a  chiuucter,  who  certified  that  C.  was  respect- 
able and  able  to-  pay.  B.  then  got  G.  to  assign  all  to  him  by  a  bill  of  sale  for 
an  alleged  debt.  The  jury  were  held  to  have  ^n  rightly  directed  that  this  was 
no  evidence  to  fix  B.  with  liability  to  pay  for  goods  so  supplied  to  C. — (Black 
V.  Cox,  2  L.  T.  Rep.  617.) 

Partnership — Contributory, — ^B.,  resident  in  Scotland,  and  holding  shares  in 
an  English  company,  by  deed  of  trust  assigned  them  to  0.  and  D.  upon  trust, 
and  by  the  same  deed  appointed  them  his  executors.  The  shares  stood  in  B.^s 
name  at  his  death.  The  deed  was  not  acted  upon  for  some  years  afterwards,  and 
B.'s  eldest  son  took  out  administration  to  his  personal  estate  in  England.  The 
company  was  wound-up,  and  the  son's  name  placed  upon  the  list  of  contaibu- 
tories.  Afterwards,  the  deed  of  settlement  was  set  up,  and  declared  by  the 
Scotch  Courts  to  be  valid.  The  names  of  C.  and  D.,  the  trustees  under  the 
settlement,  were  ordered  to  be  substituted  as  contribntories  for  that  of  tiie  son. 
^(Ex  parte  Drummond,  2  L.  T.  Rep.  349.) 

Carriers — Special  Contract. — ^The  sender  of  fish  by  railway  signed  a  contract, 
containing  the  following  condition : — ^'  Neither  of  the  said  companies  shall  be 
responsible,  under  any  circumstances,  for  loss  of  market,  or  other  loss  or  injury 
arising  from  delay  or  detention  of  trains,  exposure  to  weaUier,  stowage,  or  fipom 
any  cause  whatever  other  than  gross  neglect  or  fraud.**  Held^  that  the  condi- 
tion was  not  unjust  or  tmreaeonable  under  the  Railway  and  Canal  TVaf&c  Act, 
1854,  and  that  it  protected  the  company  against  being  answerable  for  loss  of 
market  consequent  upon  a  delay  of  a  train  for  three  hours  beyond  the  accustomed 
time  of  arrival,  such  delay  not  being  occasioned  by  gross  neglect. — (JBeal  and 
Another  v.  The  South  Devon  Railway  Company,  8  W.  R.  661.) 

Brokeraqe — Liability, — ^The  defendants  acted  as  brokers  for  the  plaintiffs  to 
buy  goods,  and  as  brokers  for  the  sellers  to  sell  the  goods,  and  were  also  em- 
ployed by  the  plaintiffs  to  ship  the  goods.  The  goods  shipped  were  of  inferior 
quality.  Held,  that  the  defendants  were  not  liable. — {ZwUchenhart  and  Others 
V.  Alexander  and  Another,  8  W.  R.  661.) 

Railway — Compulsory  Powers. — A  railway  company  acting  bona  fde  under 
its  powers  of  taking  land  compulsorily,  is  to  be  considered  the  proper  judge  of 
what  land  is  requisite  for  its  legitimate  purposes.  A  dispute  having  ansen 
between  a  company  and  a  landowner  as  to  the  right  of  the  company  to  take 
some  of  his  land,  alleged  to  be  necessary  for  its  purposes ;  and  the  Lords  JusticeB 
having  referred  the  question  to  an  engineer,  whose  opinion  was  in  favour  of  the 
landowner.  Held,  on  appeal,  that  neither  the  opinion  of  the  engineer  nor  of 
the  Court  could  curtail  the  power  of  the  company  with  respect  to  the  quantity 
of  land  which  the  company  bona  fide  acting  under  its  statutory  powers  sought 
to  obtain.  Lord  Cranworth :  When  the  Legislature  authorizes  a  railway  com- 
pany to  take,  for  the  purposes  of  their  undertaking,  any  lands  specially  de- 
scribed in  their  Act,  it  constitutes  them  the  sole  judges  as  to  whether  they  will 
or  will  not  take  those  lands ;  provided  only  that  they  take  them  bona  fide  with 
the  object  of  using  them  for  tne  purposes  authorized  by  the  Legislature,  and 
not  for  any  sinister  or  collateral  purpose.  This  is  the  construction  to  be  put 
upon  all  such  legislative  powers,  whether  the  language  of  the  Act  be  that  the 
company  may  t^e  so  much  of  the  lands  as  is  necessary  for  Uieir  imdertaking, 
or  so  much  as  required,  or  is  expedient  to  be  taken,  or  simply  (as  in  this  case) 
that  they  may  take  the  lands  for  the  purposes  of  their  undertaking.— (5facA:(on 
and  Darlington  Railway  Company  v.  Brown,  8  W.  R.  708.) 
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The  periods  over  which  the  two  preceding  numbers  of  these 
Sketches  have  ranged  were  fixed  quite  arbitrarily,  and  without  any 
reierence  to  marked  epochs  in  the  general  history  of  the  country. 
It  will  be  better,  however,  as  we  approach  times  of  more  accurate 
information  and  lawyers  of  greater  fame,  that  we  follow  as  nearly 
as  may  be  the  great  landmarks  which  divide  the  events  of  the 
seventeenth  and  eighteenth  centuries  into  well-defined  sections.  In 
the  present  number,  therefore,  we  propose  to  continue  the  Sketches 
down  to  the  period  of  the  Commonwealth,  but  not  so  as  to  include 
the  Conimissioners  for  the  Administration  of  Justice  to  the  People 
of  Scotland  appointed  by  the  Protector. 

Following  tie  order  of  chronology,  we  have  next  to  notice  Sir 
John  Hope,  the  eldest  son  of  the  celebrated  Sir  Thomas  Hope  of 
Craighall,  who  was  appointed  an  Ordinary  Lord  in  1632^  He  was, 
like  his  father,  an  eminent  lawyer,  and  a  man  of  great  influence  in 
those  times.  He  early  espoused  the  popular  side  in  the  unhappy 
contests  between  the  King  and  the  Parliament,  and  was  one  of  the 
four  judges  who  in  1638  refused  to  take  the  Song's  covenant, 
"untill  the  Generall  Assembley  indicted,  should  give  ther  inter- 
pretation of  that  covenant."  From  that  period  down  to  the  esta- 
blishment of  the  Protectorate,  Sir  John  was  an  active  member  of 
the  Estates  on  what  may  be  called  the  Opposition  side.  In  1651,  it 
would  appear  that  he  advised  Charles  H.  "  to  treatt  with  Cromwell 
for  the  one  halff  of  his  cloacke  before  he  lost  the  quhole" — meaning 
that  he  should  give  up  his  pretensions  to  the  kingdoms  of  England 
and  Ireland,  in  order  that  he  might  be  permitted  to  retain  those 
portions  of  Scotland  which  still  remained  loyal.  For  this  advice 
Sir  John  and  his  brother  Sir  Alexander  got  into  great  trouble.  Sir 
Alexander  was  arrested,  and  examined  by  a  committee  of  the  Estates; 
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and  Sir  John  was  also  cited  to  appear.  There  is  no  record,  how- 
ever, of  any  further  proceeding  against  him ;  and  the  probability  is, 
that  his  offence  was  overlooked  in  the  midst  of  the  more  serious 
evils  pressing  on  the  King.  When  Cromwell,  in  1652,  appointed 
his  Conunissioners  for  the  Administration  <^  Justice  to  the  People 
of  Scotland,  Sir  John  Hope  was  one  of  the  three  Scotchmen 
(Colonel,  afterwards  Sir  William  Lockhart,  and  the  Liaird  of 
Swinton,  being  the  others)  who,  along  with  four  Englishmen — 
"Maister  Moislie,  Maister  March,  Maister  Owen,  and  Maister 
Smyth" — ^were  named  to  that  oflSce.  NicoU,  in  his  Diary  (p.  122), 
says,  under  date  Jan.  1654,  *^  At  this  tyme  Sir  Johnne  Hope  of 
Craighall,  Preses  of  the  Hie  Court  of  Justice,  reullit  the  afikirs  of 
that  Court  and  judicatorie ;  haiffing  adjoyned  to  him  Mr  Alexander 
Pearsone,  lawer,  but  not  comparable  to  Sir  Johnne,  nather  in  judge- 
ment nor  actioun."  That  Sir  ^ohn  took  a  lead  in  the  deliberations 
of  the  Court,  is  very  likely ;  but  to  call  him  its  "  Preses**  is  incorrect, 
for,  influenced  by  the  republican  spirit  then  prevalent,  the  different 
members  of  the  Court  presided  in  turn.  Sir  John  died  in  April 
1654.  He  was  the  first  judge  of  a  family  which  has  ever  since 
been  famous  for  its  lawyers,  and  has  furnished  many  distinguished 
occupants  of  the  bench. 

Sir  William  Elphinstone,  a  younger  son  of  Elphinstone  of  Blyths- 
wood,  was  appointed  an  Ordinary  Lord  in  March  1637.  In  his 
youth,  says  Scotstarvet,  he  had  been  a  professor  of  philosophy  at 
Nerac  in  France ;  then,  being  in  England,  he  was  made  secretary 
to  the  Princess  Elizabeth  when  she  married  the  Palatine.  Having 
lost  his  employment  abroad — from  what  cause  does  not  appear— he 
returned  to  England,  and  was  there  appointed  of  the  Privy  Chamber 
to  Charles  I.  Either  he  got  wearied  of  this  post,  or  the  King 
thought  he  could  advance  him ;  so  he  was  made  an  Ordinary  Lord 
of  Session,  and  soon  after  Lord  Chief  Justice,  or  Justice  General, 
on  the  deprivation  of  William,  Earl  of  Menteith.  He  was  himself 
in  turn  deprived  of  his  offices  in  1641,  when  he  again  withdrew  to 
England,  and  '^  there  died  in  a  hard  condition,  as  may  be  supposed, 
the  King  being  unable  to  help  him."  Elphinstone  seems  to  have 
been  a  courtier  and  man  of  letters,  and,  as  may  be  imagined,  bat 
ill  suited  to  hold  high  ofiice  in  those  troublous  times  for  monarchy 
and  its  adherents.  It  would  have  been  well  for  him  had.  he  stayed 
studying  laws  and  philosophy  at  Nerac,  instead  of  venturing  to  take 
a  part  in  the  difficult  affsiirs  of  his  native  land. 
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^r  Jobn  Lealie  of  Newton,  who  became  an  Ordinary  Lord  in 
1641,  and  held  yarions  other  pnblic  appointments,  was  killed  in 
1651  at  the  storming  of  Dundee  by  ^^  creuell  Mounke/'  as  Balfonr 
calk  him.  Leslie  does  nol^  appear  to  have  taken  any  part  in  the 
defuice  of  the  town,  but  was  merely  there  by  chance  when  the 
stonning  took  place  by  the  Parliamentary  general. 

Sir  Thomas  H(^  of  Ksfcsey  the  second  son  of  the  celebrated  Sir 
Thomas  Hope,  and  brother  of  Sir  John  Hope  jost  mentioned,  was 
appointed  an  Ordinary  Lord  of  Session,  and  also  Lord  Jastice 
GesMfdly  in  1641#  In  the  preceding  year  he  had  been  made  colonel 
of  Ike  troop  of  horse  raised  by  the  College  of  Justice  to  attend 
General  Leslie,  as  his  lifeguard,  when  he  marched  into  England  at 
the  head  of  the  Scottish  army.  Sir  Thomas  was  a  man  of  con- 
siderable learning,  particularly  in  dvil  law.  ^'  He  composed  two" 
(long  forgotten)  ^  treatises — 1,  Law  Sepertorie ;  and,  2,  Commen- 
tarios  in  libros  digestomm,  nempe  zviii.  ad  zxiv.,  et  in  alios  non- 
nulks  juris  civilis  libros ;  the  first  in  one,  the  latter  in  two  volumes, 
fotiOf  MS."  He  died  in  1643  at  the  comparatively  early  age  of  37. 
The  great  Sir  Thomas  Hope  nerer  became  a  judge,  but,  as  Sir 
fiobert  Douglas  relates  {Feeragey  i.  742),  ^^  two  of  his  sons  being 
seated  on  the  bench  while  he  had  the  office  of  advocate,  the  privi- 
lege of  wearing  his  hat  while  pleading  was  granted  to  him  by  the 
Court  of  Session, — it  being  jud^d  unbecoming  that  a  father  should 
appear  imeovered  before  his  children." 

Sir  Archibald  Johnston  of  Warriston  was  the  son  of  James  John- 
ston of  Warriston,  and  of  Elspet  or  Elizabeth  Craig,  the  second 
dai^hter  of  the  celebrated  Sir  Thomas  Craig.  He  was  appointed 
an  Ordinary  Lord  in  1641.  Before  that  time  he  had  taken  an 
active  part  in  the  political  and  ecclesiastical  discussions  then  going 
on.  So  keenly  did  he  oppose  the  prelatical  policy  of  the  King,  that 
in  1638,  when  two  royal  proclamations  in  fiirtherance  of  that  policy 
were  made  at  the  market-<2ross  of  Edinburgh,  he  himself  read  the 
protests  wUch  were  there  taken  by  the  Presbyterian  leaders.  John- 
ston's conduct  was  so  highly  approved  by  the  General  Assembly, 
that  they  first  elected  him  their  derk,  and  afterwards  the  procurator 
for  the  Church.  He  was  one  of  the  commissioners  who  went  with 
the  Scottish  army, into  England  in  1640,  and  took  a  part  in  the 
negotiations  which  ended  in  the  treaty  of  Bipon.  When  Charles  I. 
came  into  Scotland,  he  looked  to  receiving  the  office  of  Clerk- 
Re^ster,  vacant  by  the  death  of  Sir  John  Hay ;  but  the  place  was 
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given  to  the  younger  Durie, — it  was  said,  through  the  influence  of 
the  Earl  of  Dysart,  whom  he  propitiated  by  a  present  of  **  a  velvet 
cassock  lined  with  fine  furrings,  and  a  thousand  double  pieces 
therein."    Johnston  was,  however,  knighted,  and  received  a  hand- 
some pension,  besides  being  appointed  an  Ordinary  Lord  of  Session 
on  14th  November  1641.    He  was,  not  long  afterwards,  selected  as 
one  of  the  Scottish  commissioners  for  mediating  between  Charles 
and  the  English  Parliament ;  but  the  King  refused  to  give  him  a 
safe  conduct,  on  account  of  the  strong  Parliamentary  leaning  which 
he  had  exhibited  in  a  speech  in  the  General  Assembly,  of  which  he 
was  a  leading  member.    Indeed,  so  great  was  his  knowledge  of 
matters  ecclesiastical  and  theological,  and  so  great  his  zeal  for  the 
cause  of  Presbytery,  that  he  was  appointed  one  of  the  Scots  com- 
missioners to  the  famous  Westminster  Assembly  of  Divines,  and  in 
that  capacity  did  much  to  justify  the  choice  which  had  been  made. 
When  Sir  Thomas  Hope  died,  in  1646,  Johnston  succeeded  him  as 
King's  Advocate,  but  still  retained  his  seat  on  the  bench.     In  1649 
he  obtained  the  Clerk-Registership,  his  former  rival  Durie  having 
been  removed  under  the  Act  of  Classes.    All  through  the  struggle 
which  terminated  in  the  execution  of  Charles,  Warriston  took,  with 
Argyle,  the  leading  part  on  behalf  of  the  Presbyterian  party  in 
Scotland.     He  was  either  busied  with  the  management  of  their 
affairs  at  home,  or  he  was  in  London  attending  to  them  there.    Of 
all  the  committees  of  the  Estates  he  was  a  member,  and,  in  par- 
ticular, of  that  one  by  whose  unfortunate  advice  Leslie  lost  the 
battle  of  Dunbar.     Had  Leslie  been  left  to  exercise  his  own  great 
military  talents,  it  is  more  than  probable  that,  by  the  strength  of 
his  position,  he  would  have  been  enabled  to  hold  Cromwell  in  check, 
at  least  for  a  time.     But  he  yielded  to  the  recommendations  or 
orders  of  the  civilians  who  were  with  him,  and  the  result  was  one 
of  the  most  cruel  disasters  which  ever  befell  Scotland.     Warriston 
and  his  colleagues  should  have  known  better  than  to  have  interfered 
with  strategic  arrangements,  of  which  they  could  know  nothing, 
"  ne  sutor  ultra  crepidam^     At  the  "  incoming  of  the  English,'*  as 
Scotstarvet  calls  it,  he  lost  his  offices,  and  for  several  years  lived 
"freed  of  trouble  of  state  or  country."     But,  being  sent  to  London 
on  public  business  in  1657,  Cromwell  induced  him  to  desert  the 
Royal  cause  and  accept  his  old  office  of  Clerk-Register.     Wodrow, 
who,  as  might  be  expected,  takes  a  very  favourable  view  of  War- 
riston's  character,  says  (i.  174)  that,  "in  the  meeting  at  Edinburgh 
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which  sent  him  up  to  London  on  business,  he  reasoned  against,  and 
to  his  utmost  opposed  his  being  sent  up.  With  great  ingenuity 
(ingenuousness)  he  acquainted  them  with  what  he  thought  was  his 
weak  side,  and  that  he  was  sensible  of  the  easiness  of  his  temper, 
and  that  he  could  not  resist  importunity,  and  begged  he  might  not 
be  sent  among  snares;  but,  after  all,  he  was  peremptorily  named." 
He  had  known  his  own  character  well ;  for  Cromwell,  seeing  in  him 
a  man  of  great  parts,  and  yet  of  a  facile  disposition,  soon  attached 
him  to  his  cause  by  the  kindnesses  he  showed  him.  For  not  only 
did  he  obtain  the  ofSce  of  Clerk-Register,  but  he  was  in  the  same 
year  (1657)  appointed  one  of  the  C^ommissioners  for  the  Admini- 
stration of  Justice  to  the  People  of  Scotland.  He  afterwards  sat  as 
a  peer  in  the  Protector^s  House  of  Lords,  and  completely  identified 
himself  with  the  Parliamentary  party.  YHien  Cromwell  died,  it  is 
said  Wanriston  solicited  his  son  Richard  to  confirm  him  in  the  office 
of  Clerk-Register ;  and  there  can  be  no  doubt  that,  after  Richard 
was  set  aside,  he  was  a  member,  and  even  President,  of  the  Com- 
mittee of  Sa&ty  set  up  by  Lambert  and  the  army.  It  cannot  be 
wondered  at  that,  on  the  restoration  of  Charles  U.,  one  who  had 
taken  so  decided  a  course  in  opposition  to  the  Royal  cause  as  War* 
riston  had  done,  should  have  been  excepted,  with  Argyle  and  others, 
from  the  Act  of  Lidemnity  which  was  then  passed.  Diligent  search 
was  made  for  him,  but  he  was  enabled  to  escape  to  the  Continent, 
where  for  some  time  his  place  of  concealment  remained  undiscovered. 
In  his  absence  he  was  tried  and  attainted,  and  a  large  reward 
ofibred  for  his  apprehension.  Wodrow  says  that,  when  Warriston 
^was  at  Hamburgh,  and  under  sickness.  Doctor  Bates,  one  of  King 
Charles'  physicians,  being,  as  was  said,  hired  either  to  kill  or  dis- 
tract him,  did  give  him  poison  in  his  physick,  and  took  from  him 
upwards  of  sixty  ounces  of  blood,  whereby  he  was  brought  to  the 
gates  of  death,  and  so  &r  lost  his  memory  that  he  could  not  re- 
member what  he  had  done  a  quarter  of  an  hour  before."  There 
can  be  no  doubt  that  Charles  was  both  a  bad  king  and  a  bad  man, 
but  we  can  scarcely  believe  that  he  resorted  to  so  mean  a  device,  as 
is  here  insinuated,  for  the  destruction  or  torment  of  one  of  his 
enemi^.  Be  that  as  it  may,  however,  Warriston*s  subsequent  con- 
duct is  so  unlike  himself,  that  there  would  seem  to  be  ground  for 
holding  that,  firom  some  cause  or  another,  his  mental  faculties  had 
suffered  during  his  residence  in  the  Low  Countries.  His  first  im- 
prudent step  was  venturing  within  the  dominions  of  the  French 
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Idngy  the  Bwam  ally,  and  indeed  patron,  of  Charles.  By  some 
means  his  being  at  Bonen  was  made  known  to  the  English  Goyem- 
ment,  who  immediately  demanded  his  extradition.  Many  of  the 
French  Council  were,  it  is  said,  opposed  to  his  surrender,  bat 
Louis  himself  determined  that  he  should  be  given  up.  Aec<Mrd* 
ingly,  he  was  sent  over  to  England,  and  put  in  the  Tower  in 
January  1663.  In  June  following  he  was  sent  down  to  Edin- 
burgh, where  he  was  brought  before  the  Parliament,  in  order 
that  die  sentence  of  death  and  attainder  should  be  again  pro- 
nounced upon  him.  ^^When  he  appeared  at  the  bar,**  writes 
Wodrow  (i.  173),  ^^  he  was  so  eyidendy  weakened  in  his  memoiy 
and  judgement  by  the  vile  methods  taken  with  him,  that  everybody 
lamented  the  vast  change  upon  him.  My  Lord  Warristoun  was 
once  in  a  case  to  have  reascmed  before  the  greatest  assemUy  in 
Europe,  yea,  to  have  presided  in  it ;  but  now  he  could  scarce  speak 
to  any  purpose  in  his  own  case.  The  Primate  and  bishops,  mow 
members  in  Parliament,  pleased  with  tins  vast  change  in  this  great 
man,  scandalously  and  basely  triumphed  over  him,  and  mocked  hiia 
in  the  open  House.  No  sober  man  could  reAise  him  a  great  deal  of 
compassion  in  such  circumstances,  and  it  seems  most  of  the  members 
of  Parliament  were  inclined  to  spare  his  life.  This  began  to  appear 
in  the  vote  upon  this  question.  Whether  the  time  of  his  execution 
should  be  just  now  fixed  or  delayed  T  When  the  rolls  were  caUed, 
at  first  a  great  number  of  members  were  for  a  delay ;  which  Lauder- 
dale observing,  and  knowing  he  needed  scarce  return  to  his  master 
if  Warristoun  were  spared,  contrary  to  all  order  and  form,  in  the 
middle  of  the  calling  the  rdils,  rose  up  and  had  a  very  threatening 
harangue  fi)r  hb  present  execution.  And  thus  upon  the  proceeding 
in  the  rolls  sentence  was  pronounced  against  him,  that  he  should  be 
hanged  at  the  cross  of  Edbburgh  the  22d  day  of  July ;  and  after  he 
was  hanged  dead,  that  his  head  should  be  severed  firom  his  body, 
and  put  up  upon  the  Nether  Bow  Port,  beside  his  dear  fiiend  Mr 
James  Guthrie's."  No  doubt  this  is  told  with  considerable  ommics, 
but  the  unconstitutional  interference  of  Lauderdale  with  the  voting 
of  the  Parliament  is  but  too  much  of  a  piece  with  his  proceedings 
at  this  time.  The  sentence  was  duly  carried  into  effect.  War- 
ristcm's  demeanour  at  his  execution  being,  according  to  the  accounts 
of  all  parties,  calm  and  courageous.  His  en«nies  would  have  it 
that  Im  behaviour  before  Parliament  was  feigned ;  and  that,  finding 
no  good  likely  to  result  firom  it,  he  resumed  his  ordinary  manner, 
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and  80  went  to  his  death.  Wodrow,  on  the  other  hand,  accounts 
fbr  the  diange  v«y  differently.  "  It  was  certainly,"  he  says,  "  a 
most  remarkable  appearance  of  Providence  on  behalf  of  this  good, 
and  once  great  man,  that  the  very  morning  before  his  execution, 
notwithstanding  for  some  time  formerly  he  had,  as  it  were,  lost  the 
exerciBe  of  those  extraordinazy  parts  and  talents  he  once  enjoyed, 
and  his  memory  for  some  time  was  almost  quite  gone,  yet,  like  the 
son  at  his  setting,  after  he  has  been  for  a  while  under  a  cloud,  he 
shone  most  brightly  and  surprisingly,  and  so,  in  some  measure,  the 
more  sweetly.**  Between  these  contending  explanations  of  War- 
riston's  change  of  behaviour,  we  leave  our  readers  to  judge ;  and 
their  judgment  on  this  point  will  probably  depend  almost  entirely 
on  the  opinion  they  may  hold  as  to  his  general  conduct  and  charac- 
ter. On  these,  two  very  different  opinions  were  held  in  his  own 
limes.  The  Boyalist  and  Prelatical  party  daiounced  him  in  no 
measured  terms, — ^he  was  a  malignant,  he  was  treacherous,  he  was 
ever  seeking  his  own  interests,  and  his  professed  piety  was  but  a 
cloak  to  cover  his  real  character.  Dean  Swift,  in  a  note  on  Bishop 
Bnmeif  s  History,  sums  up  in  one  short  sentence  the  view  which  this 
party  took,  when  he  says,  ^^  Warristoun  was  an  abominable  dog."* 
TVlth  the  Scottish  Presbyterians,  Burnet  says  not  untruly,  that  he  was 
^^  set  up  as  a  sort  of  an  idol  among  them,  and  on  him  they  did  depend 
more  than  on  any  other  man  then  alive.**  In  another  place  Burnet 
states  his  own  opinion  of  him  {History  of  his  own  Timesj  i.  28) :  ^^War- 
ristoun was  my  own  uncle ;  but  I  will  not  be  more  tender  in  giving 
his  character  fbr  all  that  nearness  in  blood.  He  was  a  man  of  great 
application,  could  seldom  sleep  above  three  hours  in  the  twenty-four : 
he  had  studied  the  law  carefully,  and  had  a  great  quickness  of  thought, 
with  an  extraordinary  memory.  He  went  into  very  high  notions 
of  lengthened  devotions,  in  which  he  continued  many  hours  a-day. 
He  would  ofl»n  pray  in  his  fiaunily  two  hours  at  a  time,  and  had 
an  onexhausted  copiousness  that  way.  He  had  no  regard  to  the 
raising  himself  or  his  &mily,  though  he  had  thirteen  children :  but 
Presbytery  was  to  him  more  than  all  the  world.    He  had  a  readi- 

*  The  Hune  opinion  of  him  dictated  the  lines  preserved  by  Sir  James  Bd- 
foor: — 

^*  Deevil  saell  ye  Deathe, 
And  burst  the  Ijke  a  tone, 
That  took  away  good  Ekpet  Graige, 
And  left  y*  knave  her  sone." 
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ness  and  vehemence  of  speaking  that  made  him  very  considerable 
in  public  assemblies ;  but  he  had  no  clear  nor  settled  judgment,  yet 
that  was  supplied  by  a  fruitful  invention,  so  that  he  was  at  all  times 
furnished  with  expedients.  And  though  he  was  a  very  honest  man 
in  his  private  dealings,  yet  he  could  make  stretches,  when  the  cause 
seemed  to  require  it."  Of  Warriston's  great  abilities  there  were  not 
two  opinions :  his  friends  speak  of  them  in  glowing  terms ;  his  enemies 
confess  them  grudgingly  in  words,  but  most  freely  by  their  hatred 
to  him,  and  endeavours  to  compass  his  ruin,  in  which  they  at  length 
succeeded.  One  of  his  sons  afterwards  became  Secretary  of  State 
for  Scotland  (Swifl  called  him  "an  arrant  Scotch  rogue"),  and  his 
other  children  prospered,  notwithstanding  that  he  left  behind  a 
very  small  provision  for  them,  "  though  for  many  years  he  had 
been  entrusted  with  the  whole  government  of  Scotland." 

Sir  Alexander  Gibson  of  Durie,  the  younger,  son  of  "  Auld 
Dune"  by  Margaret  Craig,  a  daughter  of  Sir  Thomas,  was  appointed 
one  of  the  clerks  of  Session  and  of  Parliament  in  1632.  He  was  a 
zealous  Presbyterian,  and  as  such  took  an  active  part  in  the  various 
protests  which  were  made  against  Charles  I.'s  attempts  to  impose 
the  Liturgy  on  the  people  of  Scotland.  In  1640  he  was  appointed 
Commissary  or  Commissioner-General  of  the  Forces  raised  to  resist 
the  King.  In  this  capacity  he  had  to  discharge  a  duty  thus  de- 
scribed by  Bishop  Guthry  in  his  Memoirs  (p.  73)  :  "  And  that  they 
might  have  wherewith  to  encourage  soldiers  of  fortune  at  their  going 
out,  the  Committee  (of  Estates)  formed  a  pretty  overture  for  raising 
money,  which  was,  that  all  who  had  silver  work  should  bring  in  the 
same  to  the  public  to  be  coined,  and  the  owners  to  receive  bonds 
from  noblemen  and  others  for  the  worth  thereof.  This  relished  ill 
at  first  with  the  rich  burghers ;  but  when  once  the  ministers  under- 
took the  management  hereof,  by  their  preaching  in  public  and  pri- 
vate trafficking  with  their  wives,  they  became  so  forward  in  obey- 
ing the  same,  as  made  the  Royalists  to  liken  it  to  the  Golden  Calf. 
Mr  Alexander  Gibson  of  Dury,  Junior,  being  made  Conunissioner- 
General,  received  all."  It  is  frightful  to  think  what  a  loss  this  or- 
dinance must  have  occasioned  to  subsequent  antiquaries!  One 
can't  help  a  lurking  suspicion,  too,  that  the  contributions  paid  toll 
to  the  Commissioner-General ;  for  in  the  following  year,  we  are  told 
by  Scotstarvet,  as  already  noticed,  that  he  gave  "  a  velvet  cassock, 
lined  with  fine  furrings,  and  a  thousand  pieces  therein,"  for  the  ofBce 
of  Clerk-Register.    In  1641  Gibson  was  knighted,  and  in  1646  he 
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was  made  an  Ordinaiy  Lord  of  Session.  Having  joined  the  ^^  en- 
gaftgement  for  relief  of  Charles  I.,"  he  was  deprived  of  his  offices 
in  1649^  and  was  never  restored  to  them,  although  he  was  twice 
sent  as  one  of  the  Scots  Commissioners  to  attend  the  Parliament 
in  London.  The  younger  Duriei  like  his  &ther,  was  an  eminent 
lawyer ;  and  had  he  devoted  more  of  his  attention  to  his  judicial 
fonctions  and  less  to  politics,  whether  of  Church  or  State,  he  would 
probably  have  left  a  greater  reputation  behind  him  than  he  has 
done. 

Sir  James  Lockhart  of  Lee,  the  father  of  the  celebrated  Sir 
William  Lockhart,  was  appointed  an  Ordinary  Lord  in  1646.  He 
espoused  the  side  of  Charles  I.  so  zealously,  that  he  fought  at  Pres- 
ton, and  actually  commanded  one  of  the  Eoyal  regiments  there 
engaged.  For  this  he  was  deprived  of  his  seat  on  the  bench,  and, 
with  the  Duke  of  Hamilton,  Lord  Lauderdale,  and  others,  ^^  dis- 
charged to  come  home  to  this  kingdom,  without  libertie  given  from 
the  Parliament."  He  was  allowed  to  return  in  1650,  and  was  ap- 
pointed one  of  the  Committee  of  Estates  for  superintending  the  levy 
then  being  made  for  an  invasion  of  England  under  Charles  H.  In 
the  following  year,  he  was,  with  several  other  members  of  the  Com- 
mittee— ^including  his  former  colleague  on  the  bench.  Sir  Adam 
Hepburn  of  Humbie — surprised  at  Aly  th,  in  Forfershire,  by  Colonel 
Aldriche  and  a  small  body  of  English  soldiers.  He  was  sent  as  a 
prisoner,  first  to  Broughty  Castle,  and  afterwards  to  the  Tower,  in 
which  latter  place  of  confinement  he  remained  for  several  years, 
nntil  released  on  the  intercession  of  his  son.  At  the  Restoration  he 
was  reappointed  to  his  seat  on  the  bench  ;  and  in  1671  he  was  made 
Lord  Justice-Clerk,  which  office  he  held  till  his  death  in  1674. 

George  Winram  of  Libberton  was  very  firequently  employed  on 
the  delicate  missions  undertaken  between  the  contending  parties 
at  the  time  of  the  Great  Eebellion.  The  first  of  these  which  he 
undertook  was  the  canying  to  London,  in  1639,  the  Supplication  or 
Petition  of  the  General  Assembly  which  in  the  preceding  year  had 
abolished  Episcopacy,  deposed  the  bishops,  and  declared  in  favour  of 
the  Covenant  of  1580.  It  was  no  very  light  task  to  lay  the  repre- 
sentations of  such  petitioners,  justifying  their  proceedings,  before 
such  a  king  as  Charles  I. ;  but  Winram  being  a  friend  of  the  Marquis 
of  Hamilton,  then  President  of  the  Scottish  CouncU,  and,  besides,  a 
man  of  a  bold  spirit,  undertook  and  executed  it  safely.    The  letter 

YOL.  V. — VO.  L.  nEBRUART  1861.  I 
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was  received  and  read  in  the  Council;   but,  as  Baillie   {Letters^ 
etcy  i.  188)  relates,  ^^  the  best  answer  that  it  got,  was  the  Scottish 
proverb,  ^  When  they  have  broken  my  head,  they  will   put  on 
my  coule.'     However,  the  gentleman  stayed  many  weeks  for  an 
answer,  but  received  none.     He  did  us  good  offices  there  ;  though 
his  letters,  which  were  to  be  sighted,  were  full  of  great  fears  and 
English  braggs,  yet  divers  of  his  more  secret  ones  show,  so  long  as 
he  remained  there,  the  true  state  of  the  Court,  which  was  not  very 
terrible.*'     Nothing  came  of  the  mission  eventually.    Winram  was 
one  of  the  Commissioners  for  the  shire  of  Edinburgh  in  the  Parlia- 
ments of  1643  and  1649,  and  a  member  of  the  various  Committees 
of  the  Estates  appointed  for  the  defence  of  the  country.     His  bold 
and  uncompromising  spirit  appears  from  a  passage  in  Balfour^s 
Annals  (iii.  305),  under  date  5th  Aug.  1645,  in  which  it  is  said: 
**  Mr  George  Winram  of  Libertone  accussed  the  Commissioner  of 
Aberdein,  Patrick  Lesley,  as  one  unvortey  to  sitt  in  Parliament, 
beinng,  as  he  averred,  a  malignant,  and  one  that  had  drunken 
Montrois'  health.     One  wich  accusatione  the  housse  did  appoynt  a 
committee  of  3  of  cache  estait,  to  tray  this  challenge,  and  they  bothe 
called  to  sitt  in  the  housse  till  matters  ver  trayed."     The  language 
we  would  ce;iainly  regard  now-a-days  as  unparliamentary ;  and,  in- 
deed, it  seems  to  have  been  so  treated  at  the  time,  for  the  resolution 
of  the  House  was  pretty  much  tantamount  to  a  consignment  of  the 
speaker  and  the  accused  to  the  charge  of  Serjeant-at-arms  till  matters 
were  adjusted  between  them.    Unfortunately,  Balfour  does  not  give 
the  sequel  of  the  incident.     In  February  1649  Winram  was  ap- 
pointed colonel  of  one  of  the  regiments  raised  by  the  Covenanters  in 
the  county  of  Edinburgh, — an  appointment  very  much  suited  to  his 
disposition.     He  subsequently  accompanied  the  Commissioners  sent 
to  treat  with  Charles  H.,  at  the  Hague,  in  Jersey,  and  at  Breda. 
In  June  1649  he  was  appointed  an  Ordinary  Lord  of  Session. 
And  so  mixing  up,  as  was  the  custom  of  the  times,  military,  diplo- 
matic, and  judicial  functions,  he  continued  to  play  a  prominent  part 
in  Scottish  aflFairs  till  September  1650,  when  the  battle  of  Dunbar 
was  fought,  at  which  he  was  present,  probably  both  as  colonel  of  a 
Covenanting  regiment,  and  as  a  member  of  the  Committee  of  Estates. 
But  whatever  was  the  capacity  in  which  he  was  there,  his  old  spirit 
led  him  into  the  thickest  of  the  fray,  where  he  received  such  severe 
wounds  that  he  died  within  eight  days  thereafter. 
John  Dickson  of  Hartrie  was  the  last  Ordinary  Lord  who  was 
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appointed  and  took  his  seat  before  the  Court  of  Session  i^as  over- 
tamed,  on  the  accession  of  Cromwell  to  power.  He  was  admitted 
advocate  9th  June  1649,  was  nominated  an  Ordinary  Lord  on  7th 
August,  and  took  his  seat  on  1st  November,  in  the  same  year.  He 
belonged  to  the  Presbyterian  party,  but  was  not  a  man  of  any  great 
note  among  them. 


PLEADING  AND  PROCEDURE. 
SECOND  ARTICLE. 

1.  The  next  point  which  we  wish  to  bring  under  the  notice  of  the 
profession,  relates  to  the  finality  of  interlocutors  in  the  Outer  House. 
The  existing  law  on  this  subject  is  contained  in  the  Acts  6  Geo.  lY., 
cap.  120,  sect.  18 ;  Act  of  Sed.,  24  Dec.  1838,  sect.  5 ;  13  &  14  Vict, 
cap.  36,  sect.  11,  and  20  &  21  Yict.,  cap.  56,  sect.  6.  By  these 
enactments,  certiun  periods  of  time  are  prescribed  within  which  re- 
claimiDg  notes  must  be  presented,  those  periods  being  eight  days 
for  summary  petitions,  ten  for  interlocutory  judgments,  fourteen  for 
Bill  Chamber  cases,  and  twenty-one  for  all  other  interlocutors  not 
falling  within  these  classes.  To  each  and  all  of  these  enactments  is 
attached  the  sanction,  that  unless  the  interlocutor  is  reclaimed  against 
within  the  time  specified,  it  shall  be  final.  The  principle  embodied 
in  these  enactments  is,  that  each  interlocutor  must  be  sepckrately 
reclaimed  against.  The  only  exception  to  the  principle  is  contained 
in  section  12  of  13  &  14  Vict.,  cap.  36,  which  provides  "  That  any 
interlocutor  pronounced  before  the  closing  of  the  record  may  be 
reclaimed  against  ....  without  the  leave  of  the  Lord  Ordinary, 
at  any  time  within  ten  days  from  the  date  of  signing  the  interlocutor 
closing  the  record." 

We  do  not  propose  to  restrain  the  exercise  of  the  right  of  review 
either  as  to  time  or  circumstance.  But  we  would  suggest  that  the 
right  might  be  enlarged  by  means  of  a  proviso,  that  when  any  inter- 
locutor is  brought  under  review  of  the  Inner  House,  it  should  be 
competent  also  to  reclaim  against  all  previous  interlocutors.  The 
right  of  bringing  previous  interlocutors  under  review  along  with  the 
interlocutor  which  was  the  immediate  cause  of  removing  the  action 
to  a  superior  tribunal,  exists  in  the  process  of  rechiming  from  the 
Sheriff-substitute  to  the  Sheriff,  and  is  recognised  by  the  16  &  17 
Vict.,  cap.  80,  sect.  19.  It  exists  in  advocating  a  cause  from  the 
Sheriff  to  the  Court  of  Session  at  common  law ;  and  the  Act  50 
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Geo.  ni.,  cap.  112,  sect.  36,  prohibiting  advocations  of  in terlocntory 
judgments,  does  not  hinder  the  Court  from  reviewing  such  inter- 
locutory judgments  after  the  case  has  come  up  upon  a  final  judg- 
.ment.  The  right  is  also  preserved  in  appealing  from  the  Court  of 
Session  to  the  House  of  Lords,  in  virtue  of  the  provisions  of  the 
Act  48  Geo.  III.,  cap.  151,  sect.  15,  which  declares  "  That  when  a 
judgment  or  decree  is  appealed  from,  it  shall  be  competent  to  either 
party  to  appeal  to  the  House  of  Lords  from  all  or  any  of  the  inter- 
locutors that  may  have  been  pronounced  in  the  cause ;  so  that  the 
whole,  as  far  as  it  is  neceissary,  may  be  brought  under  the  review  of 
the  House  of  Lords."  Thus  it  appears  that,  in  the  progress  of  an 
action  from  the  Court  of  the  Sheriff-substitute  to  the  Court  of  last 
resort,  the  interlocutor  of  a  Lord  Ordinary  is  the  only  judgment 
that  remains  final,  unless  brought  under  review  within  a  limited 
period  ;  and  among  these  various  Courts,  the  Divisions  of  the  Court 
of  Session  are  alone  interdicted  from  dealing  with  the  whole  merits 
of  the  cause  when  an  interiocutor  of  an  inferior  judge  is  brought 
under  review.  This  is  clearly  an  anomaly ;  and  the  effect  of  it  is,  that, 
in  all  important  cases,  the  suitor  must  reclaim  separately  against 
every  interlocutor  of  the  Lord  Ordinary  which  contains  a  finding. 

2.  The  next  question  is,  How  are  we  to  obviate  the  delay  that 
occurs  between  the  completion  of  the  record  and  the  trial  of  the 
cause  ?  We  refer  more  especially  to  jury  causes,  in  which,  according 
to  the  prevalent  practice,  no  less  than  four  opportunities  are  afforded 
to  the  defender  of  protracting  the  litigation,  and  of  postponing  or 
perhaps  avoiding  altogether  the  dreaded  ordeal  of  a  jury  trial.  We 
do  not  think  that  any  legislative  interference  is  necessary  for  the 
pm*pose  of  abridging  the  stages  at  which  discussions  on  relevancy 
may  take  place.  Lord  Kinloch  has  established  the  practice  in  bis 
court,  of  allowing  the  pursuer  to  lodge  issues  de  piano  whenever  a 
motion  is  made  to  that  effect,  reserving  to  the  parties  the  right  to 
raise  all  pertinent  questions  of  law  or  relevancy  in  the  adjustment 
roll.  It  is  now.  a  settled  point  in  the  practice  of  both  Divisions,  that 
when  a  case  comes  up  for  adjustment  of  issues,  an  interlocutor  may 
be  pronounced,  finding  that  there  is  no  issuable  matter  on  record, 
and  remitting  to  the  Lord  Ordinary  to  proceed  under  the  thirteenth 
section  of  the  Judicature  Act.  It  does  not  appear,  therefore,  that 
there  is  any  valid  objection  in  point  of  form  to  the  entire  abolition 
of  the  debate  on  relevancy  as  a  separate  stage  of  procedure  ante- 
cedent to  the  order  for  issues  ;  and  we  would  suggest  that  an  Act 
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of  Sederont  might  be  passed  prohibiting  such  separate  debates,  and 
grving  to  the  pursuer  the  absolute  right  of  lodging  an  issue  imme* 
diately  after  the  record  is  closed.  If  the  Lord  Ordinary  or  the 
Conrt  came  afterwards  to  be  of  opinion  that  there  was  no  issuable 
matter  in  the  record,  the  case  would  then  be  ripe  for  judgment. 
The  slight  delay  occasioned  by  the  attempted  adjustment  of  issues 
would  not  be  likely  to  pr^udice  in  auy  way  the  interests  of  the  de« 
fender ;  while  the  pursuer,  who,  in  the  generality  of  cases,  is  inte- 
rested in  pressing  the  case,  would,  if  successftil  on  the  adjustment, 

be  enabled  to  lay  his  case  before  a  jury  with  as  much  expedition  as 

was  anuistent  with  justice. 

3.  In  making  these  suggestions,  we  assume  of  course  that  the 
system  of  trial  upon  issues  is  to  be  continued  ;  but,  as  we  explained 
in  a  farmer  article,  we  think  the  time  has  come  when  issues  may  be 
abolished  altogether.  By  shortening  and  simplifying  the  pleadings 
in  the  manner  we  suggested,  it  woald  be  quite  practicable,  as  it 
woold  be  infinitely  more  convenient,  to  go  to  trial  upon  the  record 
itself,  in  conformity  with  the  practice  of  the  English  Courts  of 
Law  and  of  our  own  criminal  courts.  Even  if  records  are  to 
be  continued  as  at  present,  the  practice  of  making  the  party  say 
everything  twice  over,  first  in  his  own  statement,  and  then  in 
answer  to  that  of  his  opponent,  must  be  admitted  to  be  somewhat 
firivolons  and  perplexing.  A  preferable  mode,  as  we  conceive,  would 
be  to  have  a  short  articulate  statement  by  each  party,  embracing 
both  the  law  and  the  facts  of  his  case,  and  referring,  if  necessary, 
to  the  opposite  statement,  but  without  separate  answers  to  that 
statement.  The  revisal  should  be  by  a  supplemental  paper,  the 
articles  being  numbered  consecutively  with  those  of  the  original 
paper ;  and  the  party  should  on  no  accoant  be  allowed  to  delete  or 
alter  a  single  word  of  the  statement  he  has  put  upon  record,  without 
the  leave  of  the  Court  asked  and  obtained. 

4.  There  is  still  another  fruitfal  source  of  delay  in  the  discussion 
of  cases  before  the  Lords  Ordinary.  We  refer  to  the  difficulty  in 
securing  the  services,  we  should  rather  say  the  attendance,  of  leading 
counsel  at  these  discussions.  Not  unfirequently  it  happens  that  a 
debate  will  appear  for  six  consecutive  weeks  in  the  weekly  debate- 
roll,  occasionally  for  a  longer  period ;  the  reason  being  merely  this, 
that  there  are  always  six  courts  sitting  in  Parliament  Square ;  and, 
consequendy,  that  the  chances  are  fiive  to  one  against  the  services  of 
any  gentleman  in  ftiU  practice  being  available  when  required.    It 
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is  worthy  of  notice  that  there  are  just  the  same  number  of  courts 
at  Lincoln's  Inn :  two  Courts  of  Beview ;  four  courts  of  first  in- 
stance. The  leading  members  of  the  Chancery  Bar  have,  by  a 
voluntary  arrangement,  agreed  to  confine  their  practice  to  one  Court 
of  original  jurisdiction  in  addition  to  that  of  the  two  Courts  of 
BevieWy  leaving  it  open  to  their  less  able  or  less  fortunate  brethren 
to  practise  in  any  of  the  Courts.  We  believe  the  opinion  is  very 
generally  entertained  amongst  the  junior  bar  here,  and  is  gaining 
ground  in  other  quarters,  that  a  similar  arrangement  ought  to  be 
entered  into  with  reference  to  Outer  House  practice.  The  adoption 
or  rejection  of  such  a  proposal  must,  as  a  matter  of  course,  rest  with 
leading  counsel  themselves.  Yet,  as  public  journalists,  we  are  en- 
titled to  remark  on  the  comparative  liberality  displayed  by  the  Chan- 
cery Bar  in  this  matter ;  and  no  professional  consideration  ought  to 
prevent  us  from  expressing  an  opinion  on  the  subject,  if  we  believe 
that  the  business  of  the  Court  would  really  be  facilitated  by  mem- 
bers in  leading  practice  confining  themselves  to  a  single  Outer 
House  Bar. 

The  only  other  change  that  has  suggested  itself  to  our  minds  in 
addition  to  those  already  noticed,  is,  that  the  Lords  Ordinary  should 
deliver  judgment  viva  vocej  and  that  their  decisions  should  be  re- 
ported. This  change  would  enhance  the  importance  of  an  Outer 
House  judgment  in  public  opinion,  and  would  in  the  same  propor- 
tion tend  to  diminish  the  frequency  of  reclaiming  notes.  The 
constant  presence  of  neutral  parties  in  Court  would  also  operate  as 
a  check  upon  the  manifestation  of  that  asperity  of  temper  which 
has  occasionally  marred  the  usefulness  of  one  or  two  of  the  Outer 
House  judges. 
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It  will  readily  be  supposed  that  we,  who  have  written  so  much  and 
so  urgently  in  support  of  a  redistribution  of  the  working  power  of 
the  Court  of  Session,  are  in  no  humour  to  criticise  any  proposal 
calculated  to  bring  about  so  desurable  a  result.  The  question  has 
fairly  taken  hold  of  the  public  mind.  To  have  gained  the  ear  of  the 
public,  is  virtual  success ;  for  we  are  satisfied  that  the  more  the  public 
look  into  the  forms  of  our  Courts,  the  more  will  the  conviction  be 
deepened  and  confirmed,  that  there  is  at  present  an  unparalleled 
waste  of  judicial  strength  and  talent  in  consequence  of  the  dilatory 
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and  uncerUdn  nature  of  their  procedure.  We  have  taken  occasion 
elsewhere  to  throw  out  some  suggestions  for  improvements  in  pro- 
cedure, assuming  that  the  constitution  of  the  Court  is  to  remain 
sabstantially  the  same  as  it  is  at  present.  But  it  is  beyond  question, 
that  bj  a  large  and  most  influential  section  of  the  profession  such 
changes  as  we  have  shadowed  out  are  regarded  as  inadequate  to  the 
emergency ;  and  an  opinion  is  gaining  ground,  that  some  radical 
change  in  the  constitution  of  the  Court  is  necessary  in  order  to 
place  it  in  a  position  in  which  it  may  keep  pace  with  the  require* 
ments  of  the  public. 

It  is  no  secret  that  a  plan  has  been  proposed,  and  favourably  re- 
ceived by  persons  of  influence  and  high  standing  in  the  profession, 
which  aims  at  nothing  less  than  the  entire  abolition  of  the  Outer 
House,  and  the  establishment  of  a  Third  Division  upon  its  ruins ; 
leaving  a  thirteenth  solitary  judge  with  ample  but  conveniently  un- 
defined powers,  and  who  is  to  be  suffered  to  remain,  seemingly,  for 
no  better  reason  than  because  he  is  in  esse,  and  it  would  be  some- 
thing like  culpable  homicide  to  put  an  end  to  his  existence.  It  is 
quite  clear,  however,  if  there  are  to  be  three  Divisions  of  four  judges 
each,  that  the  thirteenth  judge  will  hold  office  by  a  very  precarious 
tenure.  Among  them,  but  not  of  them,  he  will  never  take  rank  in 
public  estimation  with  his  more  £avom*ed  colleagues.  He  will 
always  be  having  either  too  much  or  too  Uttle  to  do.  To  employ 
him  simply  in  preparing  records  and  hearing  motions,  is  to  sink  the 
office  to  the  level  of  a  clerkship.  To  continue  the  office  with  the 
present  duties  attached  to  it,  would  be  to  make  one  man  do  the  work 
of  five;  and,  in  either  event,  would  in  all  probability  lead  to  the  re- 
signation of  the  gentleman  who  was  placed  in  such  an  unsatisfactory 
and  anomalous  position.  Even  supposing  that  the  thirteenth  judge 
should  make  it  a  point  of  duty  to  remain  at  his  post,  there  is  another 
contingency  that  our  amateur  legblators  would  do  well  to  keep  in 
view.  It  is  recorded  of  a  celebrated  surgical  professor,  that  being 
called  in  to  operate  upon  a  patient  who  had  four  fingers  diseased,  he 
without  ceremony  made  a  clean  sweep  of  the  whole  five.  An  in- 
quisitive pupil,  imagining  that  he  saw  in  this  proceeding  the  solution 
of  some  occult  physiological  problem,  ventured  to  ask  the  professor 
his  reason  for  what  seemed  to  be  a  surplus  expenditure  of  surgical 
talent.  The  explanation  was,  that  the  surviving  finger  looked  so 
absurd  standing  by  itself,  that  the  operator  could  not  resist  the 
temptation  of  taking  it  away.    Is  it  Ukely  that  Parliament  or  the 
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Treasury  will  be  more  logical,  when  they  come  to  square  accounts 
with  OS  for  the  establishment  of  our  new  Third  Division  ? 

We  are  by  no  means  satisfied  that  there  is  any  real  necessity  fi>r 
a  Third  Division,  having  co-ordinate  jurisdiction  with  the  existing 
Divisions*  Yet,  if  we  must  have  an  additional  court  of  review,  why, 
in  the  name  of  reason,  should  we  also  be  required  to  make  a  holo* 
caust  of  our  five  courts  of  original  jurisdiction  ?  Prima  facie,  the 
substitution  of  three  courts  for  ecfien  is  not  a  very  promising  con- 
trivance for  overtaking  the  existing  arrears,  or  for  providing  addi* 
tional  employ nient  to  the  profession.  Still  less  likely  is  it  to  conduce 
to  such  results  when  coupled  with  the  extravagant  scheme  of  a  peri- 
odical suspension  of  the  sittings  of  two  of  those  courts,  for  the  purpose 
of  enabling  them  to  review  the  decisions  of  the  third. 

It  has  occurred  to  many,  that  if  there  were  three  Divisions,  with 
three  judges  in  each,  and  the  remaining  four  judges  sitting  as  Lords 
Ordinary  in  the  Outer  House,  we  should  have  in  this  way  an  ade- 
quate and  sufficient  judicial  establishment  for  the  transaction  of  the 
business  of  the  countiy.  We  are  aware  that  theoretical  objections 
may  be  taken  to  a  court  of  three.  But  in  practice  the  system  does 
not  work  badly.  The  regular  business  of  the  Court  of  Justiciary 
is  discharged  in  a  very  efficient  and  satisfactory  manner  by  a  quorum 
of  three.  Further,  we  may  say  that  when  the  public  happens  to 
be  deprived,  for  a  time,  of  the  services  of  one  of  the  judges  of  the 
existing  Divisions  of  the  Court,  the  decisions  of  these  tribunals  are 
not  the  less  satisfactory,  or  the  less  esteemed,  because  they  are  pro- 
nounced by  a  court  of  three  judges.  An  odd  number  ought  to  be 
better  than  an  even,  because  a  decision  may  in  every  case  be  pro- 
nounced by  the  verdict  of  a  majority ;  and  of  all  possible  numbers 
fJitee  is  the  only  one  that  affords  the  certainty,  in  every  case,  of  such 
a  majority  as  two  to  one.  But,  apart  from  any  predilection  for 
this  number,  it  is  sufficient  for  our  purpose  to  say  that  the  arrange* 
ment  contemplated  is  the  only  mode  of  constituting  a  Third  Division, 
compatible  with  the  maintenance  of  the  Outer  House  jurisdiction, — 
a  portion  of  our  judicial  system  which  certainly  ought  not  to  be 
hastily  discarded,  and  which  we  believe  to  be  of  not  less  utility  and 
importance  to  the  public  than  the  Liner  House  courts  themselves. 

Let  us  premise  that  we  do  not  require  to  enter  on  the  question, 
whether  the  Lords  Ordinary  ought  to  be  permanent  or  attached  to 
the  Divisions.  We  are  very  much  impressed  with  the  force  of  Mr 
Cleghom's  argument  against  the  system  of  permanent  Lords  Ordi* 
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naiy^  which  appeared  in  our  impression  of  last  September*    But  we 

sfaonld  be  quite  satisfied  with  any  system  which  ensured  the  regular 

attendance  of  one  judge  to  each  Division  in  the  Outer  House, 

whether  under  some  modification  of  the  existing  arrangements,  or 

by  an  arrangement  which  should  oblige  one  of  the  puisne  judges 

from  each  of  the  three  Divisions  to  undertake  Outer  House  duties 

in  rotation.    We  are  even  prepared  for  a  considerable  restriction  in 

regard  to  the  duties  to  be  imposed  upon  these  judges.    In  the  first 

place,  we  would  relieve  them  fix>m  all  trouble  and  responsibility 

connected  with  the  making  up  of  records.    If  parties  are  not  able 

to  shape  their  own  averments  without  assistance  firom  the  Court,  it 

would  be  just  as  well  to  dispense  with  the  aid  of  counsel  altogether. 

But  the  truth  is,  that  the  Court  gives  no  real  assistance.     As  far  as 

records  are  concerned,  the  Motion  Boll  in  the  Outer  House  might 

be  abolished  with  safety,  and  even  with  advantage.    The  same  may 

be  said  with  respect  to  diligences.    Discussions  on  relevancy,  prior 

to  ordering  issues,  are  admitted  on  all  hands  to  be  a  needless  tax  on 

the  judge's  time.   Issues  themselves  are  of  questionable  utility.    The 

business  of  the  judge  should  commence  with  the  hearing  of  the  cause. 

Fortunately  ibr  Scotch  jurisprudence,  we  are  not  hampered  with 
the  division  of  justice  into  Law  and  Equity.  It  is  possible,  how- 
ever, to  make  a  classification  of  actions  in  the  Court  of  Session,  not 
accurately,  but  substantially  and  for  forensic  purposes,  equivalent  to 
the  English  legal  and  equitable  jurisdictions.  A  first  approximation 
to  such  a  classification  may  be  obtained  by  dividing  actions  into 
(1)  Jury  Cases ;  (2)  Cases  argued  and  decided  in  the  Debate  Boll. 
A  better  classification— one  more  scientific,  at  least — might  easily 
be  firanied ;  but,  in  considering  the  matter  of  procedure,  this  is  per* 
haps  the  best. 

In  the  first  class  of  cases,  the  object  should  be  to  dispense  as  much 
as  possible  with  judicial  intervention  until  the  case  is  ready  for  trial. 
The  trial  would  then  proceed  before  the  Outer  House  judge,  and 
exceptions  would  be  taken  to  his  ruling  (or  to  his  judgment,  if  the 
trial  were  without  a  jury) ;  or,  a  new  trial  might  be  moved  for  in  the 
Division,  as  accords  with  the  present  practice.  But,  if  possible,  the 
defender  should  at  all  hazards  be  prevented  fix>m  interposing  between 
the  pursuer  and  the  jury.  With  this  object,  the  most  ample  powers 
might  be  conferred  upon  the  judge  of  allowing  amendments.  In* 
stead  of  an  argument  on  the  relevancy,  the  defender  might  be  re* 
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quired  to  state  shortly  his  objection  to  the  summons ;  and  the  pursuer 
should  then  have  the  option  of  amending  his  pleading  on  the  points 
referred  to  by  the  other  side. 

In  the  second  class  of  cases,  there  is  no  necessity  for  a  trial  on  the 
facts, — the  facts  being,  as  we  suppose,  agreed  upon  by  both  sides. 
This  dasa  includes  almost  all  cases  upon  the  construction  of  written 
instruments.  But  it  is  not  to  be  assumed  that  we  can  therefore  dis- 
pense with  a  trial  on  the  law.  We  are  too  apt  to  forget  that  a  jury 
trial  is  a  method  of  raising  before  a  single  judge  the  whole  law  of 
the  case,  as  well  as  the  facts ;  and  it  can  easily  be  shown,  that  if 
jury  trial  is  to  be  retained  at  all,  it  will  be  impossible  to  deprive  the 
parties  of  their  right  to  an  Outer  House  debate  in  cases  where  there 
is  no  trial.  Suppose  the  attempt  were  made ;  what  then  ?  The 
parties  would  be  advised  in  every  case  to  deny  the  statements  of  the 
opposite  party,  and  to  go  through  the  form  of  a  trial  merely  for  the 
sake  of  preserving  their  right  to  a  rehearing.  The  trial  could,  of 
course,  take  place  before  the  Lord  Ordinary  without  a  jury ;  no  evi- 
dence would  be  led ;  but  the  counsel  on  each  side  w;ould  address  the 
Ordinary  on  the  legal  import  of  the  document  which  had  been  pro 
forma  put  in.  In  due  course  the  presiding  judge  would  embody  his 
findings  in  an  interlocutor,  against  which  the  usual  appeal  would  lie 
on  points  of  law  to  the  Inner  Hopse. 

Perhaps  it  would  be  an  improvement  on  existing  procedure  to 
force  all  Outer  House  debates  into  the  shape  of  a  trid.  By  com- 
pelling the  parties  to  "  put  in"  the  documents  which  they  really 
mean  to  found  upon,  and  by  providing  for  a  final  and  irrevocable 
decision  (either  by  a  judge  or  a  jury)  on  the  facts  of  the  case,  the 
case,  when  it  came  up  for  review,  would  be  very  considerably  nar^ 
rowed.  The  questions  in  law  remaining  for  decision  would  be 
simply  those  on  which  the  bill  of  exceptions  was  taken.  But  this 
is  beside  the  point  we  have  undertaken  to  prove,  which  was,  that 
we  cannot  by  any  ingenious  feat  of  amateur  law-making  get  quit  of 
the  necessity  for  hearing  by  a  single  judge.  Abolish  debates,  and 
the  client  will  resort  to  the  machinery  of  a  trial ;  the  result  being 
practically  the  same,  the  time  consumed  being  certainly  not  less, 
but  probably  greater.  If  every  case  has  to  be  tried  in  the  first 
place  by  a  single  judge,  that  judge  must  necessarily  be  absent  fix)m 
his  Division ;  and  we  cannot  help  thinking  that  it  would  be  better 
to  look  this  contingency  fairly  in  the  face,  and  at  once  to  make  each 
of  the  three  Divisions  a  court  of  three,  rather  than  cripple  the  power 
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of  the  jndges  for  working  single-handed,  for  the  sake  of  attaining  an 
ideal  perfection  in  the  constitution  of  the  Inner  House. 
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It  i»  generftlljr  believed  that  this  important  sabject  is  under  the  con- 
sideratioii  of  Gh>vernment,  with  a  view  to  certain  reforms  which  have 
for  a  long  period  been  inquired.  The  simplification  of  tides  to  land 
necessarily  requires  a  simpler  and  cheaper  system  of  registration. 
By  the  death  of  the  Earl  of  Dalhousie,  also,  the  authorities  have  it 
in  tiieir  pow^  to  teview  the  whole  Arrangements  of  the  department 
which  was  nominally  under  his  control ;  and  by  the  appointment  of 
a  successor  not  intended  for  ornament  but  use,  to  give  an  efficient 
woiidng  head,  where  clearness  of  method  is  so  urgently  required. 
One  of  the  contemplated  changes,  and  probably  the  most  imp(»tant, 
is  to  make  deeds  relating  to  land  not  held  burgage  to  be  registrable 
only  at  Edinburgh.  We  scarcely  need  to  remind  our  professional 
readers  that  at  present  the  Particular  Register  of  Sasines  is  kept  at 
the  county  towns,  or  at  all  events  in  the  localities  where  the  lands 
Ke^  and  that  the  volumes  are  only  periodically  returned  to  the 
Genera]  Register  House  for  prieservation.  Whatever  little  advan- 
tage may  result  from  the  localization  of  the  Registers,  it  is  certain 
that  it  leads  to  many  serious  disadvantages.  Not  to  mention  incor- 
rectness on  the  part  of  the  local  Registrars, — for  where  you  have  an 
office  held  in  common  with  other  appointments,  or  held  by  one 
engaged  in  professional  practice,  it  is  vain  to  expect  that  absolute 
correctness  which  is  indispensable, — the  General  Register  at  Edin- 
burgh is  so  largely  taken  advantage  of,  that  in  point  of  fact  it  is  the 
Register  for  all  Scotland,  and  the  Particular  Registers  are  mere  sup- 
plements, which  occasion  infinitely  greater  trouble  to  the  searcher. 
Public  opinion  has  very  emphatically  declared  in  fevour  of  a  Re- 
gister not  in  the  locality,  as  absolutely  essential  for  recording  private 
deeds  which  parties  do  not  choose  shall  run  the  risk  of  becom- 
ing the  topic  of  local  gossip,  independently  of  the  necessity  for  a 
General  Register  when  lands  lie  in  difierent  counties ;  and  when 
you  have  a  General  Register  once  established,  as  so  much  of  the 
whole  conveyancing  business  of  Scotland  is  carried  on  in  Edinburgh, 
it  is  clear  that  the  General  Register  will  be  very  largely  taken  ad- 
vantage of.  This  saves  any  argument  as  to  whether  the  local 
Registers  should  not  be  maintained  in  greater  efficiency,  as  the 
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only  change  requisite,  if  it  has  once  been  decided  that  some  im- 
portant alteration  must  be  effected.  We  shall  probably  hear  a 
good  deal  of  the  danger  of  centralization  in  connection  with  anj 
scheme  for  making  one  plan  of  registration  for  all  Scotland.  But 
although  centralization  is  bad  when  it  is  designed  for  the  purpose  of 
removing  rates  levied  from  the  public  beyond  popular  contnJ,  and 
bad  when  used  for  the  purpose  of  gathering  up  patronage  into  one 
focus,  it  is  good  if  by  centralizing  you  can  simplify,  and  consequently 
cheapen,  such  a  system  as  the  registration  of  our  land  rights.  Nay 
more ;  centralization  in  this  case  would  not  only  cheapen  registration 
as  regards  the  parties  to  particular  deeds, — ^it  would  be  a  saving  to 
the  country  at  large,  as  we  should  have  only  one  establishment  to 
maintain,  instead  of  one  large  establishment  with  upwards  of  twenty 
small  supplements, — that  being  the  number  of  the  local  Registers. 

Li  judgmg  of  any  proposed  changes,  it  ought  always  to  be  remem- 
bered that  these  Registers  are  not  used  merely  for  the  preservaticm  of 
the  deeds,  but  for  the  purpose  of  exhibiting  the  state  of  the  title  to  the 
landed  property  of  the  kingdom.  The  books,  therefore,  are  not,  so 
soon  as  concluded,  placed  aside  to  gather  the  dust  of  centaries  upon 
them,  and  become  national  muniments,  worthless  for  practical  good. 
On  the  contrary,  they  are  made  to  be  searched ;  and  so  important  is 
the  process  of  searching,  that  there  are  regular  Government  officials 
(with  reasonably  good  salaries)  appointed  for  the  purpose.  These 
officials  do  not  usurp  the  whole  privilege  of  blowing  the  dust  from 
the  volumes,  and  running  the  finger  down  the  dreary  pages,  as  any 
one  may  get  access  to  the  records  on  payment  of  the  "  dues  of  books," 
which,  we  may  mention  in  passing,  are  grossly  extortionate.  The 
whole  problem  is.  How  td  get  a  system  of  records  which  may  be  easily 
searched  ?  For,  the  more  difficult  this  process,  the  heavier  must  be 
the  expense  of  transmissions  of  property,  if  these  transmissions  are 
to  be  accomplished  under  the  guarantee  of  a  clear  title.  The  ex- 
pense at  present  is  greatly  disproportioned  to  the  fees  of  conveyance, 
and  even  to  the  price  of  small  properties,  and  calls  very  loudly  for 
reform.  We  are  not  insensible  to  the  great  efforts  which  have  been 
used  for  the  last  fifteen  or  twenty  years  with  the  view  of  making  the 
Registers  more  practically  available,  and  especially  to  that  admirable 
arrangement,  begun  when  Mr  Thomas  Thomson  was  Deputy  Clerk 
Register,  of  printing  an  abridgment  of  the  Register,  which,  while  it 
contained  enough  to  show  the  nature  of  eveiy  deed,  left  out  words 
of  style  and  the  mere  formal  parts  of  the  writ.     From  Professor 
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Bell's  Teiy  ladd  and  admirable  paper  on  this  subject,  which  was 
read  to  the  Social  Science  Association,  we  learn  that  the  abridg- 
ment has  been  completed  firom  1781  to  1850,  and  considerable  pro- 
gress made  in  the  portion  for  the  next  five  years,  so  as  to  bring  it 
up  to  1855.    But  a  forty  years'  search  even  of  an  abridgment  of 
the  Begisters  of  Sasines  is  a  most  appalling  duty,  leaving  out  of 
view  for  the  present  the  pleasant  digressions  which  must  also  be 
made  into  the  Begisters  of  Inhibitions  (General  and  Particular)  and 
of  Adjudications.    Accordingly,  indexes  have  been  so  far  constructed 
to  accompany  the  abridgments,  which  lessen  in  a  most  material 
degree  the  labour  of  searching.    Immediate  steps  ought  to  be 
adopted  to  have  these  abridgments  and  indexes  brought  down  to 
the  latest  possible  date.    It  is  possible  that  the  abridgments,  under 
the  altered  forms  of  deeds  now  in  use,  may  come  ultimately  to  be 
of  less  consequence,  if  the  short  form  of  minuting  deeds  when  they 
are  given  in  to  the  Register  were  somewhat  improved,  and  if  proper 
indexes  were  carried  on  concurrently  with  the  minutes.    At  present 
there  are  four  distinct  stages  through  which  deeds  recorded  in  the 
General  or  Particular  Begister  of  Sasines  pass.    First,  the  deed  is 
transcribed  verbatim  into  the  current  volume  of  the  Becords; 
secondly,  there  is  the  abridgment  which  is  made  by  the  officials  in 
the  Becord  Office,  toiling  slowly  and  painfully,  many  years  behind ; 
thirdly,  the  volumes  of  '^  Minutes"  made  up  by  the  Becord  Clerks, 
for  the  purpose  of  having  a  register  which  shall  show  what  deeds 
have  been  given  in  to  the  Becord  up  to  the  day  on  which  a  search 
may  be  made,  although  all  the  deeds  may  not  themselves  be  trans- 
cribed^  but  merely  awaiting  their  rotation,  and  also  for  the  purpose  of 
regulating  the  priority  of  the  registration  of  deeds  given  in  the  same 
day ;  and  then,  fourthly,  there  are  the  indexes,  likewise  far  behind, 
and,  in  consequence,  having  little  practical  value.    This  will  be 
seen  at  a  glance  to  be  a  very  cumbrous  system,  and  one  not  well 
adapted  for  the  purpose  which  ought  mainly  to  be  kept  in  view  in  a 
system  of  registration,  viz.,  that  the  Becords  shall  be  easily  searched. 
Too  little  attention  has  been  devoted  to  this  most  essential  requisite ; 
and  at  the  time  even  when  Mr  Thomson,  convinced  that  something 
required  to  be  done,  started  the  system  of  abridging  and  indexing,  no 
arrangements  were  made  for  carrying  on  the  index  simultaneously 
with  the  volumes  as  they  were  completed.     Had  a  proper  system 
then  been  established,  all  that  would  have  been  necessary  now  would 
have  been  to  complete  the  index  for  a  few  years  from  1830  (down 
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to  which  date  the  index  of  lands  has  been  completed)  to  the  period 
when  the  changes  were  introduced.  As  it  is,  that  index  of  the 
names  of  lands  is  thirty  years  behind,  and  that  of  the  names  of  per- 
sons (which  is  less  important  in  a  search  of  incumbrances)  is  ten 
years  behind. 

A  proper  system  of  indexing  could  only  be  carried  out  if  all  the 
Begisters  w^re  to  be  under  one  management  in  Edinburgh.    The 
most  perfect  accuracy  is  indispensable ;  and  that  could  scarcely  be  ex- 
pected, or  at  least  insured,  if  the  present  arrangements  are  to  be  con- 
tinued, as  so  many  different  hands  would  be  employed  on  the  com- 
pilation of  the  indexes  for  the  vokunes  of  the  Particular  Register, 
that  the  work,  to  be  of  practical  value,  would  require  to  be  tested, 
entry  by  entry,  after  the  volumes  were  transmitted  to  the  General 
•Register  House.    The  labour  of  this  comparison  would  be  almost 
as  great  as  making  a  new  index ;  and  so  many  volumes  coming  in 
periodically,  added  to  the  daily  entries  required  for  the  General 
Register,  woidd  cause  the  work  to  be  permanently  in  arrear.     It  is 
plain,  moreover,  that  an  index  which  did  not  incorporate  the  entries  in 
both  sets  of  Registers  would  be  anything  but  satisfactory,  as  to  have 
separate  indexes  for  the  Particular  and  General  Register  would  be 
not  an  improvement,  but  a  perpetuation  of  a  bad  Sjrstem.     It  need 
scarcely  be  urged,  that  the  main  reason  for  promoting  facilities  for 
searching  the  Records  is  not  for  the  convenience  either  of  the  official 
persons,  or  professional  men  whose  duty  it  may  be  to  encounter  the 
labour.    It  is  impossible  to  cheapen  searches  if  the  work  cannot 
be  made  less  burdensome.    Any  deductions  which  it  may  be  in  the 
power  of  Government  to  make,  by  exacting  smaller  fees  for  inspection 
of  books,  would  amount  to  veiy  little  in  the  end,  compared  with  the 
whole  expense  of  searching  as  at  present.    The  severe  drudgery 
which  must  be  endured,  in  order  to  make  a  thorough  and  satisfactory 
investigation  into  the  state  of  the  title  to  any  particular  piece  of 
land,  compels  professional  men  to  charge  a  high  remuneration; 
and  the  scale  of  fees  for  the  official  searchers  is  constructed  upon  the 
same  model.     Until  something  be  done  permanently  to  reduce  the 
charges  on  this  branch  of  conveyancing,  the  reforms  in  that  depart- 
ment of  the  law  which  the  Titles  to  Land  Bill  and  similar  measures 
have  introduced,  will  not  have  their  full  effect.    The  public  have  a 
tendency  to  measure  the  benefit  of  reforms  by  the  amount  of  saving ; 
and  so  long  as  an  owner  of  a  small  house  is  burdened  with  a 
heavy  expense  for  a  search  of  incumbrances,  he  will  pay  little  heed 
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to  the  representations  of  his  law  agent  that  conveyances  have  been 
shoitened  and  instraments  of  sasine  abolished.  We  believe  the 
anthoirities  at  present  are  inclined  to  deal  wisely  with  snch  qnes* 
tions;  and,  in  oar  opinion,  the  profession  ought  to  strengthen  the 
hands  of  the  Lord  Advocate,  if  he  shall  bring  forward  a  measure  to 
xefona  the  Registers.  Any  plan  he  may  propose  will  meet  with 
serioiis  opposition^  as  he  cannot  touch  the  subject  without  at  the 
same  time  touching  the  pockets  of  the  provincial  Registrars  and 
the  prospects  of  expectant  holders  of  office,  and  they  can  bring 
no  small  amount  of  pressure  to  bear  upon  the  local  member  of  Par- 
liament. It  would  be  very  easy,  should  the  scheme  embrace  that 
fir  which  we  have  been  contending — viz.,  to  concentrate  all  the 
registration  work. of  the  country  (with  the  exception  of  deeds  re- 
lating to  burgafi^)  in  Edinburgh — to  raise  a  plausible  cry  against 
centralization,  which  may  have  some  weight  with  those  who  do  not 
comprehend  the  system ;  but,  on  the  whole,  recent  law  reforms  have, 
been  so  well  received,  that  we  may  confidently  anticipate  for  any 
well-matnred  measure  a  favourable  reception. 
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SECOND   DIVISION. 
Jaffe  BroOiers  v.  Ritchie* 
Sale — Aciio^  quanti  minoris — Mercantile  Amendment  Act 
The  law  of  Scotland  has,  on  principles  of  policy,  rejected  the 
Roman  actio  quanti  minoris.    The  purchaser  must  reject  the  goods 
sold  as  defective,  or  disconform  to  contract^  if  he  intends  to  refuse 
the  price  or  claim  damages ;  and  if  he  retain  them,  although  defec- 
tive, he  has  no  right  to  claim  '^  lU  restitttatur  ea  pretio  quanti  mino- 
ris valet  reeP    That  this  rule  holds  good  with  reference  to  the 
seller  as  well  as  the  purchaser,  is  illustrated  by  the  case  of  Jafie. 

The  pursuers  bought  firom  the  defender  4120  spindles  of  three 
pcvnnd  flax  yams.  After  delivery,  the  yams  having  been  sent  to 
the  bleaching-miU,  it  was  discovered  in  the  process  of  bleaching 
that  305  of  the  spindles  had  an  admixture,  more  or  less,  of  jute. 
The  action  was  brought  for  the  damage  sustained  through  the 
sdler^s  fiulure  to  implement  the  contract  of  sale.  The  defence  was 
rested  on  the  5th  section  of  the  Mercantile  Law  Amendment  Act. 
The  Court  held,  that  the  provision  of  the  Act  had  no  application, 
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as  the  goods  delivered  were  not  conform  to  the  description  in  the 
contract.    The  evidence  showed,  not  that  the  305  spindles  were 
linen  yams  defective  in  quality,  but  that  they  were  something  dif- 
ferent from  linen  yams,  and  therefore  of  a  different  description  from 
those  contracted  for.     In  such  a  case,  t^ere  was  no  need  of  a  war- 
ranty, and  it  was  no  matter  whether  there  was  a  full  price  or  no  ; 
the  seUer  was  bound  to  deliver  the  article  described  in  the  contract. 
The  duty  of  the  seller,  when  the  defect  was  discovered,  was  to  have 
offered  to  replace  the  tainted  spindles  by  others,  conform  to  con- 
tract ;  but  his  only  offer  had  been,  either  to  cancel  the  contract,  or 
to  take  back  the  tainted  spindles,  giving  a  corresponding  abatement 
from  the  price.     Such  an  offer  the  purchaser  was  not  bound  to 
accept ;  he  was  entitled  to  have  the  whole  4120  spindles  of  pore 
three  pound  flax  yams.    He  had  here  maintained  his  true  position  ; 
he  was  entitled  to  reject  the  goods  if  not  conform  to  contract,  and 
to  refrise  the  price,  or  reclaim  it  if  paid,  along  with  the  expense  of 
replacing  the  rejected  goods  by  others,  that  expense  here  being  the 
difference  between  the  price  fixed  by  the  contract  and  the  market 
price  at  the  date  when  the  goods  were  replaced.    The  distinction 
here  taken  by  the  Court  between  what,  in  fact,  amounts  to  discon- 
formity,  as  distinguished  from  defective  quality  or  insufBciency, 
seems  rather  fine,  and,  if  carried  far,  would  make  the  5th  section  of 
the  Mercantile  Amendment  Act  almost  nugatoiy  in  its  eflfects.    It 
may  be  quite  clear,  that  if  I  deliver  a  cow  to  the  man  who .  has 
bought  a  horse  from  me,  the  provision  has  no  application ;  but  it  is 
not  so  clear  that  the  presence  of  a  foreign  substance,  in  minute 
quantities,  constitutes  disconformity  to  contract,  and  not  defective 
quality  merely.     The  decision  should  turn  upon  this:  Does  the 
adulteration  go  so  far  as  to  alter  the  subject,  or  merely  to  affect  its 
quality  t    The  question  is  one  entirely  of  degree.     The  declared 
object  of  the  Mercantile  Law  Amendment  Act  was  to  remedy  the 
"  inconvenience  felt  by  persons  engaged  in  trade,  by  reason  of  the 
laws  of  Scotland  being  in  some  particulars  different  from  those  of 
England  and  Ireland  in  matters  of  common  occurrence  in  the 
course  of  such  trade."     Forgetful  of  this  preamble,  and  of  the  prin- 
ciple of  the  law  of  England,  that  the  executory  contract  with,  or 
order  to  a  manufacturer,  implies  a  warranty  that  the  article  shall  be 
fit  for  the  purpose  of  the  order,  a  common  error  has  sprang  up  in 
Scotland,  to  the  effect  that,  in  sales  on  order,  as  well  as  in  sales  of 
defined  sufficiency,  the  goods,  although  defective  or  insufficient,  are 
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at  tlie  risk  of  the  purchaser,  unless  the  seller  shall  have  given  an 
ezpcess  warranty.  The  language  of  the  5th  section  of  the  Act  gives 
no  countenance  to  this  error, — ^an  error  which  the  Lord  Justice-Clerk, 
although  not  necessary  for  the  decision  of  the  case,  took  occasion  to 
correct.  In  his  Lordship's  opinion^  the  Mercantile  Amendment 
Act  assunilated  the  law  of  Scotland  to  that  of  England,  in  casea 
where  the  law  of  Scotland  implied  a  warranty  from  a  sound  price* 
The  kind  of  ^e  contemplated  by  the  Act  was  that  in  which,  after 
the  completion  of  the  personal  contract,  the  goods  sold  were  in  law 
at  the  risk  of  the  purchaser.  It  therefore  applied  only  to  the  sale 
of  a  defined  subject. 

Boettcher  v.  The  Carron  Company. 

Maritime  Law — Collision  through  mutiuil  Fault — Equal  Division 

of  Loss, 

The  issue  sent  to  the  jury  in  this  case  was,  whether  a  collision  in 
a  nav^ble  river  had  occurred  through  the  fault  of  the  defenders. 
The  jury  found  that  the  collision  took  place  through  the  fault  of 
both  parties,  and  that  the  fault  was  attributable  to  the  defenders  in 
the  pn^rtion  of  two-thirds,  and  to  the  pursuer  in  the  proportion  of 
one^third ;  and,  therefore,  found  the  pursuer  entitled  to  two-thirds  of 
the  loss  sustained  by  him,  but  with  leave  to  the  defenders  to  move 
the  Court  to  reduce  the  damage  to  one^half  of  the  loss  actually  sus- 
tained, if  the  Court  should  be  of  opinion,  in  point  of  law,  that,  ac« 
cording  to  the  facts  as  above  found,  the  loss  ought  to  be  borne  by 
the  parties  equally.  The  Court  held,  that  this  being  an  Admiralty 
cause,  which  came  before  the  Court  in  the  exercise  of  its  Admiralty 
jurisdiction,  they  were  bound  to  disregard  the  finding  of  the  jury  as 
to  the  proportions  of  fault,  and  to  hold,  in  accordance  with  the  rule 
of  maritime  law,  sanctioned  by  the  Courts  of  both  England  and 
Scotland  as  the  only  principle  of  decision,  that  where  there  is  &ult 
on  both  sides,  although  in  unequal  proportions,  the  loss  must  be 
divided  equally. 

It  is  unquestionably  right  that  the  laws  of  different  countries 
should  be  at  one  with  regard  to  a  matter  in  which  the  opposing 
parties  are  as  often  inhabitants  of  difierent  countries  as  of  the  same. 
If  the  ship  that  sailed  from  the  Thames  were  under  a  law  difierent 
from  the  ship  which  sailed  from  the  Clyde,  conflicting  jurisdictions 
and  clashing  decisions  would  be  productive  of  injustice  and  confu- 
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82  NOTES  IN  THE  INNER  HOUSE. 

sion.  But  while  it  is  right  that  the  same  rule  should  prevail  in  dif- 
ferent countries,  it  is  also  desirable  that  the  rule  adopted  should  be 
the  one  most  consistent  with  the  principles  of  equity.  It  may  be 
questionable  whether  the  rule  in  collisions  on  land,  that  where  there 
is  fault  on  both  sides,  directly  conducing  to  the  injury,  the  loss  re- 
mains where  it  falls,  is  not  as  equitable  in  theory  as  that  which,  in 
collisions  at  sea,  allows  a  division  of  the  loss.  But  if  a  division  be 
allowed  (which  seems  most  advisable  on  grounds  of  policy),  the 
rule  of  equal  division  in  all  cases  must  mete  out  but  rough  justice. 
If  the  loss  is  to  be  divided,  why  should  its  division  not  be  regulated 
by  the  proportion  of  fault  on  each  side,  and  the  whole  circumstances 
of  the  case,  and  left  to  the  judge  or  jury  to  apportion  ? 

This  principle  of  equal  division,  although  adopted  by  many  mari- 
time nations,  and  accepted  by  both  ancient  and  modem  jurists^ 
seems,  in  the  words  of  Lord  Denman,  to  have  grown  "  out  of  an 
arbitrary  provision  in  the  law  of  nations  from  views  of  general  ex- 
pediency, not  as  dictated  by  natural  justice,  nor,  possibly,  quite  con- 
sistent with  it."  Valin  holds  that,  upon  the  whole,  no  rule  is  so  just 
as  that  of  equal  partition.  It  makes  small  vessels,  liable  to  be 
injured  by  the  slightest  shock,  attentive  to  avoid  collision  by  keeping 
the  fear  of  paying  half  the  damage  constantly  before  their  eyes, 
and  prevents  large  vessels  from  making  light  of  collisions  with  those 
of  smaller  burden.  Cleirac^  who  tells  us  that  jurists  of  his  time 
regarded  this  rule  as  a  judicium  rusticorum,  fortifies  it  by  an  illns- 
trious,  though  not  very  appropriate  precedent : — "  Telfut  le  jugs- 
ment  riconnu  tout  juridie  du  sage  Boy  Sahmorij  quHl  donna  sur  la 
diutre  deux  mires  *^  Lord  Gifford,  in  Hay  v.  Le  Nevcy  said,  "  It 
might  be  extremely  difficult  to  regulate  the  quantity  of  neglect  on 
the  one  side  and  the  other,  and  to  apportion  the  damages  by  any 
other  rule."  The  force  of  this  observation  is  not  very  apparent, 
because,  if  the  Court  or  jury  found  fault  proved  on  both  sides,  but 
were  unable  to  ascertain  in  what  proportions,  the  obvious  find- 
ing would  be  equal  fault,  and  the  result,  equal  division  of  loss. 
The  principle  of  apportionment  of  loss  could  only  be  applied  to  those 
cases  where  the  proportions  of  fault  were  clearly  ascertained  by  the 
evidence.  To  the  proposition  contended  for  in  the  case  of  Boettcher 
by  the  defender's  Counsel,  that  there  was  no  distinction  in  the  law 
of  Scotland  between  collisions  on  land  and  collisions  at  sea,  and 
that,  in  either  case,  if  there  was  fault  on  both  sides  no  action  could 
lie  for  the  loss  sustained,  the  Court  gave  a  most  decided  negative. 
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771^  Canadian  Extradition  Case.— The  authority  of  the  Court  of 
Queen's  Bench  has  lately  been  exercised,  to  remove  from  the  arena 
of  local  prejudices  and  provincial  dialectics  one  of  the  most  im- 
portant constitutional  questions  that  has  arisen  within  the  memory 
of  the  present  generation.  The  decision  of  that  Court,  directing  a 
writ  of  habeas  corpus  to  issue  to  the  Governor  of  Canada,  for  bring- 
ing up  the  person  of  John  Anderson,  is  one  that  must  give  satisfac- 
tion, not  only  to  the  friends  of  Negro  emancipation,  but  to  the  ad- 
mirers of  those  broad  and  liberal  principles  of  jurisprudence  which 
have  ever  characterized  the  administration  of  the  English  criminal 
law.  The  law  as  to  slavery  within  the  British  dominions  is  a  matter 
of  imperial  concern ;  and  it  is  not  fitting  that  a  question  fraught 
with  such  important  consequences  to  the  well-being  of  British  sub- 
jects and  the  dignity  of  the  British  Crown,  should  be  entrusted  to 
any  less  competent  or  less  responsible  hands  than  the  Supreme 
Court  of  criminal  judicature  in  the  mother  countr3\  Seasons  less 
conclusive,  but  of  some  importance  in  public  estimation,  may  also 
claim  our  consideration.  The  truth  is,  although  there  are  some  fiqe 
sentiments  in  the  opinion  of  Mr  Justice  McLean,  yet  the  decision  of 
the  Canadian  court  as  a  whole — and  the  remark  is  especially  appli- 
cable to  the  opinion  of  the  majority  of  the  Court — is  far  below  the 
level  of  the  occasion,  and  proves  that  the  members  of  the  local  judi- 
catory, learned  and  respectable  as  they  are  in  their  sphere,  are  un- 
equal to  the  solution  of  such  problems  as  are  implied  in  the  conflict 
of  municipal  and  international  law,  in  applying  the  treaty  of  extra- 
dition. The  majority  of  the  Canadian  Court  did  not  evei>  attempt 
to  grapple  with  this  aspect  of  the  case ;  they  seem  to  have  aimed 
rather,  by  arguments  of  a  technical  and  specious  character,  to  throw 
upon  the  prisoner  the  onus  of  establishing  that  his  case  formed  an 
exception  to  the  provisions  of  the  treaty.  The  solution  of  the  case 
depends,  however,  upon  general  maxims  of  established  authority 
fiuniliar  to  students  of  Scotch  jurisprudence,  as  we  shall,  in  a  very 
few  sentences,  be  able  to  show. 

John  Anderson,  we  may  remind  our  readers,  is  charged  by  the 
information,  filed  in  virtue  of  the  extradition  treaty,  with  the  murder 
of  Seneca  P.  Digges,  by  stabbing  him  in  the  State  of  Missouri,  on 
the  28th  September  1853  (exactly  seven  years  before  the  date  of  the 
commitment).     It  is  understood  that  Anderson  stabbed  his  assailant, 
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who  was  endeavouring  to  apprehend  him  while  in  the  act  of  attempt- 
ing to  escape  from  a  state  of  slavery.  The  treaty  provides  for  the  de- 
livery of  persons  guilty  of  certain  offences,  namely,  murder,  piracy, 
arson,  robbery,  or  forgery,  upon  a  warrant  to  be  issued,  after  inquiry, 
by  the  magistrates  of  the  country  wherein  the  prisoner  is  found,  asd 
adds, — ^  Provided,  however,  that  this  shall  only  be  done  upon  such 
evidence  of  criminality  as,  according  to  the  laws  of  the  place  where 
the  fugitive  so  charged  shall  be  found,  would  justify  his  apprehension 
and  commitment  for  trial,  if  the  crime  had  there  been  committed/' 
Upon  the  construction  of  this  clause  two  questions  were  raised 
with  reference  to  the  &cts  of  the  case :  first,  whether  the  evidence 
actually  adduced  before  the  magistrates  disclosed  a  prima  facie  case 
against  the  prisoner,  such  as  would  justify  the  commitment ;  and, 
secondly,  assuming  that  there  was  prima  facie  evidence  to  connect 
Anderson  with  the  alleged  crime,  whether  the  assault  was  of  so  de- 
liberate a  nature  as  to  amount  to  murder ;  for,  of  course,  if  it  was 
clearly  a  case  of  manslaughter,  the  treaty  would  not  apply.  On 
both  points  the  opinion  of  Mr  Justice  McLean  was  strongly  in  favour 
of  the  prisoner.  But  let  us  assume  that  the  law  of  Missouri  would 
make  it  murder  for  a  runaway  slave  to  stab  a  person  attempting  to 
apprehend  him.  We  must  also  assume,  that  if  the  affray  had  taken 
place  in  Canada,  it  would  not  have  been  murder,  but  justifiable  homi- 
cide. It  is  abundantly  clear  that  any  one  whose  liberty  is  invaded 
within  the  British  dominions — who  is  forcibly  arrested  with  the  in- 
tention of  subjecting  liim  to  slavery  within  a  foreign  dominion — would 
be  justified  in  slaying  his  opponent  in  self-defence.  Why  is  that  which 
would  be  justifiable  homicide  in  Canada  regarded  as  murder  in 
Missouri  ?  Simply  because  in  the  latter  country  slavery  is  legalized. 
It  was,  then,  the  institution  of  slavery  in  Missouri  which  gave  the 
complexion  of  murder  to  that  deed  of  violence,  which,  according  to 
the  law  of  nature  and  the  law  of  the  British  dominions,  is  not  mur- 
der. If,  therefore,  we  are  to  treat  this  as  a  case  of  murder,  it  must 
be  in  virtue  of  the  comity  which  is  extended  to  foreign  law  ;  and  on 
the  same  principle  we  might  be  asked  to  treat  a  case  of  uttering  as 
forgery  in  a  question  of  foreign  law,  although  it  is  not  so  regarded  in 
our  jurisprudence.  But  is  there  not  really  an  immeasurable  dis- 
parity between  the  two  cases  ?  The  CourtsX)f  this  realm  have  ever 
refused  to  recognise  slavery  to  the  extent  of  affecting  the  liberty  of 
any  inhabitant  of  Her  Majesty's  dominions.  Plainly,  therefore,  they 
cannot  recognise  it  to  the  effect  of  endangering  his  life — for  the 
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purpose  of  making  that  a  capital  crime  which,  if  it  had  been  trans- 
acted widiin  tfaeir  territory,  would  hare  been  a  jitstifiable  act  of  self- 
defence.  Comity  mnst  yield  to  municipal  law  where  the  foreign 
custom  is  immoral,  or  ocmtraiy  to  our  national  policy ;  much  more 
must  it  yield  where  its  eierdse  would  imperil  the  tires,  the  liberties, 
and  the  jweU-being  of  any  class  in  the  British  commonwealth.  The 
Scotch  Courts  have  the  honour  of  being  the  first  to  assert  the  in- 
alienable light  of  the  coloured  man  to  liberty,  in  defiance  of  the 
daims  of  international  law.  The  case  (Knight  v.  Wedderbum)  went 
thzoogh  all  the  Courts  in  the  country,  and  was  ultimately  decided, 
after  a  hearing  in  presence,  by  the  Court  of  Session.  An  interesting 
report  of  the  case  will  be  found  in  Morrison  14545.  The  more  im- 
portant question  raised  in  Anderson's  case  now  rests  with  that  re- 
DowD^  English  judicatory,  which  in  times  past  has  firmly  main- 
tdned  the  rights  of  the  citizen  against  the  oppression  of  the  State. 
We  have  no  fear  that  the  Queen's  Bench  will  betray  the  right  of 
hospitality  which  Great  Britain  is  wont  to  extend  to  fiigitives  of  all 
vatiaas  and  colours.  On  the  contrary,  we  should  hope  that  there 
is  not  a  judge  in  this  island  who  would  not  resign  his  commission, 
rather  than  tarnish  the  ermine  by  a  decision  which  would  convert 
the  English  magistrate  into  a  lackey  of  the' American  slave-driver. 

Tie  Conjugal  Rights  BilL — Among  the  Scotch  law  bills  of  the 
ensuing  session,  the  Conjugal  Rights  Bill  will  occupy  a  prominent 
place.  We  are  glad  to  learn  that  there  is  now  some  prospect  of 
justice  being  rendered  to  Scotland  in  the  matter  of  jurisdiction.  The 
Engli^  Law  Lords,  finding  that  the  opinion  of  the  profession  here 
was  decidedly  adverse  to  their  pet  plan  of  transferring  all  juris- 
diction to  Sir  C.  Cresswell,  and  not  having  met  with  the  degree  of 
support  that  they  had  anticipated  fi:om  the  London  profession,  appear 
to  be  now  willing  to  come  to  reasonable  terms.  Accordingly,  it  has 
leaked  out  that  the  Lords  are  prepared  to  support  a  bUl  defining 
and  limiting  consistorial  jurisdiction,  the  provisions  of  such  a  bill 
being  made  applicable  to  all  parts  of  the  United  Kingdom.  It  is 
probable  that  the  legal  bodies  in  Edinburgh  will  be  so  far  satisfied 
with  this  concession  to  their  feelings  as  not  to  oppose  any  reasonable 
curtailment  of  the  grounds  of  jurisdiction.  Our  opinion  as  to  some 
of  these  grounds  has  never  been  concealed.  The  forum  delicti  we 
believe  to  be  utterly  at  variance  with  principle.  The  maintenance 
of  the /onim  originiB^  after  the  domicile  of  origin  has  been  lost,  is 
little  better  than  an  act  of  usurpation.    It  is  clear,  however,  that 
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the  English  Divorce  Court,  if  left  to  itself,  will  far  outstrip  us  in  the 
race  for  extending  jurisdiction — its  decisions  on  this  subject  being 
neither  governed  by  principle  nor  restrained  by  tradition.  It  is  ap- 
parent, dierefore,  that  it  is  not  less  necessary  for  the  credit  of  the 
profession  than  it  is  due  to  the  just  interests  of  the^public,  that  juris- 
diction should  be  fairly  apportioned  between  the  several  courts  of  the 
United  Kingdom.  ^  Probably  domicile  will  be  found,  as  we  have  more 
than  once  hinted,  to  be  after  all  the  only  basis  of  jurisdiction  as 
regards  status.  If  this  principle  be  adopted,  we  would  suggest  that 
a  fixed  period  of  residence  should  be  adopted  as  a  test  of  domicile 
for  the  purpose  of  determining  jurisdiction,  instead  of  leaving  it  to 
be  ascertained,  as  matter  of  fact,  from  the  great  variety  of  elements 
which  usually  enter  into  the  determination  of  domicile  in  questions 
of  succession. 

Admissibility  of  Evidence. — ^During  the  last  month  a  paper  war 
has  been  carried  on  by  a  portion  of  the  English  press  with  reference 
to  the  case  of  Mrs  Maden  of  Kochdale,  who  was  nonsuited  because 
she  refiised  to  profess  herself  a  believer  in  a  future  state  of  rewards 
and  punishments,  and  whose  testimony  was  in  consequence  found  to 
be  inadmissible  in  an  English  court  of  justice.  It  does  not  appear 
whether  the  decision  would  have  been  the  same  had  the  witness 
come  forward  as  a  professed  believer  in  Paradise,  but  indulging  an 
amiable  scepticism  as  to  the  existence  of  that  other  region  which  the 
poet  admonishes  us  against  mentioning  to  ears  polite.  The'ques- 
tion,  however,  is  of  some  practical  importance,  having  regard  to  the 
increasing  influence  of  that  theological  school  which  seeks  to  put  an 
allegorical  interpretation  on  the  retributive  intimations  of  Holy  Writ. 
It  seems  to  be  pretty  evident  from  the  result  of  recent  theological 
controversies,  that  a  very  considerable  divergence  from  popular  ideas, 
relative  to  the  state  of  futurity,  is  neither  inconsistent  with  the  re- 
ception of  the  Thirty- nine  Articles  nor  with  the  profession  of  a 
clergyman  of  the  Church  of  England.  Things  have  come  to  a  sin- 
gular pass  certainly,  if  religious  views  which  are  not  heretical  in  tlie 
opinion  of  the  Church,  should  be  deemed  so  outrageous  as  to  place 
the  believer  beyond  the  pale  of  the  protection  of  the  law.  It  will  be 
generally  admitted  that  the  strength  of  the  reh'gious  sanction  as  an 
incentive  to  truthfulness  is  proportionate  to  the  elevation  and  dig- 
nity of  the  subject  of  faith.  But  the  law  of  England  ignores  this 
ethical  fact,  or  rather  it  maintains  the  reverse.  A 'belief  in  the 
gross  superstitions  of  India,  for  example,  can  hardly  be  supposed  to 
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cany  with  it  the  same  moral  sanction  as  the  belief  in  an  omnipotent 
yet  merciAil  Deity.    In  point  of  fact  perjury  is  much  more  common 
among  pagan  nations  than^  amongst  those  whose  creed  is  mono- 
theism.    Yet  the  Taw  of  England  (and  perhaps  we  should  add,  of  our 
own  conntry  too)  compels  the  judge  to  go  through  what  may  be 
the  grotesque  ceremonial  of  swearing  an  Asiatic  according  to  his 
own  idolatrous  rites,  while  it  refxises  to  allow  the  philosophical  deist 
to  give  evidence  upon  any  conditions.     One  word  by  the  way  as  to 
the  Scotch  law  on  this  subject.     Our  national  oath  may  be  taken  by 
persons  of  all  creeds,  and  the  judges  would,  in  all  probability,  insist 
on  the  customary  oath  being  taken,  unless  the  witness  declared  it 
not  to  be  binding  on  his  conscience.     In  such  an  improbable  contin- 
gency the  Affirmation  Act  of  1855  would  probably  come  to  their  aid ; 
so  that  after  all  it  is  not  clear  that  any  person  can  be  excluded  from 
giving  testimony  in  Scotland  on  account  of  his  religious  opinions. 
It  might  be  desirable,  however,  to  introduce  a  declaratory  Act  to 
remove  all  doubts  as  to  this  important  topic  of  the  law  of  evidence. 
Vacancies^  Appointments^  etc. — The  casualties  of  the  present  year 
have  already  been  the  means  of  placing  a  considerable  amount  of 
patronage  at  the  disposal  of  the  representatives  of  the  Government 
in  Scotland  ;  and,  we  may  safely  say,  that  the  profession  will  have 
no  reason  for  complaint  with  respect  to  the  manner  in  which  that 
patronage  has  been  dispensed.     The  lamented  death  of  Mr  Earle 
MonteitJi  has  created  a  vacancy  in  the  Sheriffdom  of  Fife.    Although, 
at  the  time  we  write,  no  official  intimation  has  been  made  regarding 
the  appointment  of  a  successor,  it  is  generally  understood  that  the 
vacant  Sheriffship  will  be  given  to  Mr  Mackenzie,  who,  for  several 
years  past,  has  discharged  with  great  ability  and  discretion  the  re- 
sponsible duties  of  Advocate-Depute.     It  is  needless  to  repeat  the 
rumours  that  are  current   in   the   Parliament  House  as   to  Mr 
Mackenzie's  successor ;  because  the  appointment  will,  in  all  proba- 
bility, have  been  notified  in  the  Gazette  before  these  pages  are  issued 
from  the  press. 

The  vacancy  caused  by  the  death  of  Mr  Bringloe,  late  Depute- 
Clerk  of  Session,  has  been  filled  by  the  appointment  of  Mr  David 
Wylie,  formerly  Circuit-Clerk  of  Justiciary,  who  is  succeeded  in 
that  office  by  Mr  William  Bell,  Assistant-Clerk  of  Session.  Both 
gentlemen  have  fairly  earned  their  promotion. 

We  must  also  notice  the  appointment  of  Mr  Sconce  to  be  Sheriff  at 
Falkirk  in  room  of  Mr  Robertson,  promoted  to  be  Sheriff  of  Stirling. 
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THE  EXTRADITION  CASE, 

To  the  Editor  of  the  Journal  of  Jurisjprudence. 

Sir, — The  demand  pecently  made,  by  the  State  of  Missouri  for  the  extradi- 
tion of  Anderson,  the  ftigitive  slave  and  alleged  murderer,  has  mooted 
points  both  of  international  and  of  constitutional  law  so  interesting  and 
important,  that  a  short  notice  of  the  facts,  and  of  the  present  state  of  the 
case,  may  not  be  out  of  place  in  your  Journal. 

Some  time  ago  (one  account  says,  in  September  1853)  a  slave,  Ander- 
son, effected  his  escape  from  his  master;  in  pursuing  his  liight  to 
Canada,  he  crossed  the  plantations  of  a  Mr  Digges,  who  pursued  and 
attempted  to  apiH*ehend  him,  in  conformity  with  a  law  of  the  State 
of  Missouri,  which  imposes  upon  every  man  the  duty  of  arresting  and 
taking  before  a  magistrate  any  slave  found  distant  more  than  twenty  miles 
irom  his  master's  plantation.  In  the  scuffle  which  ensued,  Anderson 
rushed  upon  Digges,  and  with  repeated  thrusts  stabbed  him  to  death. 
Anderson  then  continued  his  flight,  and  reached  Canada  without  further 
molestation. 

The  Government  of  Missouri  demanded  that  Anderson  shoald  be  de- 
livered up  to  it  by  the  Canadian  authorities,  to  take  his  trial  for  murder ; 
founding  upon  the  Extradition  Treaty  and  the  statute  22  Vict.,  cap.  8, 
sec.  1,  which  together  provide  that 

"  A  peraou  charged  within  any  of  the  United  States  of  America  with  any  of 
the  offences  mentioned  in  the  treaty, — ^that  is  to  say,  murder,  or  assault  with 
intent  to  commit  murder,  piracy,  arson,  robbery,  or  forgery, — and  charged  with 
such  evidence  of  criminality  as,  according  to  the  law  of  the  place  where  the 
fugitive  or  person  so  charged  shall  be  found,  would  justify  his  apprehension  and 
c(»nmitment  for  trial  if  the  ofiFence  had  beien  there  committed,  may  be  appre- 
hended upon  complaint  made  under  oath,  in  order  that  he  may  be  brought 
before  the  judge  or  justice  of  the  peace  who  has  caused  him  to  be  apprehended, 
to  the  end  that  the  evidence  of  his  criminality  may  be  heard  and  considered ; 
and  that  if,  on  such  hearing,  the  evidence  be  deemed  sufficient  by  law  to  sustain 
the  charge  according  to  the  laws  of  this  province  (Canada),  he  shall  certify  the 
same,  together  with  a  copy  of  all  the  testimony  taken  before  him,  to  the  Governor 
of  the  province,  in  order  that  a  warrant  may  issue  upon  the  requisition  of  the 
proper  authorities  of  the  United  States,  or  of  any  such  States,  for  the  surrender 
of  the  person  charged  according  to  the  stipulation  of  the  treaty.** 

In  consequence  of  this  application,  Anderson  was  committed  to  prison 
by  the  justices  of  the  peace  of  Brantford,  until  the  application  should  be 
disposed  of.  The  discussion  on  the  sufficiency  of  the  evidence  against 
him,  to  warrant  his  being  given  up  under  the  Extradition  Treaty,  took 
place  before  the  Court  of  Queen's  Bench  of  Canada  on  the  15th  of 
December  last 

It  was  pleaded  for  the  prisoner,  that  the  complaint  under  which  he  was 
arrested  was  an  insufficient  one,  it  not  bearing  that  Anderson  murdered 
Digges,  and  that  it  could  not  be  assumed  that  it  was  intended  to  prefer 
a  charge  of  murder.     It  was  also  pleaded,  that  there  was  no  proof  tb«it 
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the  justices  of  the  peace  had  examined  the  evidence,  nor  come  to  a  de- 
cision thereon^  nor  that  thej  had  certified  their  decision  on  this  eTidence, 
with  a  copy  of  such  evidence,  to  the  Governor.  But  Uxe  argument  upon 
which  the  greatest  weight  was  laid  was,  that  as  the  treaty  required  that 
the  evidence  of  criminality  must  be  such  as  would  justify  apprehension 
and  commitment  for  trial  in  the  place  where  the  person  charged  was 
found,  the  law  of  Canada  must  alone  be  looked  to ;  and  that  the  tpedea 
/acti  with  which  the  prisoner  was  charged  did  not  amount  by  that  law 
to  murder. 

The  Court  of  Queen's  Bench  in  Canada — Mr  Justice  McLean  efiiss.—- 
decided^  with  much  reluctance,  that  they  had  no  alternative,  under  the 
Extradition  Treafy,  but  to  order  the  prisoner  Anderson  to  be  surrendered 
for  trial  to  the  State  where  the  alleged  offence  was  committed. 

The  prisoner's  counsel  applied  for  leave  to  appeal  to  the  Bench  of 
Judges,  the  judgment  of  which  tribunal  might  have  in  turn  been  appealed 
to  the  Privy  Council.  An  opinion  was  intimated  by  the  judges  of  the, 
Bench  adverse  to  the  right  of  appeal,  though  it  does  not  appear  that  the 
pcNnt  has  yet  been  decided.  This  refusal  is  much  to  be  regretted,  as 
giving  rise  to  the  next  step  which  the  friends  of  Anderson  judged  it  ex- 
pedient to  take.  On  the  15th  January  of  this  year,  the  English  Court 
of  Queen's  Bench,  on  an  affidavit  filed  by  the  secretary  of  the  Anti- 
slavery  Society,  issued  a  writ  of  habeas  corpita,  directed  to  the  Governor 
of  the  province  of  Canada,  and  also  to  the  sheriff  and  gaoler  of  Toronto, 
who  have  Anderson  in  charge,  requiring  them  to  bring  him  up  before  the 
Court,  ^'  tc^ether  with  the  cause  of  his  detention,  in  order  that,  if  that 
detention  be  found  illegal,  he  may  be  set  at  liberty." 

The  decision  of  the  Canadian  court,  and  that  of  the  English  one,  both 
suggest  questions  which  are  of  vety  considerable  importance. 

If  the  offence  with  which  Anderson  is  charged  is  one  of  those  which 
sahjects  the  perpetrators  to  be  delivered  up  under  the  treaty,  and  if  the 
prima  fuck  evidence  brought  in  support  of  the  charge  would  in  Canada 
be  saifieient  to  justify  a  commitment  for  trial  for  murder,  it  cannot  be 
doubted  that  Canada,  equally  with  this  country,  is  bound  in  honour  to 
implement  the  provisions  of  the  treaty,  however  distressing  it  may  be 
to  give  up  a  man  with  whom  we  have  so  much  sympathy,  to  be  tried  by 
a  tribunal  that  we  know  will  not  take  into  consideration  evidence  which 
in  our  own  country  would  ensure  his  acquittal. 

The  Canadian  court  were  not  called  upon  to  determine  the  guilt  or 
innocence  of  Anderson,  but  to  decide  whether  the  demand  for  extradi- 
tion had  been  supported  by  evidence  which  would  authorize  a  commit- 
ment for  trial  for  murder. 

Notwithstanding  a  natural  symipathy  with  Anderson,  I  cannot  see 
any  escape  firom  the  conclusion,  that  the  decision  of  the  Canadian  court 
was  the  only  one  possible  from  a  fair  construction  of  the  treaty.  The 
eridence  seems  to  establish  that  Digges  was  killed  by  Anderson  ;  that 
fact  would  in  iisei£  justify  Anderson's  being  committed  and  tried  for 
murder  in  any  court  of  law  in  the  world.  The  statement  that  the  de- 
ceased, when  killed,  was  acting  in  discharge  of  a  duty  imposed  upon  him 
by  the  State  of  which  he  was  a  member,  is  not  necessary  to  support 
the  charge. 

VOL.  v.— KO.  L.  rCBBUART  1861.  M 
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All  special  circumstances  which  alleviate  the  crime,  or  which  remove 
it  altogether  from  the  category  of  panishable  offences,  are  matters  which 
belong  to  the  jury  to  consider.  The  fact  of  the  prisoner  having  violently 
caused  the  death  of  the  deceased  being  proved  or  admitted,  malice  on  the 
part  of  the  prisoner  is  presumed,  until  disproved  by  him.  Here,  indeed, 
the  presumption  amounts  almost  to  certainty,  that  Anderson  wasjoBti- 
fied  in  killing  his  persecutor.  He  was  struggling  for  his  hberty,  perhaps 
even  for  his  life ;  but  this  is  a  defence  to  be  presented  to  the  jury  at  trikl 
— not  a  bar  to  be  tried,  at  all.  The  law  cannot  presume,  even  in  soch 
markedly  special  circumstances,  that  Anderson  was  compelled  to  kill 
Digges  in  self-defence.  The  remarks  of  Chief  Justice  Robinson  are  of 
value,  as  showing  the  grounds  upon  which  the  Court  felt  itself  obliged  to 
surrender  the  prisoner.     He  said — 

"  Digges  wafi  acting  under  a  legal  authority  as  much  as  if  he  had  been  anned 
with  process ;  the  fact  being  proved,  and  not  denied,  that  the  statute  law  of 
Missouri  am)lied  to  the  prisoner  under  the  circumstances  in  which  he  was : 
and  unless  Digges  abused  nis  authority  by  using  a  degree  of  violence  uncalled  for 
by  the  circumstances,  the  killing  of  him  was  not  justi^ble.  Nor  can  it  be  said,  I 
think,  that  the  facts  in  this  case  lead  plainly  to  the  conclusion,  that  the  act  of 
the  prisoner  Anderson  should  be  held  to  be  nothing  more  than  manslaiigliter. 
Upon  his  trial  on  a  charge  of  murder,  if  he  shall  be  surrendered,  and  if  he  shall 
be  tried  for  that  offence,  it  will  be  for  the  jiuy  to  dispose  of  the  case  under  the 
direction  of  a  judge.  There  may  appear  sufficient  reasons  to  warrant  the  jury 
in  taking  a  favourable  view  of  the  case,  and  to  lead  them  to  think  it  prohable 
that  the  prisoner  advanced  towards  the  deceased,  and  stabbed  him,  under  an 
apprehension  that  it  was  necessaiy  not  merely  to  facilitate  his  escape,  bat  to 
save  his  life,  or  to  avert  threatened  violence  at  the  moment.  But  the  case,  in 
my  judgment,  is  not  one  in  which  the  justices  at  Brantford  would  have  been 
warranted  in  assuming  the  functions  of  a  jury,  and  intercepting  a  trial  for  the 
graver  offence.  We  may  be  told  that  there  is  no  assurance  that  the  prisoner, 
being  a  slave,  will  be  tried  fairly  and  without  prejudice  in  the  foreign  country; 
but  no  court  or  magistrate  can  refuse  to  give  effect  to  an  Act  of  Parliament  by 
acting  on  such  an  assumption  :  nor  can  we  be  influenced  by  the  consideration 
(a  very  painful  one  in  all  such  cases)  that  the  prisoner,  even  if  heshcdl  be  wholly 
acquitted  of  the  offence  imputed  to  him,  must  still  remain  a  slave  in  a  foreign 
country." 

There  is  something  strange  and  inconsistent  in  the  fitful  interest  and 
sympathy  which  our  countrymen  are  wont  to  take  in  the  wrongs  of  the 
African  race.  I  do  not  believe  that  this  case  would  have  excited  nearly 
so  much  popular  feeling,  had  it  not  been  for  the  horriblp  nature  of  the 
punishment  accorded  by  the  laws  of  Missouri  to  slaves  convicted  of  mur- 
der. To  give  up  a  fellow-creature  to  be  burned  alive  excites  our  horror, 
whatever  be  the  nature  of  the  crime  he  may  have  committed ;  much  more 
do  we  revolt  from  it,  when  we  believe  the  alleged  crime  to  have  been 
necessary,  and  free  from  moral  guilt. 

A  much  more  important  question  than  the  interpretation  of  the  Extra- 
dition Treaty  has  been  raised  by  the  issuing  of  the  writ  of  habeas  corpus 
by  the  Court  of  Queen's  Bench.  With  all  possible  respect  for  a  tribunal 
so  venerable  and  authoritative,  it  seems  to  us  that  the  step  which  has 
been  taken  is  at  best  very  doubtful.  The  constitutional  question  in- 
volved in  the  assumption  of  a  jurisdiction  by  an  English  court  over  a 
colony  to  which  the  Crown  has  granted  an  independent  judicature,  is  a 
very  grave  one.     It  has  been  laid  down  by  all  the  great  authorities  of 
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Eogiisb  lavir,  that  the  writ  of  habeas  corpus  may  be  issued  to  all  the 
Qaeen's  dominions.  Scotland,  I  believe,  forms  an  exception,  on  the 
ground  that  it  is  a  principality  belonging  to  the  Prince  who  succeeds  to 
the  Crown.  But  to  every  other  dominion  belonging  to  the  Crown  of 
Britain  it  can  be  sent.  It  was  represented  that  Canada  was  one  of  Her 
Majesty's  dominions  in  the  truest  sense  of  the  word,  having  been  con- 
quered and  ceded  to  the  Crown  of  Britain  in  the  year  1759,  and  that  to 
that  dependency  the  .writ  could  be  issued  unless  the  right  to  do  so  had 
been  expressly  given  up.  The  Lord  Chief  Justice  Cockbum  said,  "  As 
by  the  conquest  or  cession  of  Canada  the  law  of  England  attached,  and 
this  Court  had  the  power  to  issue  writs  of  habeas  corpus  into  that  coun- 
try, unless  the  Crown  had  either  expressly  or  by  implication  taken  away 
that  power ;  the  question  was,  whether,  by  the  establishment  of  a  local 
jndicatare,  and  committing  to  it  the  duty  of  protecting  the  subject  by 
issuing  writs  of  habeas  corpus^  the  Crown  had  not  by  implication  taken 
away  the  jurisdiction  of  this  Court  f " 

The  Court,  in  delivering  judgment,  confessed  that  the  question  was  one 
which  demanded  considerable  and  anxious  deliberation,  and  that  the 
exercise  of  the  power  which  they  believed  still  belonged  to  the  Court 
might  be  attended  with  much  inconvenience,  and  be  thought  inconsistent 
with  colonial  independence  ;  but  they  felt  that  they  should  not  do  right 
were  they  to  refuse  to  issue  the  writ.  Theoretically,  the  Court  of  Queen's 
Bench  b  probably  right ;  but  the  expediency  of  claiming  and  exercising 
tjetk  a  concurrent  jurisdiction  with  the  Canadian  courts  may  well  be 
questioned. 

A  messenger  of  the  Court  of  Queen's  Bench  started  immediately  with 
the  writ,  and  with  authority  to  bring  Anderson  to  this  country  with  him. 
It  will  be  with  no  common  interest  that  we  shall  learn  in  what  temper 
the  people  and  tribunals  of  Canada  will  receive  the  unexpected  interfer- 
ence of  the  English  courts  of  law.  I  trust  that  they  will  not  be  sorry  to  be 
relieved  from  the  embarrassing  dilemma  of  either  giving  up  Anderson,  or 
breaking  the  provisions  of  a  solemn  international  treaty.  The  Times^ 
with  much  weight,  has  pointed  out  that  the  question  is  "  peculiai-ly 
suitable  for  the  decision  of 'a  metropolitan  tribunal,"  not  only  because 
in  this  country  public  opinion  is  less  biassed  on  the  subject,  and  the 
courts  of  law  can  therefore  decide  the  question  of  law  with  calmness  and 
impartiality,  but  also  because  ''  a  question  involving  the  construction  of 
a  treaty  is  less  suited  for  the  judicature  of  a  dependency  than  for  the 
decision  of  the  highest  court  of  the  mother  State." 

The  decision  upon  the  interpretation  of  the  Extradition  Treaty  in  this 
country  may,  however,  have  its  peculiar  difficulties  ;  the  nature  of  these 
I  do  not  profess  to  foresee.  But  whatever  may  be  the  event  of  this  case« 
and  the  ultimate  fate  of  Anderson,  I  do  trust  that  the  case  may  not  be- 
come fiimous  as  one  in  which  claims  were  made  by  an  English  court, 
which  excited  discontent  and  dissension  between  England  and  the 
greatest  of  her  colonies. — I  am,  etc., 

A.  C.  Ia 
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Stephen  r.  Stephen. — Jem.  10. 

Pledge— Property  Title. 

The  pursuer  claims  possession  of  some  furniture  which  he  handed  over 
to  his  brother  on  his  departure  for  America.  The  defender  alleged  that 
he  obtained  these  articles  in  pledge  for  L.I4O9  s^<l  pleaded  that  pos- 
session presumes  property,  and  that  this  presumption  must  be  disproved, 
and  that,  probation  being  renounced,  it  could  onlj  be  so  disproved  bj  his 
admissions  on  record.  The  Court,  after  argument,  held  (Lord  Curriehill 
dissenting)  that,  while  the  law  presumes  property  from  possession,  it 
cannot  do  so  when  property  is  not  alleged,  but  where  pledge  is  alleged, 
which  negatives  the  idea  of  property,  pledge  being  the  possession  of 
another's  property. 

Hat  and  Others  v,  Graham  Binny  and  Others. — Jan.  10. 

Trust — designation. 

The  pursuer,  Dr  Hay,  had  realized  a  handsome  fortune  abroad.  He 
returned  to  this  country  in  1851,  and  married  Miss  Marianne  Binny.  By 
the  marriage  settlement,  a  sum  of  L.7000  was  vested  in  trustees,  and 
secured  to  the  parties  and  their  issue.  The  trustees,  four  in  number, 
were  all  near  relatives  of  the  kdy.  One  was  her  father,  Mr  Graham 
Binny  ;  another  her  uncle,  Mr  Andrew  Binny  ;  and  the  remaining  two 
were  Mr  James  Webster  and  Mr  John  Marrable,  who  had  married  ber 
sisters.  There  is  one  child  of  the  marriage  now  surviving,  a  daughter. 
In  1852  Dr  Hay  purchased  an  estate  called  Carapie,  and  borrowed 
L.2500  from  the  trustees  under  his  marriage  settlement,  upon  an  heri- 
table bond.  On  the  re-sale  of  Campie  in  1857,  he  repaid  this  L.2500  to 
his  trustees ;  and  their  subsequent  dealings  with  this  sum  gave  rise  to  the 
present  proceedings.  A  gentleman  from  Canada,  of  the  name  of  Morris, 
was  one  of  the  claimants  of  the  fortune  of  the  late  Mr  John  Morgan,  and 
Mr  Graham  Binny  and  Mr  James  Webster  were  his  agents.  A  very 
protracted  and  expensive  litigation  ensued  in  the  Morgan  affairs.  The 
questions  were  decided  in  this  Court  in  favour  of  Mr  Morris ;  but  these 
judgments  ^ere  reversed  in  the  House  of  Lords.  During  the  dependence 
of  the  litigations,  the  above  L.2500,  belonging  to  Dr  Hay's  trustees,  waa 
applied  to  the  expense  of  the  lawsuits.  These  transactions  having  come 
to  Dr  Hay's  knowledge,  he  demanded  that  the  L.2500  should  be  replaced 
and  lodged  in  bank,  and  that  two  of  the  four  trustees  should  resign — to 
be  succeeded  by  other  two  unexceptionable  persons  to  be  named  by  hini, 
in  terms  of  the  marriage  settlement.  The  defenders  repaid  the  money, 
but  refused  to  accede  to  Dr  Ilay's  demand,  that  two  of  their  number 
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shonid  resign ;  and  the  present  proceedings  were  institated  for  removing 
them  from  their  office  of  trustees.  The  action  came  before  Lord  Mae- 
keozie,  and  his  Lordship  dismissed  the  action.  The  pttrsners  reclaimed. 
The  defenders  having  a^r  wards  offered  to  resign,  the  Court,  in  the  mean- 
time, appointed  a  judicial  factor  upon  the  trust  estate*  The  Court  re- 
caUed  the  interlocutor  of  the  Lord  Ordinary;  and  in  respect  of  the 
resignation  of  the  trustees,  found  it  unnecessary  to  determine  the  con- 
clusions of  the  action,  and  found  the  pursuers  entitled  to  expenses,  sub- 
ject to  modification.  They  would  continue  the  judicial  factor,  whose 
appointment  it  would  be  in  the  pursuers'  power  to  supersede,  by  the 
nomination  of  new  trustees^  Per  Curiam — ^The  Court  were  of  opinion 
'that  the  proceedings  of  the  defenders  were  not  to  be  approved  of.  It 
was  true  that  no  loss  had  occurred  to  the  trust  estate,  the  defenders 
having  promptly  replaced  the  trust  funds  as  soon  as  a  complaint  was 
made ;  but  it  could  not  be  said  that  there  had  not  been  an  impropriety 
on  the  part  of  the  trustees,  of  which  the  pursuers  were  entitled  to  com- 
plain. It  would  have  been  better  if  the  defenders  had  adopted  the  course 
at  the  outset  which  they  had  now  adopted,  of  at  once  resigning. 

Campbells  v.  Campbells. — Jan.  11. 

Domicile — Succession. 

The  question  involved  in  this  case  was  as  to  the  domicile  of  the  late 
Major-General  Sir  John  Campbell,  Bart  Sir  John  was  bom  in  Scotland, 
of  Scotch  parents,  in  1806.  In  1821,  when  about  fifteen  years  of  age, 
he  joined  the  S8th  Regiment  of  Foot,  with  which  he  remained  connected 
till  the  commencement  of  the  Crimean  war,  in  March  1854,  when  he  was 
Lieoteoani-ColoneL  From  the  time  when  he  entered  the  army,  it  is  ad- 
mitted, ^  Sir  John  was  in  active  service  at  home  or  abroad,  either  with 
his  regiment  or  on  the  staff  of  his  father."  Between  1837  and  1854  Sir 
John  occasionally  visited  Scotland.  During  one  of  those  visits,  in  July 
1841,  when  his  father  lived  at  Garth,  Sir  John  was  married  to  a  Scotch- 
woman, at  Blackness  House,  near  Dundee,  and  on  that  occasion  he  entered 
into  a  marriage  contract,  which  was  drawn  up  in  the  Scotch  form.  In 
Maj  1848  Sir  John  returned  from  abroad,  on  a  year's  leave  of  absence, 
the  greater  part  of  which  he  spent  at  Southampton,  where  his  mother 
then  readed.  He  purchased  a  house  there  in  that  year,  where  he  re- 
sided for  some  time,  when  not  on  active  service.  In  May  1849  he 
visited  Scotland,  and  gave  directions  to  his  Edinburgh  agents  to  prepare 
a  trust-disposition  and  settlement,  which  was  executed  by  him  on  the 
16th  June  1849.  About  that  time  he  went  to  Halifax,  Nova  Scotia,  to 
take  the  command  of  his  regiment,  and  did  not  return  to  Britain  till 
about  the  end  of  August  1851.  In  April  1854  Sir  John  embarked  for 
the  East,  having  previously  executed  a  will  in  the  Eng^sh  form.  He 
had  let  his  house  in  Southampton  in  1853,  some  time  before  he  went  to 
the  Crimea  ;  and  his  family  removed  to  Bath,  where  they  resided  till  his 
death.  Sir  John  was  killed  in  action  before  Sebastopol,  on  18th  June 
1855.  Besides  the  house  in  Southampton,  he  had  another  house  of 
greater  value  in  Athole  Crescent,  Edinburgh,  which  he  had  inherited 
from  his  father,  and  which  was  let  furnished.  At  the  time  of  his  death, 
Sir  John  was  a  member  of  the  Highland  Society,  and  the  New  Club  at 
Edinburgh.    He  had  an  account  with  the  Royal  Bank  at  Edinburgh, 
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which  was  operated  upon  bj  Lady  Campbell  during  his  absence ;  and 
he  corresponded  regularly  with  Mr  Stodart  Macdonald,  who  acted  as  his 
law  agent  in  Edinburgh — thus  keeping  up  his  connection  with  Scotland 
to  the  last  In  these  circumstances,  the  Lord  Ordinary  (Mackenzie)  held 
that,  at  the  time  of  his  death,  Sir  John's  domicile  was  in  Scotland ;  and 
on  a  reclaiming  note,  the  Court  unanimously  adhered. 

Presbttebt  of  Elgin  v.  Magistrates.— ./an.  16. 

Burgh  School— StatiUe  1706,  c.  6. 

This  was  an  action  at  the  instance  of  the  Presbytery  of  Elgin,  of 
various  heritors  of  the  parish  of  Elgin,  various  burgesses,  residenters, 
heads  of  families,  parliamentary  and  municipal  electors  in  the  burgh  of 
Elgin,  the  collegiate  ministers  of  the  burgh  and  parish,  and  various 
parents  of  children  attending  the  school  of  Elgin,  against  the  Magis- 
trates and  Town  Council  of  the  burgh,  who  are  the  patrons  of  the  school, 
and  against  the  masters  of  the  school  for  their  interest,  concluding,  in 
substance,  to  have  it  Found  and  Declared,  that  the  school  or  academy  of 
Elgin  is  a  public  school,  and  as  such  falls  within  the  jurisdiction  of  the 
presbytery  of  the  bounds,  and  the  other  Established  Church  judicatories; 
that  the  Magistrates  and  Council,  as  patrons,  are  bound  to  conform  to 
the  law  applicable  to  public  schools,  on  the  appointment  of  the  masters 
and  otherwise ;  that  these  masters  are  liable  to  the  jurisdiction  of  the 
same  judicatories,  and  to  trial  and  removal  by  the  presbytery  ;  and,  in 
particular,  that  the  masters  are  bound,  before  or  at  admission,  to  appear 
before  the  presbytery  and  subscribe  the  Confession  of  Faith,  as  the  con- 
fession of  their  faith,  and  to  practise  and  conform  themselves  to  the 
worship  of  the  Church  of  Scotland,  and  submit  themselves  to  the 
government  and  discipline  thereof;  and  never,  directly  or  indirectly,  to 
endeavour  the  prejudice  or  subversion  of  the  same — all  as  presented  by 
the  statute  1706,  c.  6  (embodied  in  the  Act  of  Union),  and  other  laws 
and  usages  applicable  to  public  schools,  and  to  the  masters  thereof,  in 
Scotland.  A  record  was  completed,  in  which  the  pursuers  maintained 
their  right  to  decree,  in  terms  of  the  libel ;  and  the  defenders,  on  the 
other  hand,  pleaded, — 1st,  That  the  school  was  not  a  public  school ;  and, 
2d,  That  in  any  view  the  pursuers  were  not  entitled  to  prevail  in  the 
conclusions  of  the  action,  or  any  of  them.  This  second  plea  was  ex- 
plained in  argument  to  mean  that,  assuming  the  school  to  be  a  public 
burgh  school,  the  jurisdiction  of  the  presbytery  is  not  applicable,  because 
that  jurisdiction  applies  only  to  parish  schools  and  not  to  burgh  schools. 
The  judgment  of  the  Court  was  delivered  by  Lord  Deas,  in  an  elaborate 
opinion,  the  ground  of  the  opinion  being,  mainly,  that  the  terms  of  the 
statutes  were  broad  enough  to  extend  to  all  colleges  and  schools,  by 
which,  of  course,  public  schools  alone  were  intended  to  be  designated. 

Fenton  v.  Livingstone. — Jan,  17. 

Legitimacy — Prohibited  Degrees. 

These  actions  relate  to  the  succession  to  the  estate  of  Bedlormie,  in  the 
county  of  Linlithgow.  Admiral  Sir  Thomas  Livingstone,  Bart.,  died  in 
1853,  and  two  claimants  for  the  property  thereafter  appeared, — Mrs 
Fenton,  the  sister  of  Sir  Thomas,  and  Alexander  Livingstone,  the  son  of 
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a  brother,  Thurstanus.  Mrs  Fenton  claimed  the  estate  as  the  nearest 
lawfol  heir,  in  respect  that  Alexander  Livingstone,  who  was  the  only 
male  claimant,  was  not  a  lawful  child,  he  being  the  issue  of  a  marriage 
between  his  father,  Thurstanus  Livingstone,  and  a  woman  who  was  the 
aister-in-law  of  his  father.  In  1855,  Lord  ArdmUlan  decided,  that 
according  to  the  law  of  England,  where  the  marriage  was  celebrated 
and  the  parties  were  domiciled,  the  issue  of  the  marriage  could  not  be 
challenged,  but  would  be  recognised  as  legitimate ;  and  that,  therefore, 
that  status  of  legitimacy  must  be  conceded  to  Alexander  Livingstone  in 
Scotland.  The  First  Division  affirmed  the  Lord  Ordinary's  judgment  in 
1856,  and  the  pursuer  appealed  to  the  House  of  Lords,  who  reversed 
the  decisions  of  the  Court,  and  remitted  the  actions  for  further  considera- 
tion. In  doing  so,  the  House  of  Lords  declared  that  the  assumption 
on  which  the  Court  of  Session  had  proceeded  as  regards  the  law  of  Eng- 
land, was  erroneous ;  and  that  the  rule  which  prevailed  in  the  English 
Courts,  by  which  inquiry  was  prevented  after  the  death  of  the  parents, 
was  binding  merely  upon  these  Courts,  but  not  upon  those  of  foreign 
countries,  and  that  the  latter  were  entitled  to  make  inquiry  into  the  fact, 
as  to  whether  there  was  in  reality  a  valid  marriage,  and  decide  the 
question  as  to  the  legitimacy  of  the  issue.  The  House  of  Lords  also 
found,  that  it  might  be  necessary  to  inquire  what  was  the  law  of  Scot- 
laud  on  the  point.  These  two  questions  were  now  decided  by  the  Court. 
Tbe  first  point  decided,  on  which  Lord  Deas  diflPered  from  the  other 
Jodges,  is,  that  &s  Alexander  Livingstone  was  the  issue  of  a  marriage 
uoiawful  according  to  the  law  of  England,  he  could  not  be  recognised  as 
a  legidmate  child,  or  be  held  as  entitled  to  succeed  to  landed  estate  in 
Scotland.  The  second  point,  on  which  the  whole  Court  were  unanimous, 
is,  that  by  the  law  of  Scotland  the  marriage  of  a  man  with  his  deceased 
wife's  sister  is  illegal,  and  civilly  null ;  but  they  carefully  guarded  them- 
selves against  giving  any  opinion  as  to  the  criminality  of  such  a  connec- 
tion. According  to  the  decision,  therefore,  the  pursuer  (Fenton)  is 
entitled  to  succeed  to  Bedlonuie,  and  the  other  claimant  is  declared  in- 
competent and  disqualified  to  succeed,  in  respect  he  was  an  illegitimate 
child,  both  by  the  law  of  his  father's  domicile,  England,  and  the  law  of 
the  country  in  which  the  estate  is  situated. 


SECOND  DIVISION. 

Anderson  v.  Duncan  and  Others. — Jan.  9. 

Summons-^Designation, 

In  this  case  the  summons  was  at  the  instance  of  "  James  Anderson, 
writer  in  Elgin."  The  defenders  objected  that,  as  the  action  was 
brought  by  him  as  a  trustee,  he  should  have  been  so  designed.  The  Lord 
Ordinary  allowed  the  summons  to  be  amended,  and  the  defenders  re- 
claimed. A  majority  of  the  Court  held  that  the  amendment  was  unne- 
cessary, and  that  the  instance  was  good.  Lord  Bcnholme  held  that  the 
instance  was  originally  bad,  but  that  the  amendment  had  been  properly 
allowed.    The  reclaiming  note  was  accordingly  dismissed,  with  expenses. 
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FixNiGAN  V.  Peters. — Jan,  11. 
Beparadon —  Collaborateur. 
The  pursuer  was  employed  bj  the  defender  as  a  workman  in  digging 
a  trench  in  North  Street,  Glasgow,  for  the  reception  of  the  Loch  E^atriDe 
water  pipes.  His  complaint  is,  that  he  sustained  severe  bodily  injury 
from  the  occurrence  of  an  accident,  which  was  the  result  of  fault  and 
negligence,  imputed  to  the  defender  himself,  or,  alternatively,  to  the 
defender's  "  gaffer  or  foreman,"  Robert  Watson,  or  to  Simpson,  his 
manager.  The  liability  of  the  defender  was  maintained  on  each  of  these 
three  separate  grounds.  The  Court  were  of  opinion  that  the  pursuer  had 
made  out  liability  on  the  first  ground — ^viz.,  that  there  was  fault  and 
negligence  on  the  part  of  the  defender  personally.  Having  arrived  at 
that  conclusion,  it  was  unnecessary,  and  in  fact  would  be  inconsistent 
with  it,  to  consider  or  determine  the  other  alternatives.  Per  Curiam— 
The  Court  were  not  prepared  to  assent  to  the  doctrine,  that  a  master  is 
not  responsible  for  the  acts  of  a  proper  manager  or  foreman,  who  repre- 
sents him  in  the  work,  and  to  whom  his  position  is  delegated.  There 
was  no  decision  to  that  effect  in  the  Courts  of  either  England  or 
Scotland. 

PeUy  The  Assignees  of  the  Edinbubgh  and  Glasgow  BuInk  v. 
M^Crummon's  Trustees. — Jan.  11. 
Expenses — Appfymg  Judgment 
This  was  an  action  of  reduction  and  declarator,  in  which  the  Second 
Division  pronounced  an  interlocutor  on  February  5,  1856,  disposing  of 
the  whole  cause.  After  that  interlocutor  had  been  extracted,  the  case 
was  carried  by  appeal  to  the  House  of  Lords.  On  March  24,  1859,  the 
appeal  was  dismissed,  and  the  interlocutor  appealed  from  was  affirmed. 
By  the  judgment  of  the  House  of  Lords,  ^^  it  is  further  ordered  that  the 
appellants  do  pay,  or  cause  to  be  paid,  to  the  said  respondents,  the  costs 
incurred  by  them  in  respect  of  the  said  appeal,  the  amount  thereof  to  be 
certified  by  the  Clerk  of  Parliament."  Then  the  judgment  proceeds 
thus  : — ^<  And  it  is  also  further  ordained,  that  unless  the  costs  certified 
as  aforesaid  shall  be  paid  to  tlie  parties  entitled  to  the  same  within  one 
calendar  month  from  the  date  of  the  certificate  thereof,  the  cause  shall 
be  and  is  hereby  remitted  back  to  the  Court  of  Session  in  Scotland,  or  to 
the  Ordinary  officiating  on  the  Bills  during  the  vacation,  to  issue  snch  srnnr 
mary  process  or  diligence  fir  the  recovery  of  such  costs  as  shall  be  lawful  and 
necessary."  The  respondents,  by  the  present  petition,  craved  the  Court 
to  decern  and  ordain  the  appellants  to  make  payment  of  the  costs,  with 
interest,  and  to  give  decree  therefor  in  terms  of  the  judgment  of  the 
House  of  Lords,  and  to  find  the  appellants  liable  to  the  petitioners  in 
the  expenses  of  this  application  and  the  procedure  to  follow  thereon. 
The  question  of  the  competency  of  this  petition  was  argued  before  the 
whole  Court.  The  majority  of  the  consulted  judges  (including  the  Lord 
President,  Lords  CurriebiU,  Neaves,  Mackenzie,  Kinloch,  and  Jervis- 
woode)  held  that  the  petition  was  objectionable,  and  should  be  dismissed, 
because — 1st,  It  was  not  an  application  to  the  Court  to  do  that  which 
alone  the  House  of  Lords  remitted  to  the  Court  to  do, — viz.,  to  issue 
summary  diligence  for  recovery  of  the  certified  costs ;  2d,  It  was  so 
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application  to  the  Ck>iirt  to  do  several  things  which  the  Honse  of  Lords 
did  not  remit  to  the  Court  to  do, — Yiz,y  Ist,  To  give  a  judgment  or 
decree  of  its  own  for  payment  of  costs ;  2d,  To  give  a  judgment  or 
decree  for  payment  of  interest  on  the  costs;  3d,  To  give  judgment  or 
decree  for  the  expenses  of  the  petition,  and  of  whatever  procedure  might 
follow  thereon.  The  minority  (including  Lords  Ivory,  Deas,  and  Ard- 
millao)  held  the  petition  competent.  Tlie  Court  pronounced  an  inter* 
locator,  finding,  in  conformity  with  the  opinion  of  the  whole  judges,  that 
the  prayer  of  the  petition  was  not  in  conformity  with  the  remit  contained 
in  the  judgment  of  the  House  of  Lords,  and  therefore  dismissed  the  peti- 
tion with  expenses. 

Ferguson's  Trustees  v.  Hamilton  and  Others. — Jan.  15. 

Interim  Pa^ftnent — BetenHon. 

In  an  action  of  multiplepoinding  brought  by  the  trustees  of  the  late 
John  Ferguson,  Esq.  of  Caimbrock,  the  Lord  Ordinary  (Kinloch),  on 
SOth  November,  pronounced  an  interlocutor,  by  which,  in  respect  of  the 
dedsion  and  remit  from  the  Inner  House,  dated  13th  July  1860,  he 
repelled  the  claim  of  the  trustees,  raisers  of  the  multiplepoinding,  to 
retention  of  the  fee  of  the  legacies  bequeathed  to  the  claimants,  James 
Hamilton,  John  Hamilton  and  his  children,  and  Alexander  Steven  and 
lus  children,  and  preferred  the  claimant,  James  Hamilton,  and  the  assig- 
nees of  John  Hamilton,  and  found  that  the  legacy  to  Alexander  Steven 
and  his  children  belonged  and  was  payable  directly  and  immediately  to 
the  said  Alexander  Steven  in  fee.  The  trustees  reclaimed,  and  asked  the 
Court  that  they  should  be  allowed,  for  their  own  security,  to  retain  in 
the  meantime,  until  the  claims  of  parties  were  finally  adjusted  and  dis- 
posed of;  for  if  obliged  to  pay  now,  and  if  certain  of  the  claimants,  some 
of  whom  were  minors,  appealed  to  the  House  of  Lords,  and  got  the  de- 
cision of  this  Court  altered,  the  trustees  might  be  obliged  again  to 
account  The  Court  refused  to  postpone  giving  effect  to  the  judgment. 
Per  Ouriant— There  would  have  been  no  difficulty,  if  the  trustees  had 
been  simply  holders  of  the  fund  in  medio.  Trustees  are  discharged  for 
any  sum  they  pay  on  the  order  of  the  Court ;  but  here  the  trustees  are 
also  claimants,  and  they  say,  that  if  they  pay  under  this  order,  they  may 
be  called  to  account.  There  is  no  ground  for  postponing  the  effect  of 
the  judgment,  which  would  not  apply  in  every  case  when  there  are  com- 
peting claimants. 

TuLLOCH  V.  TuLLOCH. — Jan.  15. 

Dtuorce-^Evidence. 
In  this  action  of  divorce  raised  by  a  husband  against  his  wife,  the 
defender  pleaded  want  of  jurisdiction.  The  Court  allowed  the  pursuer 
a  proof  of  his  averments  as  to  domicile,  and  granted  commission  to  Mr 
Forbes  Irvine  to  take  the  proof.  At  the  proof  the  pursuer  tendered  him- 
self as  a  witness,  and  the  defender  objected  on  the  ground  that  16  Vict., 
cap.  20,  which  allowed  parties  to  be  examined  in  their  own  cause,  ex- 
pressly excepts  consistorial  causes  from  its  operation.  The  Commissioner 
reported  the  point.  Per  Curiam — It  is  said  by  the  pursuer,  that  the  same 
principle  which  led  the  Court  to  appoint  a  Commissioner  to  take  the 
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proof  as  to  the  question  of  jurisdicllon,  instead  of  remittiing  to  a  Sheriff 
Oommissary,  as  required  by  statute,  in  consistonal  proo&,  must  also 
operate  so  as  to  separate  this  proof  from  the  proper  consistorial  action, 
and  so  save  it  from  the  exception  in  the  Act.  The  statutes  are  open  to 
different  constructions.  The  Act  requiring  proofs  in  consistorial  causes 
to  be  taken  before  certain  parties,  proceeded  on  the  ground  that  it  was 
desirable  that  proofs  of  those  matters,  which  are  the  foundation  of  con- 
sistorial actions,  should  be  taken  by  parties  accustomed  to  take  them. 
But  there  is  nothing  in  the  Evidence  Act  to  allow  of  any  such  con- 
struction. 

BiSTTCHEB  AND  MANDATORY  V,  ThE  CaRBON  CoMPANT. — Jan.  17. 

Maritime — Collision — Average, 

The  pursuer  is  owner  of  the  barque  Camilla,  and  the  defenders  are 
the  owners  of  the  steam-vessel  Grange.  The  two  vessels  came  into 
collision  in  the  river  Oarron,  and  the  Camilla  sustained  damage.  The 
present  action  was  brought  for  the  damage  so  sustained,  and  the  follow- 
ing issue  was  sent  to  a  jury : — ^^  Whether,  on  or  about  dOth  September 
1859,  through  the  fault  of  the  defenders,  the  steam-vessd  Grange  ran 
into  and  came  into  collision  with  the  Camilla,  whereby  the  Camilla  was 
injured  and  disabled,  to  the  loss  and  damage  of  the  pursuer  ?"  The  jury 
found,  '^  that  the  collision  and  injury  to  the  Camilla  took  place  through 
the  &ult  of  both  parties,  and  that  the  fault  was  attributable  to  the 
defenders  in  the  proportion  of  two-thirds,  and  to  the  pursuer  in  the  pro* 
portion  of  one-third ;  that  the  whole  loss  sustained  by  the  pursuer  was 
L.265,  16s.  4d.,  whereof  they  found  the  pursuer  ^ititbd  to  two-thirds; 
but  with  leave  to  the  defi^ders  to  move  the  Court  to  reduce  the  damage 
to  one-half  of  the  loss  actually  sustained,  if  the  Court  should  be  of 
opinion  in  point  of  law  that,  according  to  the  fisicts  as  above  found,  the 
loss  ought  to  be  borne  by  the  parties  equally."  The  Court  held  that 
this  being  an  Admiralty  case,  and  coming  before  the  Court  in  exercise  of 
its  Admiralty  jurisdiction,  they  were  bound  to  disregard  the  finding  of 
die  jury  as  to  the  proportions  of  blame,  and  to  hdd,  in  accordance  with 
the  rule  of  maritime  law,  sanctioned  by  the  Courts  of  both  England  and 
Scotland,  as  the  only  principle  of  division,  that  where  there  was  blame 
on  both  sides,  although  in  unequal  proportions,  the  loss  must  be  divided 
equaUy. 

Cbombbb  V,  M'EwAN. — Jan.  17. 
Reparation — Small  Debt  Act 
This  is  an  action  for  L.300  as  reparation  and  solatium  to  the  pursuer 
for  the  loss,  injury,  and  damage  sustained  by  him  in  his  character, 
reputaticm,  credit,  circumstances,  and  feelings,  by  and  through  the  illegid 
conduct  of  the  defender,  which  consisted  (as  alleged)  in  his  having 
obtained  a  decree  in  absence  in  the  Fifeshire  Small  Debt  Court  against 
the  pursuer,  without  having  cited  him  personally,  and  in  having  wrong- 
ously  used  diligence,  by  poinding  on  this  inept  decree,  and  failing  to 
insert  in  the  inventoxy  of  poindu^  the  name  of.  the  par^  at  whose  in- 
stance, or  the  nature  of  die  warrant  upon  which  the  poin^g  proceeded. 
The  Court,  adhering  to  the  judgment  of  the  Lord  Ordinary  (Neaves)» 
assoilzied  the  defender,   holding,   on  the  first  head,  that  the  Court  of 
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SeBsion  eonki  not,  imder  any  droumstancesy  entertain  any  ground  of 
challenge  for  the  purpose  of  setting  aside  a  small  debt  decree.  The 
Small  Debt  Act  shut  the  door  of  the  Court  of  Session  against  this  class 
of  cases,  and  gaye  to  another  Court  (the  Circuit  and  Justidaiy  Court) 
the  sole  power  of  entertaining  a  challenge  of  a  small  debt  decree.  The 
SheM  Coort  Act  took  away  this  right  of  appeal  given  by  the  Slst 
section  of  the  Small  Debt  Act,  and  the  statutory  remedy  being  iakem, 
away,  the  common  law  power  of  review  of  the  Court  of  Session  re^ 
mamed.  The  22d  section  of  the  Sheriff  Court  Act  referred  entirely  to 
revienr  on  the  merits ;  but,  apart  from  that,  it  applied  only  to  ordinary 
Sheriff  Court  causes,  and  not  to  small  debt  causes.  It  made  no  altera- 
tion on  the  provisions  of  the  Small  Debt  Act  as  to  review  of  small  debt 
causes.  On  the  second  point  their  Lordships  were  of  opinion,  that  the 
diligence  was  regular ;  because,  unlike  the  Personal  Diligence  Act,  this 
Act  did  not  require  the  insertion  of  the  pursuer^s  name. 

Kebb  (Chapfell's  Tkustee)  v.  The  Dundee  Gas-Light  Compant. — 

Jan.  18. 
Compensation — Damages. 

The  Dundee  Gas-light  Company  contracted  with  Chappell  for  the 
erection  of  a  ^tf-holder  tank.  Chappell  commenced  the  work,  but  after 
working  three  weeks,  being  in  difficulties,  was  obliged  to  stop.  Soon 
aftenruda  be  was  sequestrated.  While  carrying  on  the  work,  he  had 
Isid  down  stones  and  other  building  materials  upon  the  defenders'  pre- 
mises, which,  along  with  a  crane  and  other  implements  of  his,  were  left 
there  when  the  work  was  abandoned.  The  defenders  were  obliged  to 
employ  another  contractor  to  complete  the  work,  and  in  its  completion 
used  the  building  materials  that  had  been  left.  The  trustee  on  Chappell's 
estate  now  sues  the  defenders  for  the  value  of  the  work  done,  and  of  the 
building  materials  and  tools.  The  defenders  claim  right  to  set  off  against 
the  pursuer^s  demand  their  claim  for  damages  for  his  foilure  to  complete 
the  contract.  The  Court  held,  that  the  objection  that  this  claim  of 
damages  was  illiquid  having  been  waived,  there  was  no  doubt  that  com- 
pensation could  be  pleaded  on  it  against  the  claim  for  work  done  under 
the  contract  A  distinction  was  taken  between  the  building  materials 
and  the  tools.  The  building  materials  were  brought  to  the  defenders' 
premises  for  the  purposes  of  the  contract,  and  put  into  their  possession 
in  implement  of  the  contract.  The  defenders  were  entitled  to  retain 
them  for  the  purposes  of  the  contract,  and  to  prevent  their  being  removed 
whether  Chappell  was  solvent  or  bankrupt.  They  were  therefore  en- 
titled to  retain  them  for  the  purpose  of  having  them  wrought  up  into  the 
erection  of  the  tank,  under  the  condition  of  paying  for  their  value.  The 
tools  being  brought  merely  for  the  purpose  of  facilitating  the  operations, 
and  with  the  intention  of  resuming  them,  the  defenders  had  no  right  of 
retention,  and  could  not  set  off  another  debt  against  the  claim  for  their 
ralae. 

Wood  and  Othebs  v.  Wood. — Jan.  18. 
Settlement — Consb'uction. 

The  question  here  arose  under  the  holograph  testament  of  the  late 
Walter  Wood,  merchant  in  Glasgow,  who  died  in  1 832.    He  bequeathed 
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to  his  wife  the  liferent  of  all  his  property,  and  made  the  following  pro- 
vision as  to  the  disposal  of  the  fee  :*-'*  The  money  lefl  to  my  wife  during 
her  life  is,  at  her  death,  to  he  given  to  my  nephews  and  nieces — ^that  is, 
to  the  children  of  my  brothers  John  and  Patrick  Wood :  and  to  them  I 
leave  and  bequeath  said  property,  burdened  as  aforesaid  with  the  life- 
rent of  my  wife."  The  question  under  this  clause  was,  whether  the 
bequest  was  limited  to  the  children  of  Patrick  Wood  in  existence  at  the 
widow's  death,  or  whether  those  bom  after  that  event  were  entitled  to 
participate.  The  Lord  Ordinary  (Kinloch)  found  that,  according  to  a 
sound  construction  of  the  deed,  the  children  bom  after  the  widow's 
death  were  not  entitled  to  share,  but  that  the  children  to  whom  the 
money  was  given  by  the  deed  were  the  children  in  existence  at  the 
widow's  death.    The  Court  adhered. 

PeLf  Hamilton  v.  Allan. — Jan.  19. 

In  this  case  the  Court,  in  repelling  the  respondent's  second  plea,  de- 
cided incidentally  that  an  ihierim  interdict  continues  in  force  after  the 
process  in  which  it  was  granted  has  fallen  asleep. 


HIGH  COUET  OF  JUSTICIARY. 

The  Duke  of  Richmond  v,  Dempster. — Jan.  14. 

Trout  Fishing^Statute  7  and  8  Vict.y  cap.  26. 

The  case  originated  in  a  complaint  under  the  Act  7  and  8  Victoria, 
cap.  26,  which  is  directed  against  those  fishing  by  means  of  nets.  Two 
objections  were  taken  to  the  relevancy  of  the  complaint.  It  was  objected, 
in  the  first  place,  that  the  complaint  was  irrelevant,  in  respect  it  did  not 
negative  the  exceptions  which  the  Act  introduces  in  favour  of  "  those 
having  permission  to  fish  for  trout  and  other  fresh-water  fish" — the  words 
of  the  complaint  being,  that  "  the  said  Peter  Dempster  had  not  a  written 
permission  from  the  proprietor  or  person  entitled  to  fish  there  for  trout 
or  other  fresh- water  fish,  unth  any  net  of  any  kind  and  description.^  As  it 
did  not  appear,  therefore,  on  the  face  of  the  complaint,  that  the  tenant 
had  not  obtained  permission  to  fish  with  a  rod,  the  statutory  exception 
had  not  been  sufficiently  negatived.  In  the  second  place,  the  general 
question  was  raised,  whether  a  tenant,  as  such,  is  entitled  to  angle  on  the 
streams  that  run  through  his  &rm  ?  The  decision  of  the  Court  is  against 
the  tenant,  and  it  proceeds  on  the  ground  that  the  Act  being  exclusively 
directed  against  netting,  the  tenant  is  not  a  person  entitled  to  net  trout, 
and  that  the  question  of  his  right  to  angle  is  not  competently  raised 
under  the  statute. 

Amdebson  v.  Blair. — Jan.  14. 

Indictment — BeUvancy — Coining  AcU 

This  was  a  suspension  of  a  judgment  of  the  Sheriff-substitute  of  Ren- 
frew on  a  libel  complaining  of  certain  breaches  of  the  Coining  Acts. 
The  portion  of  the  libel  complained  of  included  two  charges, — 1.  That  any 
person  tendering,  uttering,  or  putting  off  any  counterfeit  coin,  resembling 
or  intended  to  resemble  the  king^s  current  coin,  shall  be  liable  to  certain 
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penalties ;  and,  2.  That  any  person  who,  either  on  the  day  of  Buch  ten- 
dering^ uttering,  or  putting  off,  or  within  ten  days  thereafter,  who  shall 
tender,  utter,  or  put  off  any  coin  resembling  or  intended  to  resemble  the 
king's  current  coin,  shall  incur  certain  other  penalties.  These  two 
charges  were  distinguished  in  the  libel  by  the  figures  1  and  2.  To  con- 
stitute the  second  crime,  it  was  necessary  to  state  that  the  coin  on  the 
second  occasion  was  different  from^the  coin  upon  the  first,  and  it  is  ne- 
cessary for  the  Crown  to  state  distinctly  that  such  was  the  case.  The 
qnesdon  was,  whether  in  this  libel  it  is  said  that  these  different  coins 
were  in  the  possession  of  the  party  on  the  two  different  occasions  ?  The 
Court  were  of  opinion,  that,  on  a  fair  reading  of  the  libel,  the  coin  in  the 
second  charge  is  said  to  be  different  from  that  mentioned  in  the  first. 
Per  Curiam. — This  was  a  matter  so  absolutely  essential  to  the  relevancy 
of  the  libel,  that  the  Crown  ought  to  be  most  careful  in  libelling  it  accu- 
rately. Much  weight  was  no  doubt  due  to  the  appeal  to  the  practice ; 
bat  it  was  impossible  to  say  that  the  charge  is  so  distinctly  libelled  as  it 
ought  to  be.  Although  the  Crown  must  allege  that  the  coins  are  dif- 
ferent, it  may  not  be  necessary  to  prove  it.  That  looks  very  like  prov- 
ing a  negative  ;  but  it  is  unnecessary  to  decide  now  whether  it  would  be 
necessaiy  to  prove  it. 

ILlbcoubt  v.  Pkiestlet  aud  Low. — Jan.  14. 

CitcOhn —  Warrant 

In  this  case,  a  petition  and  complaint  was  presented  to  a  justice  of  the 
peace  in  the  stewartry  of  Kirkcudbright,  under  the  Day-poaching  Act, 
2  and  3  Vict.,  c.  68.  A  warrant  for  execution  was  issued,  addressed  to 
"  Officers  of  Court,"  and  this  warrant  having  been  executed  by  a  party 
des^ning  himself  a  steward-officer,  the  question  arose  whether  it  had 
been  regularly  executed.  It  was  argued  by  the  suspender,  that  there 
was  no  citation,  the  notice  purporting  to  be  a  citation  being  disconform  to 
the  warrant  ;  that  the  conviction  was  bad,  delay  having  been  refused  to 
the  suspender  to  inquire  whether  the  party  giving  the  notice  was  duly 
qaalified  or  not ;  that  the  conviction  was  irregular,  having  been  given  in 
absence,  the  party  never  having  been  brought  into  Court  nor  having 
been  duly  cited ;  Uiat  the  execution  was  bad,  because  there  was  only  one 
witness  to  the  citation.  In  supporting  these  propositions,  he  referred  to 
Gunn  ▼.  ProcvraUyr-fscal  of  Caithness^  24th  November  1845,  2  Brown, 
554;  M'Kirdy  v.  M'CaUum,  25th  June  1855,  2  Irvine,  202 ;  WaddeU 
y.Bonumes,  4th  l^Iarch  1857,  2  Irvine,  611.  It  was  answered  for  the 
respondent, — ^That  the  suspender's  objections  were  aU  on  points  of  form, 
and  that  the  15th  section  of  the  statute  declares  that  no  conviction 
obtained  under  it  shall  be  quashed  on  points  of  form.  The  Court  were 
of  opinion,  that  the  objections  to  the  convictions  were  severally  insuffi- 
cient, and  refused  the  bill  of  suspension. 
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CttgltBli  €usts. 


Undue  Influence — Lease. — A  young  lady,  aged  22,  who  was  entitled  to 
certain  mineral  land  in  possession  and  reversion,  was  persuaded  by  a  friend  of 
her  father,  in  whom  she  placed  great  confidence,  to  grant  a  lease  of  such  land 
to  his  son  and  her  uncle,  who  afterwards  took  her  aaviser  into  partnership  with 
them  for  the  purpose  of  working  the  mines.  The  grantor  had  no  separate  soli- 
citor in  the  matter,  and  knew  nothing  of  the  value  or  nature  of  the  property. 
She  afterwards  married,  and  a  bill  was  now  filed  by  her  husband  and  herself 
to  set  aside  the  lease,  upon  the  ground  that  the  terms  upon  which  it  had  been 
granted  were  unfair  and  disadvantageous  to  the  grantor.  The  M.  R  held^  that 
as  the  lease  had  been  obtained  from  ner  without  a  full  knowledge  on  her  part 
of  the  state  of  the  property,  and  while  she  was  under  the  influence  of  her  father's 
friend,  it  must  be  set  aside,  and  it  was  ordered  to  be  delivered  up  to  be  can- 
ceUed.  The  onus  probandi  in  such  cases  lies  on  the  defendant  to  prove  that  all 
was  fair.— (GrowciMW  v.  Sherratt,  8  W.  R.  682.X 

Vendor  and  'Purchaser — Misdescription. — ^B.  offered  for  sale  property  in  a 
manufacturingtown,  comprising  a  freehold  house  and  premises,  with  steam- 
engine,  etc.  The  particulars  of  sale  described  it  as  being  ^^  well  supplied  with 
water."  After  the  sale  the  purchase  discovered  that  the  only  supply  of  'water 
was  from  the  waterworks  of  the  town,  and  that  the  cost  of  the  quantity  re- 
quisite for  the  steam-engine  would  be  L.22  a-vear.  One  of  the  conditions  of 
»de  provided  that  compensation  should  be  made  in  case  of  error  or  misstate- 
ment. On  a  claim  for  compensation  under  this  condition,  held  by  the  L.  J.,  revers- 
ing decision  of  Y.-O.  Stuart,  that  the  statement  in  the  particulars  was  inoorrect, 
and  calculated  to  mislead  a  purchaser,  by  leading  him  to  suppose  that  there  wu 
a  mill  or  stream  on  the  premises ;  and  that  on  the  election  of  the  vendor,  the 
purchaser  was  entitled  to  be  reeved  from  his  c(Hitract.^Z€^2an^  v.  lUing- 
worth,  2  L.  T.  Rep.  466.) 

Banking  Company— jDiru/cncf. — ^The  directors  of  a  banking  company,  under 
powers  conferred  by  the  deed  of  settlement,  from  a  reserve  fund,  and  issning 
certain  shares  at  a  premium  of  L.5  per  share,  credit  the  shareholders  with  L.2 
per  share,  thereby  mcreasing  the  amount  of  paid-up  capital  by  that  sum  per 
sharo.  A  large  deficit  is  then  discovered,  by  reason  of  an  extensive  fraud  of 
one  of  the  officers ;  and  the  directors  propose  to  write  back  the  surplus  a  re- 
aerve  fund  so  captalized  to  meet  the  defidencv,  and  that  is  adopted  at  a  general 
meetiog,  and  a  dividend  is  declared  to  be  paid  on  a  fixed  day.  F.,  a  share- 
holder, who  was  not  present  at  that  meeting,  files  a  bill  against  the  directors, 
the  company,  and  A.,  a  single  shareholder,  who  holds  shares  jointly  with  him, 
to  restrain  payment  of  the  dividend  declared,  and  of  anjr  other  dividends,  ex- 
cept out  of  profits,  and  from  encumbering  the  capital  with  any  sum  otherwise 
than  as  it  was  liable  to  the  debts  of  the  bank.  A  motion  for  an  injunction  in 
these  terms  refused  as  to  tiie  dividend  declared ;  but  granted  as  to  future  divi- 
dends, on  the  authority  of  tiie  case  of  Carlisle  v.  The  South-Eastern  Eaihoay 
Company,  1  M.  &  G.  689.— (Faw?cc«  v.  Laurie,  8  W.  R.  699.) 

Maritiue — Lien, — ^A.  sent  a  ship  to  0.  to  be  repaired  on  the  terms  of  paying 
a  certain  rate  for  materials  used,  and  from  120  to  150  guineas  for  the  cost  of 
the  graving  dock  for  the  job.  When  the  ship  was  repaired,  6.  delayed  to  pay 
the  cost,  and  G.  sent  notice  that  he  would  claim  L.21  per  day  for  the  use  of  the 
dock  until  the  money  was  paid  and  the  ship  removed.  C.  was  held  by  the  H. 
of  L.  to  have  had  no  right  to  make  such  a  demand,  and  that  he  was  a  wrong- 
doer from  the  time  of  making  it ;  and  generally  the  Lords  laid  down  this  pro- 
position, that  no  person  has  by  law  a  right  to  add  to  his  lien  upon  a  chattel  a 
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dhnge  for  keeping  it  until  the  debt  is  pfud. — (Somes  y.  The  British  Empire 
SUi^img  Company  {Limited),  2  L.  T.  Bep.  547.) 

Merchaht  SrappiNG  Act,  1864  ("17  j-lS  Vict.,  c,  104)-^CoHt«ow.— The  pro- 
7iB<NDB  of  the  Merchant  Shipping  Act,  1854,  part  9,  lindting  the  liability  of  a 
aliipowner  in  tiie  case  of  damage  occasioned  to  another  ship  by  collision  to  the 
?aliie  of  his  ship  and  freight,  apply  to  the  case  of  a  collision  between  a  British 
azul  foreign  ship,  occurring  witmn  three  miles  of  the  shore  of  the  United  King- 
dooL — (The  General  Iron  Screw  CoUiery  Company  (Limited)  y.  Schurmanns,  8 
W.  R.  739.) 

Coxtbjlct — Acquiescence, — ^Agreement  with  0.,  b^  O.,  a  builder,  for  a  certain 
mm  to  build  a  boose  I7  a  given  time,  with  a  condition  enabling  O.'s  architect, 
if  the  works  did  not  pfogreas  to  his  satisfaction,  to  purdiase  materials,  etc,  and 
dednet  the  cost  from  t£e  money  due  to  O.  After  a  portion  of  the  work  was 
done  and  paid  for,  C.'s  architect  refused  to  certify  for  further  nayments,  on  the 
ground  ol  delay,  etc  ;  and  0.  signed  a  paper  relinquishing  all  claim  under  the 
agreement.  Bill  to  set  aside  this  document,  on  the  ground  that  it  was  obtained 
hj  undue  pressure  Held,  without  deciding  the  question  of  pressure,  that  0., 
by  hsTing  acted  \mdsr  the  document,  was  disentitled  to  relief.  Campbell,  C.  : 
No  case  can  be  found  to  establish  the  doctrine,  that  if  a  Yoidable  contract  is 
Tofamtarily  acted  upon  with  a  knowledge  of  all  the  facts,  in  the  hope  that  it 
may  turn  ont  to  the  adyantage  of  a  party  who  might  have  avoided  it,  he  may 
sSl  avoid  it  when,  after  abi£ng  the  event,  it  has  turned  out  to  his  disadvan- 
tage.—(Orm^^  V.  Beadel,  9  W.  R.  25.) 

Will — Cojufnur^um.— Gift  of  residue  of  real  and  personal  estate  to  testator's 
vife,  with  power  for  her  to  dispose  of  tiie  same  unto  and  amongst  all  his  (the 
testator's)  children  for  sudi  estates,  either  in  fee-simple  or  in  tail,  term  of  life, 
or  other  interest,  temj^rary  or  lasting,  or  in  such  other  shares,  proportions,  or 
interests  as  his  said  wife  should,  in  her  discretion,  see  most  fitting  and  proper. 
Hdd,  an  absolute  gift  to  the  wife,  land  that  the  superadded  words  only  amounted 
to  a  sugKestion.  The  M.  B.  observed :  The  testator  gave  all  his  residuaiy 
estate  tohis  wife  absolutely,  and  then  he  superadded  words  making  a  sugges- 
tion that  she  should  dispose  of  the  property  among  certain  persons.  Those 
words  were  nothing  more  than  a  suggestion ;  they  did  not  amount  to  a  precatory 
trust,  as  was  the  case  in  the  authorities  cited  in  the  course  of  the  argument. 
An  that  class  of  cases  to  which  they  belonged  contained  estates  for  life,  while 
Iiere  the  gift  was  absolute,  with  superadded  words. — (H'owarth  v.  DeweU,  9 
W.  B.  27.) 

Ck)STS — Constructive  Trust, — ^P.,  as  residuary  legatee  and  personal  r^re* 
leutative  of  M.,  files  a  bill  to  satisfy  a  judgment  debt,  making  the  judgment 
creditors  parties.  P.  dies,  and  E.,  who  is  a  solicitor,  her  executor,  takes  out 
administration  de  bonis  non  to  M.,  and  revives  the  suit.  A  decree  is  made,  and 
under  the  order  for  taxation,  K.  takes  in  his  bill  of  costs,  which  are  allowed  as 
between  solicitor  and  client  by  the  taxing  master.  On  a  motion  to  vary  this 
certificate — Held,  that  K.  stood  in  a  fiduciary  relation  to  the  judgm^it  credi- 
tors, they  being  parties  to  the  suit,  and  came  within  the  rule  which  only  entitles 
a  tmstee  acting  for  himself  in  a  suit,  as  between  him  and  his  cestuique  trusts, 
to  costs  out  of  pocket.  Eindersley,  Y.  C. :  It  was  said  that  the  rule  only  ap- 
plied to  an  express  trust,  where  a  trust  was  declared  by  deed,  will,  or  other 
UBtrament ;  but  there  was  no  reason  why  the  rule  should  be  so  confined  to  an 
expreas  trust :  it  applied  as  much  to  executors  as  to  trustees ;  although  there 
▼aa  no  express  trust,  an  executor  stood  in  the  position  of  a  trustee  for  the 
parties  beneficially  interested.— (PoHarrf  v.  Doyle,  9  W.  B.  28.) 

SouciTOH  AND  CuENT — Lien, — ^Where  the  country  solicitor  has  been  paid 
bis  bill  of  costs  by  his  client,  the  London  agents  are  not  entitled  to  retain  the 
papen  of  the  client  by  way  of  lien  for  the  amount  due  to  them  in  the  suit  from 
the  oountTf  solicitar.  Wood,  Y.  G. :  No  man  oonld  confer  upon  another  a 
higher  ngfat  than  he  had  himsdf .    It  might  at  one  time  have  been  urged  that 
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there  was  an  implied  authority,  as  the  client  knovs  that  a  London  agent  must 
bo  employed ;  but  the  cases  were  against  that  view.  In  the  present  case,  the 
result  of  the  accounts  was,  that  nothing  was  due  to  the  country  solicitor  from 
the  client,  and,  consequenUr,  there  was  no  such  right  of  lien  in  the  London 
agents  as  had  been  contended  for  by  the  respondents. — {WaUer  y.  Holmes,  9 
W.  R.  32.) 

Property — Chapel — ^The  proprietor  of  a  licensed  chapel  retains  his  right  of 
property  in  the  chapel,  and  may  refuse  to  admit  any  person  during  the  cele- 
bration of  divine  worship.  Cockbum,  G.  J. :  It  is  true  the  chapel  was  opened 
for  divine  service,  but  I  am  of  opinion  that  that  does  not  divest  the  defendant 
of  his  right  of  property  in  the  chapel ;  and  he  therefore  still  retained  the  right  of 
refusing  admittance  at  any  time,  and  therefore  during  the  celebration  of  divine 
worship.  When  the  plaintiff  came  in  and  insisted  on  his  right  to  remain  in 
defiance  of  the  defendant's  proprietory  rights,  the  defendant  had  the  same  right 
as  any  other  proprietor  to  remove  him  from  the  premises. — {Bosanquet  v.  Heathy 
9  W.  R.  35.) 

False  Pretences — Evidence. — ^An  indictment  for  false  pretences  alleged  that 
the  prisoner  obtained  goods  by  falsely  pretending  that  a  person  who  lived  in  a 
large  house  down  the  street,  and  had  had  a  daughter  manied  some  time  back, 
had  asked  him  to  procure  the  goods.  It  was  proved  that  the  prisoner  made  the 
statement  alleged  to  a  shopkeeper  in  the  village  of  S.,  and  thereby  obtained  the 
goods ;  but  the  only  evidence  to  disprove  the  truth  of  the  statement  was  that 
of  a  lady  who  lived  in  the  village,  whose  daughter  had  been  married  a  year 
previouery,  who  stated  that  she  had  not  sent  the  prisoner  to  the  prosecutor's 
shop  for  the  goods.  The  jury  having  found  the  prisoner  guilty — Held^  that  the 
conviction  must  be  afl5rmed. — (Reg,  v.  Bumsides,  9  W.  R.  37.) 

Will — Construction. — An  oflScer,  while  returning  to  England,  made  his  will, 
by  which  he  gave  two  legacies  of  L.IO,  and  directod  his  portmanteau,  etc.,  to 
be  sent  to  his  father,  and  then  as  follows : — "  I  beg  that  the  remainder  of  my 
money  and  effects  be  expended  in  purchasing  a  suitable  present  for  my  godson,'" 
naming  bim.  The  testator  was  then,  and  at  his  death,  entitled  to  reversionary 
interests  in  two  considerable  sums  of  stock.  Ileid,  that  the  stock  did  not  pass 
by'this  gift  to  the  testator's  godson.  Campbell,  C. :  I  would  not  make  a  will 
for  the  testator.  I  would  not  interpolate  his  will,  but  I  must  read  tiie  words 
he  has  employed  in  the  sense  in  which  I  mast  suppose  he  necessarily  intended 
that  they  should  be  read  and  imderstood.  Now,  when  he  says,  "  I  beg  that 
the  remainder  of  my  money  and  effects  may  be  expended  in  purchasing  a 
suitable  present  for  my  godson,  Henry  Fitzgerald  Dunbar,"  he  clearly  means 
that  there  should  be  one  present,  that  it  should  be  a  suitable  present,  and 
that  it  should  be  within  a  reasonable  time  purchased  and  given  to  his  god- 
son. For  that  purpose  the  reversionary  interests  could  not  be  applied.  They 
could  not  even  have  been  sold ;  they  were  not  a  marketable  article,  both  being 
subject  to  a  contingency  by  which  they  undoubtedly  would  have  been  defeated. 
Therefore,  it  seems  to  me  quite  clear  that  this  is  not  a  bequest  of  all  his  per- 
sonal property — ^that  it  is  only  a  bequest  of  so  much  of  the  personal  property 
then  in  his  possession  as  could  be  applied  to  the  purchase  of  the  present  to  be 
given  to  the  godson. — {Barton  v.  Dunbar,  9  W.  R.  41.) 

Joint  Stock  Company — Winding  up. — ^Two  of  the  directors  of  a  joint 
stock  company  completely  registered  entered  into  an  agreement,  under  which 
certain  scrip  certificates  were  put  in  the  names  of  tnistees  for  B.,  on  the  under- 
standing that  B.  was  not  to  execute  the  deed  of  settlement,  but  was  to  have  a 
beneficial  interest  in  the  profits  of  the  company.  An  order  was  made  for 
winding  up  the  affairs  of  the  company.  Held,  that  the  two  directors,  by  ex- 
tinguishing such  an  agreement,  had  acted  ultra  vires,  and  that,  under  the  cir- 
cumstances of  the  case,  there  was  no  ground  for  placing  the  name  of  B.  on  the 
list  of  contributories.  Knight  Bruce,  L.  J. :  I  do  not  understand  that  any  in- 
,fitrument  of  transfer  to  him  of  any  of  the  shares  has  been  signed  by  him,  or 
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reoeiTBd  or  accepted  by  bim,  or  with  his  permiflsion,  aasent,  or  privity  made  to 
him,  nor  has  he  ever  executed  the  deed  of  settlement,  or  any  such  instroment ; 
aod  though  he  has  been  by  the  directors  returned  and  registered  as  a  share- 
holder, t]^t  was  not,  as  I  understand  the  matter,  under  any  authority  from  him, 
or  vith  his  consent  or  knowledge.  I  consider,  therefore,  tiiat  he  has  not  barred 
himself  from  insisting  on  the  equitable  invalidity  of  the  two  agreements,  or 
from  insisting  that  he  is  neither  legally  nor  equitably  a  shareholder ;  the  agree- 
mentB  having  included  a  very  important  term  that  was  impracticable  and  im- 
poaable,  or  was  absolutelv  invalid,  on  which  point  he  must,  I  think,  be  taken 
to  have  protected  himself  by  stipulation  or  acted  in  error. — (Re  The  Electric 
Tekgrt!q>h  Company  of  Ireland,  9  W.  R.  41.) 

Power — Appointment, — Under  a  marriage  settlement,  a  policy  of  assurance 
on  the  life  of  the  husband  was  assigned  to  trustees  upon  trust,  after  the  death 
of  the  husband,  and  subject  to  the  life-interest  therein  of  the  wife,  to  assign 
the  same  unto  one  or  more  of  such  children  as  the  husband  should  by  anv  deed 
<x  writing,  or  by  his  last  will,  appoint.  The  husband  survived  the  wife,  and 
died,  leaving  a  will  (by  which  it  was  admitted  he  did  not  exercise  the  power  of 
appointment  reserved  by  the  settlement^  and  a  memorandum,  which  was 
vritten  by  the  testator  contemporaneously  with  the  will,  and  subscribed  by 
him,  9iid  which  contained,  below  his  signature,  these  words  :  '*  The  money  from 
the  Equitable  Insurance  Office  I  would  have  equally  divided  between  my  daugh- 
ten,  Frances,  Gertrude,  and  Agnes.*'  Held^  that  this  memorandum  operated 
as  a  good  execution  of  the  power  of  appointment  in  favour  of  the  three  daughters 
of  the  donee,  and  that  the  policy  money  must  be  distributed  accordmgly. 
Aoote  memorandum  was  also  found  after  the  testator's  death  in  his  himd- 
viitii)^,  containing  directions  to  his  eldest  daughter,  whom  he  made  his 
eiecainx,  and  to  whom  he  bequeathed  all  his  unappointed  property,  as  to  the 
<iistaifaation  of  his  property.  Held^  that  in  the  absence  of  any  evidence,  that 
^  bequest  in  the  will  or  appointment  was  made  to  her  on  the  faith  of  her 
making  the  distribution  suggested  by  the  memorandum,  or  that  she  had  agreed 
or  pnmised  ao  to  distribute  the  property,  the  memorandum  only  amounted  to 
soggfi&om  for  her  consideration,  and  left  her  free  to  dispose  of  &e  property  as 
Bheahould  think  rig^t.-</Vo2>y  v.  Landor,  9  W.  R.  47.) 

ViiL—Revocatian. — A  testatrix,  by  her  will,  desired  that  all  her  fortune 
ahonld  be  divided  between  R.  N.  and  A.  K.  By  a  codicil,  after  stating  that  A.  K. 
waa  dead,  she  expressed  her  desire  that  her  fortune  should  be  divided  between 
R.  N.  and  T.  K.,  adding  these  words,  **  for  the  use  of  their  children,  and  when 
the^  come  of  age  to  have  settled  upon  them,  share  and  share  alike.''  R.  N.  died 
after  the  testatrix,  never  having  had  any  children.  Held,  that  the  absolute 
^if  t  of  the  moie^  to  him  was  not  revoked ;  it  was  only  limited  to  the  extent 
^t  a  beneficial  interest  was  given  to  his  children,  which  afterwards  failed. — 
{Gorman  v.  Kynaston,  9  W.  R.  60.) 

IiABiLrrr — Malice. — ^An  order  for  the  payment  of  a  church-rate  was  made 
by  two  justices  more  than  six  months  after  there  had  been  a  demand  and  refusal, 
^  was  therefore  bad.  An  action  was  then  brought  against  the  justices,  but 
in  the  declaration  there  was  no  allegation  that  uie  justices  had  acted  mali- 
cioQsly  in  issuing  the  order.  Held,  that  without  such  an  allegation,  the  declara- 
^  was  bad,  as  the  justices  were  not  liable  for  issuing  an  order  which  they 
^»n&fde  believed  they  had  power  to  do.  Per  Curiam — It  is  not  alleged  that 
^  justices,  though  they  were  wrong  in  making  the  order,  were  actuated  by 
My  malice ;  they  made  a  hondjide  mistake  upon  a  matter  within  their  jurisdic- 
^1  and  for  so  doing  they  are  not  liable.  The  act  was  judicial. — (^SomervUle  v. 
^irekam  and  Another,  9  W.  R.  58.) 

HsDiCiLL  Act,  21  ^  22  Vict.,  cap.  90,  sec.  40.— This  was  a  case  stated  under  20 
&  21  Vict.,  cap.  43,  by  the  Magistrates  of  Middlesex  for  the  opinion  of  the  Court. 
An  information  was  preferred  by  J.  Ellis,  of  Pinner,  against  H.  E.  G.  Kelly,  of 

VOL.  v.— KG.  L.  FEBBUART  1861.  0 
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the  same  place,  mirgeon,  for  having  wilfully  and  falsely  pretended  to  be,  and 
having  taken  and  uaed  the  name  or  title  of  a  doctor  of  medicine,  thereby  implying 
that  he  was  so  registered  under  the  21  &  22  Vict.,  cap.  90.  It  was  proved  that 
the  defendant  had  for  years  past  a  brass  plate  afi&xed  on  the  outer  gate  of  his  re- 
sidence, on  which  was  engraved  ^^  Dr  Xelly/^  A  published  copy  of  the  last 
Medical  Register  was  put  in,  in  which  defendant's  name  appeared  as  foUows  : 
*^  Kelly,  Hiu)ert  Edmond  Charles,  Pinner,  Middlesex,  Mem.  Royal  Coll.  Surgeons, 
England,  1856,  Licentiate  of  the  Society  of  Apothecaries,  London,  1856."  For 
the  defence  a  document  purporting  to  be  a  diploma  of  the  University  of  Erlan- 
gen,  in  Bavaria,  was  put  in,  and  in  support  of  its  genuineness  certain  witnesses 
were  called.  Pollock,  C.  B. :  The  Act  was  passed  to  prevent  persons  not  being 
qualified  to  practise  medicine  and  sureery  imposing  upon  the  public.  The 
defendant  has  a  diploma  from  the  University  of  Erlangen,  in  Germany; 
it  has  been  objectea,  however,  that  that  document  was  not  proved.  I  am  of 
opinion  it  was  amply  proved  by  Dr  Strauss.  The  defendant  is  qualified  and  re- 
gistered as  a  member  of  the  College  of  Surgeons.  There  is  no  evidence  that  he 
wilfully  and  falsely  represented  himself  to  be  registered  as  a  physician.— 
{Em  V.  KeUy,  9  W.  R.  56.) 

Embezzlement — Emphyment  to  receive  Money. — ^The  prisoner,  being  the 
secretary  of  a  money  club  regulated  by  rules,  which,  as  well  as  the  practice  of 
the  club,  are  stated  in  the  case,  was  directed  by  the  club  to  sue  upon  a  joint 
promissory  note,  the  property  of  the  club,  or  get  better  security ;  and  the  note 
was  handed  to  him  by  W.,  the  treasurer,  who  was  not  a  member  of  the  club, 
and  who,  at  the  same  time,  desired  that  his  name  i^oidd  not  be  used  in  legal 
proceedings.  The  prisoner  indorsed  W/s  name  on  the  note ;  employed  an 
attorney,  who  issued  a  writ ;  and  in  consequence  of  the  action,  money  was  Mid 
to  the  prisoner  by  one  of  the  joint  members,  which  he  fraudulently  withheld 
from  the  club  and  appropriated.  The  duties  of  the  prisoner,  stated  in  the 
rules  of  the  club,  compris^  duties  cognate  to  that  of  receiving  money  for  the 
club,  but  not  expressly  that  duty.  Held  by  the  Court  of  Appeal  (Crompton,  J., 
duhitante)^  that  the  prisoner  had  received  the  money  as  servant  for  the  use  of 
the  club ;  and  that  he  was  properly  convicted  of  embezzlement.  Erie,  C.  J. : 
In  Spencer's  Case^  Russ.  &  Ry.  299,  it  is  laid  down  that  where  monies  are  frau- 
dulently appropriated,  a  specific  employment  to  receive  money  in  one  instance 
only  is  sufficient  to  support  embezzlement.  The  case,  therefore,  so  far  as  rektes 
to  the  employment  as  servant,  is  within  the  statute.  Then,  was  the  receipt  of 
the  money  by  the  prisoner  a  receipt  to  his  own  use  ?  If  he  had  been  sent  out 
to  apply  for  the  money  without  the  note,  there  could  be  no  doubt  that  the 
receipt  would  have  been  for  the  use  of  the  club.  But  what  passed  between  the 
club  and  the  secretary  had  not  the  effect  of  passing  the  property  in  the  note  to 
him,— (Reg.  v.  James  Tongue,  9  W.  R.  59.) 

False  Pbetences — Evidence. — ^Upon  an  indictment  for  obtaining  money  from 
H.  by  false  pretences,  it  appeared  that  the  defendant  was  employed  to  take  orders 
for  goods,  but  had  no  authority  to  receive  the  price ;  and  that  eleven  days  after 
he  was  so  employed,  he  obtained  the  money  from  H.  by  representing  that  he 
was  authorized  by  his  employer  to  receive  it  for  goods  delivered  in  pursuance 
of  an  order  which  the  defendant  had  taken.  Evidence  of  an  obtaining  by  a 
similar  representation  from  another  person,  within  a  few  days  of  the  time  when 
the  monies  were  obtained  from  H.,  not  charged  in  the  indictment,  was  tendered 
for  the  prosecution  to  prove  the  intent ;  and,  after  objection,  admitted.  Beld^ 
that  the  evidence  objected  to  was  inadmissible. — (Reg.  v.  Holt,  9  W.  R.  74.) 

Implied  Trust— Executor. — ^A  testator  made  his  will  in  these  terms :  "  I  make 
my  nephew  H.  C.  J.  my  whole' and  sole  executor  of  all  the  various  properties  I 
may  be  in  possession  of  at  my  death ;  my  funeral  to  be  decent,  and  the  manento 
not  extravagant.  Miss  C.  not  to  be  forgotten  if  she  hold  the  same  position  at 
my  death."  There  was  no  bequest  contained  in  the  wiU  of  any  kind.  Heidi 
that  the  words  were  not  sufficiently  distinct  to  give  the  executor  the  beneficial 
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interest  in  the  pereonal  property,  and  that  he  was  a  trustee  for  the  next  of  kin. 
The  M.  R. :  If  a  testator  said,  *^  I  appoint  A.  B.  the  executor  of  this  my  mil,** 
A.  B.  would  be  a  trustee  for  the  next  of  kin.  If  he  said,  ^^  I  appoint  A.  B.  the 
executor  of  my  property,"  he  would  also  be  a  trustee  for  the  next  of  kin.  If  he 
said, "  I  appoint  A.  B.  executor  of  all  my  property,"  the  result  would  be  the  same. 
If  he  said,  ^^  I  appoint  A.  B.  executor  of  all  the  property  I  shall  die  possessed 
of, "  there  would  be  no  difference.  In  point  of  fact,  all  these  phrases  were  equi- 
Talent  to  each  other.  The  circumstance  that  an  imperfect  trust  was  created 
which  would  be  equally  binding  on  any  person  who  took  the  property,  could 
only  be  considered  with  the  rest  of  the  will. — (Juler  v.  JaZer,  9  W.  R.  61.) 

Settleicent — Thellusson  Act. — ^A  settlement  was  made  in  Ireland  in  contem- 
plation of  a  marriage  between  an  Englishman  and  an  Irish  lady,  by  which  the 
father  of  the  lady  settled  a  sum  of  money  upon  trust  to  be  invested  in  British 
fonda,  and  to  be  accumulated  during  the  joint  lives  of  the  intended  husband  and 
wife,  and  also  during  the  life  of  the  husband  if  he  should  survive  his  wife 
(which  happened) ;  and  after  his  death,  if  there  should  be  only  one  child,  or 
there  being  more  than  one,  if  all  but  one  should  have  died  '^  unmarried  and 
without  issue,"  then  in  trust  for  such  one  child.    But  if  there  should  be  more 
than  one  cbUd,  then  upon  trust  for  all  the  children,  in  such  shares  as  the  hus- 
band and  wife,  or  the  survivor,  should  appoint,  and  in  default,  for  all  equally, 
the  share  to  be  vested  at  twenty-one  or  marriage.  The  marriage  was  solemnized, 
and  the  wife  died  in  the  lifetime  of  her  husband,  leaving  sev^Ed  children.    Two 
of  the  sons  married,  and  one  of  them  had  issue,  and  the  father  appointed  a  share 
to  each  on  his  marriage.    Held^  that  the  settlement  of  this  sum  must  be  con- 
adeied  eit^her  the  settlement  of  the  father,  in  which  case  it  was  an  Irish  settle- 
ment, and  not  within  the  TheUusson  Act,  or  the  settlement  of  the  husband,  in 
vMch  case  the  accumulations  were  not  beyond  the  period  prescribed. — (^Hey- 
tcoad  V.  Heywood,  9  W.  R.  62.) 

AppoBnoKifEKT — Debentures. — ^The  interest  upon  railway  debentures  is  not 
within  the  provisions  of  the  Apportionment  Act,  not  being  part  of  one  entire 
thing,  which  the  dividends  of  stock  are.  If  a  testator,  possrased  of  railway 
debeQtures,  dies  after  the  time  at  which  the  interest  is  due,  but  before  it  is 
declared,  that  portion  which  accrued  due  in  the  lifetime  of  the  testator  is 
capital,  and  not  income,  as  between  tenants  for  life  and  remainderman.  Kin- 
dosley,  V.  C. :  This  question  had  nothing  to  do  with  the  Apportionment  Act, 
bat  would  equally  arise  if  no  Apportionment  Act  had  ever  passed.  An  appor- 
tionment was  the  dividing  into  portions  of  the  dividends  which  were  payable 
half-yearly,  of  so  much  stock,  say  3  per  cent,  consols,  which  were  one  entire 
thing,  and  to  which  the  Apportionment  Act  applied ;  the  tenant  for  life,  that  is 
the  executor,  being  entitled  to  an  apportioned  part  of  that  one  entire  thing, 
divided  into  two  portions,  and  distributed  between  the  tenant  for  life  and  the 
remainderman.  This  was  the  case  of  deb^itures,  which  stood  on  the  same 
footing  as  bonds  or  mortgages,  the  interest  being  payable  half-yearly;  but  the 
half  year's  interest  not  b^g  one  entire  thing — not  the  aggregate  of  the  interest 
— but  accruing  de  die  in  diem,  although,  according  to  an  arrangement,  it  was  not 
payable  until  Uie  end  of  the  half  year,  but  it  was  still  due. — (Re  Uoger^g  Trust, 
9  W.  R.  64.) 

Jonrr  Stock  Company — Amalgamation. — An  agreement,  dated  15th  July 
1856,  waa  entered  into  between  a  director  of  the  Era  and  a  director  of  the 
Saxon  life  Assixrance  Society,  on  behalf  of  their  respective  societies,  whereby  it 
was  agreed  that  the  business  of  the  Saxon  should,  from  the  date  of  ihe  agree- 
ment, be  amalgamated  with  the  Era,  on  certain  terms,  of  which  the  principal 
were  as  follows :  The  subscribed  capital  of  the  Saxon  to  be  considered  as  a  sum 
named  for  which  the  Era  was  to  give  to  the  Saxon  shareholders  shares  on  which 
a  sum  named  should  be  deemed  paid :  the  amount  of  money  on  loan  by  the 
Saxon  to  be  applied  in  reduction  of  the  debts  of  the  Saxon  in  the  first  instance : 
the  debts  of  the  Saxon  to  be  taken  as  certain  specified  amounts,  including  a  debt 
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to  the  Anchor  Atforanoe  Company,  L.1500,  and  one  to  MeBsn  Rogero,  L.800 : 
the  Saxon  ahareB  to  be  given  up  for  cancdment,  and  the  Era  to  deliver  shares  to 
the  holders  of  the  Saxon  shares  on  their  signing  the  Era  deed,  such  shares  to  be 
deemed  10s.  paid,  and  to  be  granted  rateablj  according  to  the  number  of  shares 
agreed  to  be  given :  two  of  the  directors  of  the  Saxon  to  join  the  Era  Board. 
The  arrangement  between  the  two  societies  was  finally  embodied  in  a  deed  dated 
Ist  August  1857,  by  which  (amongst  other  thin^)  the  Saxon  Society  assigned 
all  their  property  to  the  Era  Society,  and  the  Era  Society  covenanted  to  pay 
the  scheduleii  debts  of  the  Saxon  Society,  including  the  two  debts  above 
mentioned.  On  the  argument,  which  related  to  certain  claims  against  debtors 
of  the  company,  the  main  question  was,  whether  the  so-called  amalgamation 
was  not  tdtra  vires,  and  therefore  illegal  and  void,  and  whether  the  claim- 
ants could  establish  any  claim  against  the  Era  Sbdety  on  the  foundation 
of  transactions  growing  out  of  and  inseparably  connected  with  the  amalga- 
mation. Wood,  y.  C,  decided  in  the  affirmative.  With  re^)ect  to  the 
observation  that  had  fallen  from  the  learned  judges  in  Ernest  v.  NichoUs^  and 
Balfour  v.  Ernest,  as  to  the  possibility  of  subsequent  ratification  by  the  share- 
holders, those  observations  must  always  be  taken  with  reference  to  the  circum- 
stance, that  there  was  a  power  for  the  purpose  contained  in  one  of  the  deeds  of 
settlement.  Here  no  sucn  power  was  contained  in  either  deed  ;  and  when  once 
established  to  be  ultra  vires,  no  meetings  of  shareholders,  however  numerous, 
can  bind  any  one  dissenting  shareholder  to  such  a  course.  It  was  never  in- 
tended to  be  laid  down  that  a  company  formed  for  one  purpose  could  bLud  the 
shareholders  to  acts  not  within  the  purpose  of  the  deed. — (Re  The  Era  Assurance 
Society,  9  W.  R.  67.) 

Property — Donation  inter  vivos. — ^A.  from  time  to  time  purchased  debentures, 
amounting  altogether  in  value  to  between  L.2000  and  L.3000,  and  deposited 
them  with  B.,  who  Uved  with  him  as  his  wife.  As  they  were  purchased,  B. 
received  the  stockbroker's  receipts.  She  cut  off  the  coupons  as  they  were  wanted, 
and  accompanied  A.  to  receive  the  divideuds.  B^  the  evidence  it  appeared  that 
before  purchasing  the  debentures  A.  had  promised  them  to  B.,  and  had  said 
she  must  keep  them ;  and  that  subsequently  he  had  frequently  alluded  to  tliem 
as  her  property.  A.  bequeathed  L.3000  to  B.  during  her  life  and  widowhood, 
and  L.30()0  for  her  daughter  by  him.  Held,  that  Siere  was  a  good  gift  inter 
vivos,— {Bland  v.  MaccuUoch,  9  W.  R.  66.) 

Wills — French  Domicil. — ^By  the  French  law,  the  will  of  a  domieUed  French- 
man, executed  in  a  foreign  country,  according  to  the  forms  required  by  the  law 
of  that  foreign  country,  is  a  vidid  wiU.  The  appointment  by  a  domiciled 
Frenchman  in  an  holograph  will  of  an  executeur  testamentaire  is  subject  to  the 
rules  of  the  French  law,  even  as  respects  personal  property  out  of  France ;  and 
where  the  French  Court  had  decreed  that  the  time  lunited  by  the  JYench  law 
for  the  execution  of  such  an  executorship  had  passed,  and  that  the  executor  had 
no  more  right  to  intermeddle  in  the  estate  of  the  testator,  and  that  the  parties 
bendicially  entitled  were  the  only  persons  who  had  a  right  to  intermeddle,  the 
Court  held  itself  bound  by  such  decree,  and  refused  to  grant  probate  (with  re- 
spect to  personalty  in  England)  to  such  an  executor.  Sir  C  Cresswell :  The 
will  was  that  of  a  domiciled  Frenchman,  the  succession  to  be  dealt  with  was 
therefore  French ;  and  all  personal  property  is  by  fiction  of  law  in  the  place 
where  the  testator  dies  domiciled.  The  rights  in  England  of  an  executor  to 
whom  probate  has  been  granted  by  an  English  Court,  must  be  regulated  by 
English  law ;  but  the  meaning  and  effect  of  the  appointment  of  an  executeur 
testamentaire  in  such  a  will  as  that  made  in  France  By  a  domiciled  Frenchman 
is  a  question  of  French  law.  Seisin  or  possession  was  not  by  such  an  appoint- 
ment given  to  the  executor,  nor  was  the  property  vested  in  him ;  and  it  was 
by  the  proper  authority  given  to  the  universal  legatee.  The  French  Courts, 
then,  having  decided  that  the  office  conferred  upon  Guichard  had  expired  before 
he  filed  his  declaration  in  this  suit,  upon  what  ground  can  I  recognise  him  as 
still  entitled  to  it  ?  *  As  granting  probate  here  of  a  foreign  will,  the  Court  is 
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uxiliary  to  the  ooiffts  of  testator's  ooontry.  Upon  such  a  question  of  French 
kw,  I  am  bound  to  put  faith  in  the  tribunals  of  that  country,  and  adopting 
ihek  dedsicm,  I  pronounce  that  Monsieur  Guichard  is  not  entitfed  to  probate  of 
this  will.— (ZHaiie»vt2fe  v.  Anderson  and  Quichard^  9  W.  R.  74.) 

Salyaoe — Derelict— Waere  a  yessel  derelict  was  salved,  the  Court,  consider- 
mg  the  services  of  the  salvors  to  have  been  of  verj  great  merit,  awarded  to  th^n 
a  moietj  of  the  value  of  the  property  salved. — (The  Pelican  and  the  Wave  v. 
The  Minerva^  9  W.  R  81.) 

EscBEAT — Foreian  Law. — ^The  general  right  of  the  Crown  to  succeed  to  pro- 
party  OQ  failure  of  heirs  is  not  excluded  in  the  case  of  a  Brahmin  subject  to 
Hindoo  law.  The  question  in  this  appeal  was  as  to  the  right  of  the  Government 
to  succeed  to  the  estate  of  a  Hindoo,  who  died  without  heirs.  Knight  Bruce, 
L.  J.  (after  refsring  to  the  Hindoo  law) :  Their  lordships,  however,  are  not 
sadsfied  that  the  Sudder  Court  was  not  in  error  when  it  treated  the  appellant's 
ckim  as  wholly  and  merdy  determinable  by  Hindoo  law.  They  conceive  that 
the  title  which  he  sets  up  may  rest  on  grounds  of  general  or  universal  law. 
The  last  owner  of  the  property  in  question  in  this  suit  derived  her  title  under 
an  express  grant  from  the  Government  to  her  husband,  a  Brahmin,  whom  die 
succeeded  as  hdress-at-law.  If,  upon  her  death,  there  had  been  any  heirs  of  her 
hiffiband,  those  heirs  must  have  been  ascertained  by  the  principles  of  the  Hindoo 
Liw ;  but  by  reason  of  the  prevalence  of  a  state  of  law  in  the  Mofussil  which 
reodeis  the  aaoertainment  of  the  heirs  to  take  on  the  death  of  an  owner  of  pro- 
pertT,  a  question  substantiallv  dependant  on  the  status  of  that  owner.  According^ 
to  the  bw  administered  by  the  Provincial  Courts  of  British  India,  on  the  death 
of  any  owner,  being  absolute  owner,  any  question  touching  the  inheritance  from 
faiffl  «f  his  pit^rty  is  determinable  in  a  manner  personal  to  the  last  owner. 
Iliia  system  is  made  the  rule  for  Hindoos  and  Mahomedans  by  positive  regula- 
tion; in  other  cases  it  rests  upon  the  course  of  judicial  decisions.  But  when 
it  IB  made  out  clearly  that,  by  Uie  law  ajrplicable  to  the  last  owner,  there  is  a 
total  Mure  of  heirs,  then  the  claim  to  the  land  ceases  (we  apprehend)  to  be 
subject  to  any  such  personal  law ;  and  as  all  property  not  dedicated  to  certain 
religious  trasts  must  have  some  legal  owner,  and  there  can  be,  legally  speaking, 
no  unowned  property,  the  law  of  escheat  intervenes  and  prevails,  and  is  adopt^ 
generally  in  all  courts  of  the  country  alike.  Private  ownership  not  existing, 
the  State  must  be  owner  as  ultimate  lord. — (The  Collector  of  MasuUpatam  v. 
Oxtdly  Vencata  Narainapah^  dYi.'R,  82.) 

Will — Reversionary  Interest, — A  testator  by  his  will  gave  as  follows : — "  To 
my  wife  I  hereby  bequeath  the  whole  of  my  pay,  balance  of  pay,  clothing,  balance 
of  dotfaing,  money  and  monies  that  may  be  now  due  or  may  become  due  to  me  at 
my  decease ;  also  the  whole  of  my  property  and  effects — that  is  to  say,  my  box, 
clothes,  bedding,  etc.,  etc.,  I  bequeath  to  my  wife."  At  the  time  of  his  death 
the  testator  was  entitled  to  certain  reversionary  interests  in  certain  sums  of 
stock.  Held^  that  the  words  under  the  videlicet  did  not  restrict  the  general 
vords  which  preceded  them,  and  that  the  stock  in  question  passed  by  the  will. 
The  M.  R. :  The  case  of  Timewell  v.  Perkins  was  very  important  to  show  that 
general  words  were  to  be  cut  down  to  the  words  ejusdem  generis^  not  only  where 
they  followed,  but  where  they  preceded  them.  There  was  a  difference  where, 
as  here,  there  waa  a  bequest  of  a  number  of  articles,  about  which  there  might 
be  a  question  whether  they  included  the  particular  property,  and  the  testator 
went  on  to  bequeath  the  whole  of  his  property  and  effects,  mentioning  some  of 
the  articles  before  referred  to.  His  Honour  thought  that,  in  this  case,  by  the 
sabfiequent  enumeration  it  was  intended  that  the  general  statement  was  to  extend 
to  and  include  this  property ;  and  the  clause  went  on  ^^  etc.,  etc.,"  which  meant 
"all  other  things^,"  so  that  the  clause  would  rim,  "the  whole  of  my  property 
sod  ^ects,  that  is  to  say^  my  box,  clothes,  bedding,  and  all  other  effects,"  and 
clearly  included  everything  that  the  testator  had. — {Cover  v.  JJavis^  9  W.  K. 
87.) 
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Will — Construction, — ^Thetestator,  by  his  will,  gave  all  his  estate  and  effects, 
real  and  personal,  to  trustees  upon  trust  for  his  ^e  for  life,  and  after  her  de- 
cease to  sell  such  parts  thereof  as  were  of  a  saleable  nature,  and  to  stand  pos- 
sessed of  the  trust  monies,  stocks,  funds,  and  effects,  for  the  benefit  of  the 
children  of  his  nephews  and  nieces.  By  a  codicil,  the  testator  gave  to  the 
plaintiff,  then  Amelia  Rye  Brisley,  spinst^,  all  and  singular  his  household  furni- 
ture, plate,  linen,  china,  pictures,  and  other  the  goods,  chattels,  and  effects  which 
should  be  in,  upon,  or  about  his  dwelling-house  and  premises  at  the  time  of  his 
decease,  for  her  own  use,  she,  the  said  Amelia  Rye  Brisley,  nevertheless  allowing 
to  the  testator's  wife  the  use  and  enjoyment  thereof  during  her  life.  At 
the  death  of  the  testator  there  was  in  lus  dwelling-house  mentioned  in  the 
above  codicil,  the  sum  of  L.460  in  bank  notes  and  gold.  The  question  was, 
whether  the  plaintiff  was  entitled  to  this  sum  of  L.460.  Wood,  V.-C,  said : 
This  case  must  be  decided  upon  a  principle  which  was  not  difficult  of  application. 
Where  the  will  contained  no  bequest  of  residue,  except  it  were  by  the  operation 
of  a  clause  similar  to  that  now  in  question,  so  that,  imless  the  fullest  effect  were 
given  to  the  words  used,  the  testator  would  die  partially  intestate, — ^there  the 
clause  would  be  treated  as  an  imperfect  enumeration,  followed  by  general  words 
by  which  the  testator  had  intended  to  comprise  all  his  personal  estate.  But 
where  the  bequest  was  limited  to  a  particular  portion  of  the  estate,  intestacy 
must  be  presumed  as  to  the  Teeid\ie,—(Gibbs  v.  Lawrence^  9  W.  R.  93.) 

Vendor  and  Purchaser — Forged  Signature, — Trust  monies  standing  in  the 
names  of  three  trustees  were  invested  in  railway  debentures  under  the  authority 
of  the  trust  deed.  These  debentures  were  subsequently  transferred  to  a  pur- 
chaser for  value  by  one  of  the  three  trustees,  who  forged  the  signatures  of  his 
co-trustees  to  the  instrument  purporting  to  effect  the  transfer,  and  absconded 
with  the  proceeds.  Held,  that  the  purchaser  who  had  taken  the  transfer  with 
notice  of  the  trust,  and  without  inquiry  into  the  circumstances  attending  the 
alleged  signatures,  could  not  insist  upon  his  purchase  as  against  the  co-trustees, 
who  were  entitled  to  have  such  forged  transier  cancelled. — {Cottam  v.  Eastern 
Counties  Ry.  Co.,  9  W.  R.  94.) 

Contract — Usage  of  Trade, — ^A  contract  contained  a  claufe  in  which  it  was 
stipulated  that  ^^a  weekly  account  of  work  done"  should  be  delivered.  A 
weekly  account  was  delivered,  but  of  a  portion  of  the  work  done  only.  Held^ 
that  parole  evidence  was  admissible  to  show  that  in  the  trade  to  which  the  con- 
tract had  reference,  the  term  "  weekly  account  of  work  done"  was  applicable 
to  work  only  of  a  particular  kind.  Where  a  clause  stipulated  that  for  all  extra 
work  written  directions  should  be  given,  under  the  hand  of  the  architect — held^ 
that  a  sketch  made  by  the  architect,  and  not  signed  by  him,  was  not  such  a 
direction  as  complied  with  the  contract.  Cockburn,  C.  J. :  I  think  that  in 
this  case  parole  evidence  was  properly  received.  In  every  case  it  is  the  duty  of 
the  Court  to  give  effect,  if  possible,  to  the  intention  of  the  parties.  And  though 
parole  evidence  is  not  admissible  to  explain  what  that  intention  is  if  terms  are 
used  which  can  have  no  other  than  one  signification,  yet  if  words  are  used 
which,  besides  their  ordinary  signification,  have  another  and  a  technical  signi- 
fication well  established  by  custom,  then  parole  evidence  is  admissible  to  show 
what  that  is ;  and,  if  the  parties  have  drawn  up  the  contract  in  question  with* 
reference  to  that  particuh^  trade  or  class  of  dealings  in  which  the  words  are 
used  in  their  extraordinary  or  technical  sense,  they  will  be  taken  to  have  used 
those  words  in  liiat  and  not  in  their  ordinary  sense. — {Myers  v.  Sarl^  9  W.  R. 
96.) 

Bill  of  Exchange — Set-off. — ^In  an  action  on  an  indemnity  against  a  bill  of 
exchange,  the  plaintiff  alleged  generally,  as  damages,  that  he  had  been  compelled 
to  pay  the  bill  with  interest,  and  the  costs  in  an  action  brought  by  the  bolder 
of  the  bill,  and  had  incurred  costs  himself  in  defending  the  said  action.  Held^ 
that  each  of  these  heads  of  damage  constituted  a  distinct  cause  of  action,  and 
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that  the  plaintiff  could  not,  by  dedaring  in  the  above  form,  deprive  the  defendant 
of  hJ8  right  of  pleading  a  set-off  to  that  portion  of  the  damage  which  was 
hqoidated ;  that  a  set-off,  therefore,  which  was  confined  to  the  amotmt  of  the  bill 
and  interest  only  was  well  pleaded. — {Crampton  y.  Walker,  9  W.  R.  98.) 

CoKTBACT — Measure  of  Damages. — In  an  action  against  a  railway  company 
lor  delay  in  carrying  and  delivering  goods  where  there  was  no  special  contract, 
the  judge  direct^  t£e  jury  to  find  a  certain  sum  for  the  wages  of  the  plaintiff's 
servants,  who  were  kept  out  of  employment  by  the  non-arrival  of  the  goods ; 
and  also  left  it  to  the  jury  to  name  the  amount  the  plaintiffs  should  recover  by 
the  loss  of  profits  from  the  same  cause.  Held  by  the  G.  of  Ex.  to  be  a  misdirec- 
tion, on  the  authority  of  Hadhv  v.  BaxendaU,  9  Ex.  341 ;  2  W.  R.  302. 
Pollock,  C.  B.  :  It  was  not  merely  the  non-arrival  of  the  cotton  which  pre- 
vented the  plaintiffs  mill  from  commencing  work ;  but  it  was  the  non-arrival 
of  the  cotton,  coupled  with  the  fact  that  the  plaintiffs  had  no  stock  of  cotton 
on  hand  to  continue  the  work  in  their  mill.  Here  there  was  no  special  contract 
to  deliver  immediately.  Railway  companies  are  bound  to  carry  goods  at  a 
certain  rate  within  a  reasonable  time  ;  but  if  they  are  required  to  carry  and 
deliver  them  in  very  short  space  of  ,time,  and  to  be  held  responsible  for  non- 
arrival  within  that  time,  I  should  tiiink  they  would  say,  they  would  not  be 
responsible,  unless  a  sum  exceeding  the  ordinary  tariff  was  paid. — {Gee  and 
Another  v.  Lancashire  and  Yorkshire  Railway  Company,  9  W.  K.  103.) 

CoPTRiGHT — Separate  Publication. — ^The  author  of  an  article  contributed  to  a 
periodical,  is  entitled  to  restrain  the  separate  publication  of  such  article,  by  the 
proprietor  of  the  periodical,  without  the  necessity  of  previously  registering  his 
oopyrwht  in  such  article,  under  6  &  6  Vict.,  cap.  45,  sec.  24.  The  republica- 
tion  ofthe  Christmas  number  of  a  periodical  under  a  different  title,  form,  and 
price,  is  a  ^^  separate  publication*^  of  an  article  contained  in  such  number,  which 
the  author  is  entitled  to  restrain.  Wood,  V.-C. :  This  was  clearly  the  case  of  a 
periodical  paper  with  a  double  or  extra  number  at  Christmas.  The  question 
was,  whether  the  defendant  had  threatened  to  publish  this  tale  *^  separately*' 
horn  the  periodical,  and  there  could  be  no  doubt  upon  the  advertisement  that 
be  had  ao  threatened.  He  announced,  as  it  was  alleged  in  the  bill  he  had  done, 
'*  a  new  and  distinct  publication."  The  cover  also  was  intended  to  be  quite 
different,  and  the  price  was  to  be  two  shillings  instead  of  twopence.  The  in- 
junction must  be  granted. — {Mayhew  v.  Maxwell,  9  W.  R.  118.) 

Game  Ij^ws — Licensed  Dealer.— By  1  &  2  Will.  IV.,  cap.  32,  sec.  4,  it  is  pro- 
vided that,  "  if  any  person  licensed  to  deal  in  game  by  virtue  of  that  Act  shall 
buy  or  sell,  or  knowingly  have  in  his  house,  shop,  stall,  possession,  or  control, 
any  bird  of  game  after  the  expiration  of  ten  days  from  the  respective  days  in 
each  year  in  which  it  shall  become  uxdawf  ul  to  kill  or  take  such  birds  of  game, 
evay  such  person  shall,  on  conviction  of  any  such  offence,  forfeit  and  ^y  for 
ereiy  head  of  game  so  bought,  sold,  or  found  in  his  house,  shop,  possession,  or 
control,  any  sum  not  exceeding  L.2  and  the  costs  of  the  conviction."  Held  by 
the  Q.  B.,  that  birds  of  game  include  live  birds. — {Loome  v.  Bailey,  9  W.  R. 
119.) 

ELEcn\'E  Franchise — Joint  Stock  Company. — ^This  was  an  appeal  from  the 
decision  of  a  revising  barrister,  by  a  person  whose  claim  to  the  county  franchise 
on  die  ground  of  his  membership  in  a  joint  stock  company,  incorporated  tmder 
the  Acts  of  1856  and  1857,  and  poss^sed  of  some  real  property  in  the  West 
Riding  of  Yorkshire,  had  been  disallowed.  The  jperson  represented  by  the 
QOfflinal  appellant  had  40s.  a  year,  in  respect  of  his  shares,  arising  out  of  the 
company's  freehold  premises.  Keating,  J.,  delivering  the  judgment  of  the 
Court  of  C.  P.  :  The  Joint  Stock  Companies  Act,  19  &  20  Vict.,  cap.  47,  sec. 
13,  provides  that  upon  the  incorporation  of  the  company  being  certined  by  the 
registrar,  the  shareholders  "  shall  thereupon  be  a  body  corporate  by  the  name 
prescribed  in  the  memorandum  of  association,  having  a  perpetual  succession  and 
a  CQDuuon  seal,  with  power  to  hold  land ;  but  with  such  pecuniary  liability  on 


112  ENGLISH  CASES. 

the  part  of  the  shareholdeiB  as  ia  hereinafter  mentioned  ;*'  and  by  the  Idth 
section  of  the  same  Act,  it  is  enacted  that  ^^  the  shares  so  issued  shall  be  personal 
estate,  and  shall  not  be  of  the  nature  of  real  estate."  It  being  thus  provided 
that  the  lands  shall  be  held  by  the  corporation,  and  that  the  shares  shall  be 
personal  property,  and  not  in  the  nature  of  real  property,  we  are  of  opinion 
that  a  shareholder,  as  such,  can  have  no  freehold  estate  legal  or  equitable  m  any 
limds  so  held  by  the  corporation,  and  that  his  rights  are  confined  to  a  propor- 
tionate share  in  the  profits  of  the  company.— (5«/mcr  v.  NorrU,  9  W.  R.  122.) 

Contract — Construction, — ^The  defendant  agreed  with  the  plaintiff  (in  con- 
sideration of  the  pkdntiff 's  forbearing  to  prosecute  a  Chancery  suit)  that  he 
would,  out  of  the  first  monies  he  mi^t  receive  from  W.,  in  respect  of  the  de- 
fendant's claim  on  W.  arising  out  of  the  Ba^ia  Railway  contract,  hand  to  the 
plaintiff  the  sum  of  L.500 ;  and  out  of  any  further  monies  he  might  receive 
from  the  said  W.,  in  respect  of  the  same  contract,  ten  per  cent,  upon  the  net 
amount  wluch  he  might  so  from  time  to  time  receive,  until  such  per  centage  to 
the  plaintiff  should  amount  to  L.1800,  when  all  further  payments  by  the  de- 
fendant were  to  cease,  it  being  agreed  that  the  defendant  would  not  compromise 
with  W.  without  providing  for  the  plaintiff  the  above  L.1300,  or  so  much  of  it 
aa  might  remain  due  to  him  according  to  his  promise.  The  plaintiff  sued  the 
defendant,  and  declared  against  the  defendant  in  the  first  count  for  non-pay- 
ment of  the  L.500  or  the  ten  per  cent.  The  defendant  pleaded  to  the  first 
count,  except  so  far  as  it  related  to  the  said  sum  of  L.500,  that  he  received  from 
W,  no  momes  whatever  in  respect  of  the  said  Bahia  Railway  contract  over  and 
above  a  certain  sum  paid  in  one  payment — ^that  is  to  say,  L.2000,  and  out  of 
which  the  plaintiff  became  entitled  to  the  said  sum  of  L.500,  and  no  m(M%. 
Held  by  the  Court  of  C.  P.,  on  demurrer  to  this  plea  (Erie,  C.  J.,  duhitanU\ 
that  the  plea  was  good. — (fiochrane  v.  Geeen^  9  W.  R.  124.) 

Joint  Stock  Companies  Acts,  1856  and  1857 — Winding  up,-— A  clause  of  a 
deed  of  settlement  of  a  joint  stock  company  provided  that  every  general  meeting, 
whether  ordinary  or  extraordinary,  shall  be  called  by  the  board  of  directors,  on 
the  shareholders  signing  requisition  and  giving  notice,  as  the  case  may  be,  by 
advertising  the  same  in  two  or  more  of  the  daily  newspapers  published  in 
London  or  Westminster,  or  by  such  advertisement  and  omer  means  as  the 
directors  shall  deem  fit ;  and  that  such  advertisements  i^U,  in  case  of  an 
original  general  meeting,  whether  ordinary  or  extraordinary,  give  at  least 
seven  days',  and  not  more  than  twenty-one  days*  notice,  etc.,  and  that  such 
advertisement  shall  express,  in  cases  where  the  same  shall  be  required  by  any  of 
the  provisions  herein  contained,  the  object  or  objects  of  such  meeting  as  the 
business  proposed  to  be  transacted  thereat.  A  subsequent  clause  provided  that 
no  other  business  shall  be  transacted  at  an  extraordinary  general  meeting  than 
the  business  for  which  it  shall  have  been  expressly  called.  Held  by  the  Court  of 
Ex.,  that  the  liquidators  for  the  winding  up  of  the  company  under  the  statutes 
19  &  20  Vict.,  cap.  47,  and  20  &  21  Vict.,  cap.  14,  could  not  be  appointed 
without  special  notice,  and  that  it  waa  immaterial  that  the  company  was 
established  before  the  passing  of  the  Winding-up  Acts. — {The  Anglo- CaU/ornian 
Gold  Mining  Company  v.  Lewis^  9  W.  R.  126.) 
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SIR  JOHN  STUART  "IN  CHANCERY." 

The  liistoiy  of  the  conflict  of  laws,  arid  and  unprofitable  as  it  is  in 
its  technical  aspects,  maj  yet  fximish  an  entertaining  episode  in  a 
philosophy  of  ambition,  or  point  a  moral  in  a  discourse  on  the  vanity 
of  hnman  wishes.  The  materials  for  such  a  history  exist  in  abond- 
anoe  in  the  chionides  of  legal  science,  as  expounded  by  the  admini- 
stntors  of  the  laws  of  the  Europei^n  and  American  family  of  nations^ 
But  the  critical  historian  wonld  not  necessarily  confine  his  exposi- 
tkms  to  snch  modem  insttoces  as  have  been  collected  in  the  works 
of  tuthoriaed  reporters.  Wherever  civilisation  has  effected  the 
separaticm  of  the  judicial  and  administrative  fimctions,  the  necessity 
will  arise  of  defining  the  extent  of  the  judicial  authority ;  wherever 
sovereign  jurisdiction  is  claimed,  some  Csssar  of  the  forum  will 
exemplify  the  lust  of  empire  by  usurping  authority  over  those  who 
owe  tlk^ance  to  other  courts  of  justice* 

The  possibility  of  a  conflict  of  laws  presupposes  the  existence  of 
mtems  of  law  which  can  conflict.  In  classical  times,  when  the 
civil  code  was  supreme,  there  could  be  no  conflict ;  for  the  same 
reason  that,  prior  to  the  Beformation,  there  could  be  no  conflict  of 
religious  opinions.  The  Praetor,  like  the  Pope,  the  Grand  Turk,  or 
Vice<7hancellor  Stuart,  would  ^*  brook  no  rival  near  his  throne." 
The  law  he  administered  being  summumjusj  it  is  apparent  that  any 
system  of  laws  presuming  to  come  into  conflict  with  hisj  would  be 
either  tabooed*,  or,  if  noticed  at  all,  must  have  been  noticed  only  to 
be  rebuked  as  revolutionary,  impious,  and  intrusive.  Only  fan<7 
the  imperial  delegate  sittmg  down,  after  despatching  an  edict  which 
was  to  remodel  the  law  of  settlements  throughout  the  empire, 
gravely  to  listen  to  an  argument  against  his  o^n  jurisdiction.  Some 
'^defensor,'*  perhaps,  or  mayor  of  a  provincial  town,  has  interfered  in 
the  appointment  of  a  guardian,  and  has  the  audacity  to  lay  claim  to 
independent  jurisdiction.  The  mere  definition  of  the  jus  civUe 
woald  be  considered  an  ample  reiutation  of  such  impertinent  pre- 

VOL.  v.— NO.  U.  HARCH  1861.  F 
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tensions.  A  well-timed  allasion  to  the  source  of  the  prstorian 
aathoritjy  would  freeze  the  soul  of  the  sophist  who  had  presumed  to 
question  its  sovereignty.  Conflict  of  jurisdiction  I  His  friend  the 
Proconsul  would  know  how  to  deal  with  such  notions.  Failing 
milder  remedies,  crucifixion  might  be  tried.  The  barbarian  could 
not,  of  course,  argue  after  thcU, 

Passing  over  the  period  of  the  personal  laws,  when  every  magis- 
trate behoved  to  be  a  walking  cyclopedia  of  jurisprudence,  the  ratio 
decidendi  varying  with  the  cut  of  the  defender's  coat,  we  arrive  at 
a  time  when  the  courts  in  each  countiy  confined  themselves  to 
administering  their  own  distinctive  systems  of  jurisprudence;  and 
when  therefore  conflicts  became  possible.  Various  were  the  ezpe« 
dients  that  were  then  devised  to  mitigate  the  evils  of  hostile  collision, 
and  smooth  the  way  for  a  transition  from  one  system  of  juris- 
prudence to  another.  In  the  casuistry  of  jurisprudence,  the  Dutch 
commentators  have  deservedly  borne  the  palm  for  ingenuity ;  but 
the  taste  for  legal  refinements,  if  history  speaks  truly,  was  not  con- 
fined to  the  sages  of  the  law  among  that  enterprising  people. 

Among  the  earliest  applications  of  the  doctrine  of  comitas  on 
record,  we  may  notice  the  tradition  preserved  by  the  humorous  his- 
torian of  New  York,  as  to  a  universal  scale  of  weights  and  measures 
established  by  the  Dutch  courts  in  that  province,  for  the  settlement 
of  questions  between  the  colonists  and  the  native  population.  The 
basis  of  computation  in  every  case  was  the  dmple  proposition,  that 
a  Dutchman's  foot  weighed  exactly  one  pound.  The  simple  In- 
dians were  much  puzzled  by  the  disproportion  between  bulk  and 
weight ;  for,  let  them  place  a  bundle  of  furs  never  so  large  in  one 
scale,  and  a  Dutchman  put  his  foot  in  the  other,  the  bundle  was 
sure  to  kick  the  beam.  But,  at  any  rate,  this  method  had  the  merit 
of  simplicity;  and,  when  the  dealer  happened  to  be  also  weigh- 
master,  it  may  easily  be  supposed  that  one  of  the  parties  was  per- 
fectly satisfied  with  the  bargain. 

Without  vouching  for  the  historical  accuracy  of  the  story,  we  may 
aflSrm  that  the  principle  of"  Dutch  weight"  is  admirably  suited  for 
the  solution  of  difficult  international  questions.  Where  there  is  no 
possibility  of  referring  differences  to  a  neutral  party,  it  is  obviously 
most  expedient  that  each  nation  and  each  judge  should  set  up  some 
one  invariable  standard  of  right  and  wrong,  by  which  all  adverse  or 
contrary  judgments  may  be  tested,  and  the  true  doctrine  irrevocably 
and  finally  ascertained.    If  the  size  of  the  judge's  foot  will  not  avail, 
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perhaps  the  strength  of  bis  oonscienoe  (whicfa^  accordiog  to  Selden, 
varies  according  to  some  unknown  function  of  the  former)  may  serve 
the  purpose.  Yice-Chancellor  Stuart,  for  instance,  is  fortunate  in 
the  possession  of  a  potential  conscience.  We  do  not  know  exactlj 
how  we  ought  to  estimate  its  value.  We  might  set  it  down,  for  con- 
venience, at  one  poond ;  but,  with  more  perfect  generalitj,  let  us 
denote  it  by  the  indeterminate  symbol  x.  Using  a  similar  form  of 
notation  to  denote  the  conscience  of  any  other  judge,  the  problem  of 
the  conflict  of  laws,  investigated  from  the  Vice^Chancellor^s  point  of 
view,  consists  merely  in  giving  such  values  to  the  symbols,  that  x 
shall  a/tffoys  preponderate  over  the  other  quantity — call  \ty — which 
represents  the  conscience,  intellectual  capacity,  or  legal  attainments 
of  the  court  with  which  the  Yice-Chancellor  b  desirous  of  coming 
into  collision.  Any  intelligent  schoolboy  will  solve  the  problem ; 
y,  of  course,  must  be  a  negative  quality.  In  plain  Efiglish,  the 
rival  judicatory  must  be  assumed  to  be  always  in  the  wrong. 

It  18  needless  to  recapitulate  the  details,  with  which  the  professioo  , 
are  abeady  familiar,  of  the  proceedings  relative  to  the  guardianship 
of  the  Marquis  of  Bute,  which  have  led  to  the  collision  between  Yice- 
Chancellor  Sir  John  Stuart  and  the  Second  Division  of  the  Court 
of  Session.  On  the  merits  of  the  question  we  do  not  propose  to 
enter,  as  we  understand  that  both  judgments  are  to  be  taken  to 
appeal  to  the  House  of  Lords.  S^garded  however  as  a  personal 
and,  to  some  extent,  an  international  question,  the  controversy  is 
annsnally  interesting,  and  is  fair  matter  for  public  criticism.  To 
understand  the  positions  occupied  by  the  English  and  Scotch  courts 
in  the  matter,  it  is  only  necessary  to  keep  in  view  that  Colonel 
Stoart,  the  tutor-at-law,  is  the  first  legally  appointed  guardian  of 
the  young  Marquis,  and  that  the  person  of  the  Marquis  is  within 
the  territory  of  the  Court  of  Session.  These  cu-cnmstances  give 
the  key  to  the  temper  and  tone  of  the  respective  judgments.  Thus 
the  Court  of  Session,  secure  in  the  consciousness  of  priority  of  juris- 
diction, and  having  also  that  possession  which  gives  it  the  power 
of  enforcing  its  decrees,  is  calm,  tolerant,  and  dignified.  The  Yice- 
Chancellor,  having  lost  the  custody  of  the  minor,  and  being  unable 
to  give  efiect  to  his  judgment,  is  naturally  fretful  and  ill-tempered. 
He  mourns  for  his  absent  ward,  like  a  stage  hero  whose  child  has  just 
been  carried  off  by  Barbary  corsairs.  Domestic  affection  thus  shame- 
fally  outraged,  will  naturally  find  vent  in  other  than  strictly  judi- 
cial modes  of  expression.     Some  bad  language  towards  the  supposed 
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author  of  the  bereavement  will  be  decorouB  and  excusable ;  but  this 
again  must  be  tempered  by  the  recollection  of  what  is  due  to  the 
dignity  of  the  office  and  the  interest  of  the  situation.  Accordingly, 
the  Vice-Chancellor  will  neither  swear  like  Macduff,  nor  rave  Hke 
Eang  Lear ;  but  preserve,  on  the  whole,  a  moderation  of  deportment 
becoming  the  histrionic  artist  who  has  met  with  a  reverse  similar  in 
kind,  but  inferior  in  degree,  to  that  which  befell  those  mighty  war- 
riors  and  potentates.  Still,  the  loss  of  a  promising  ward  of  Chan- 
cery— ^heir,  moreover,  to  a  hundred  thousand  a-year — is  a  loss  not  to 
be  borne  in  silence.  Just  indignation  at  the  injury,  resentment 
towards  its  authors,  and  a  kudable  desire  to  vindicate  his  paternal 
rights  before  a  superior  tribunal, — such  in  fine  are  the  sentiments 
that  fire  the  breast  of  the  Vice-ChanGellor. 

*^  Justice !  The  law !  My  ducats,  and  my  daughter  !'^ 

Loddng  still  at  the  personal  aspects  of  the  controversy,  it  is  amus- 
ing to  observe  how,  from  what  opposite  points  of  view,  the  judgment 
of  each  Court  is  approached  by  the  judges  of  the  other.  Vice- 
Chancellor  Stuart,  starting  from  the  postulate  (which,  fbr  his 
greater  satisfaction,  we  have  endeavoured  to  deduce  algebraically), 
that  all  foreign  courts  must  be,  and  ever  are  in  the  wrongs  proceeds 
in  the  most  methodical  manner  to  prove  the  rule,  in  its  application 
to  the  individual  case.  This  notion  of  the  inherent  incapacity  of 
foreign  tribunals  being  thus  deeply  rooted  in  his  mind,  everything 
done  in  Scotland  is  seen  through  a  distorted  medium ;  so  much  so, 
that  the  Vioe4^hancellor — quite  unconsciously,  we  beUeve,  and  at 
least  with  unwavering  faith  in  the  truth  of  his  ultimate  result — ^pro- 
ceeds to  make  use  of  all  the  arts  of  an  unscruplous  debater  for  the 
purpose  of  proving  his  opponent  in  the  wrong.  Facts  are  misstated ; 
the  whole  history  of  the  case  is  turned  upside  down ;  and,  finally, 
the  Court  of  Session  is  represented  as  the  instigator  of  proceedings 
in  which  it  could  not  take  a  single  step  except  upon  the  enrolment 
and  motion  of  the  party.  But  the  crowning  feature  in  the  Vice- 
Chancellor's  judgment  is  the  claim,  deliberately  advanced,  without 
the  shadow  of  authority,  to  sovereign  jurisdiction  over  the  Court  of 
Session.  The  Great  Seal,  argues  his  Lordship,  is  the  seal  of  the 
United  Kingdom ;  therefore,  the  keeper  of  the  Great  Seal  must  have 
jurisdiction  in  Scotland.  A  more  laughable  non  Beqidtur^  based  on 
a  false  premiss,  was  surely  never  let  loose  upon  the  public ! 

The  Lord  Justice>Clerk  approaches  the  argument  of  bis  opponent 
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from  the  opposite  pole  of  beli^.  Ajssuming  as  he  does^  that  any 
Eogliah  judge  must  necessarily  write  good  sense,  and  finding  in 
the  published  decision  of  one  of  these  functionaries  a  somewhat 
scanty  supply  of  that  valuable  commodity,  alloyed  by  a  very  valuer 
less  admixture  of  unjudicial  personality,  the  Lord  Justice-Clerk 
most  have  been  placed  in  a  painful  situation  of  bewilderment,  had 
not  the  happy  idea  occurred  to  him  of  repudiating  the  Yice-Chanoel- 
Ws  speech  altogether.  Under  cover  of  the  notion  that  the  speech 
is  eiroiieonaly  reported,  the  Lord  Justice-Clerk  critidses  severely 
the  want  of  accuracy,  the  ignorance  of  law,  and  the  inconclusiveness 
of  the  English  judgment.  But  we  fear  that  sarcastic  comment 
and  searching  exposure  are  thrown  away  on  the  peccant  Vice- 
Chancellor.  Strong  in  hb  own  impenetrable  conceit,  and  incapable 
of  seeing  an  international  question  from  any  but  an  English  point 
of  view,  he  will  continue  to  regard  himself  as  an  ill-used  and  per- 
secuted man,  unless  his  eyes  are  opened  by  the  reversal  of  his  decree 
in  the  House  of  Lords. 

This,  of  course,  is  not  the  place  to  inquire  whether  the  Vice- 
ChanoellcNr  has  the  power  (^  granting  injunctions  to  restrain 
parties  ficom  carrying  on  proceedings  in  the  Court  of  Sessbn. 
There  can  be  no  doubt  that  the  Court  of  Session,  as  the  supreme 
Court  of  law  and  equity  in  Scotland,  can  interdict  its  suitors  from 
pfosecutitig  actions  in  the  Court  of  Chancery,  or  elsewhere ;  and 
it  is  quite  possible  the  Court  of  Chancery  may  have  an  equivalent 
juisdiction.  But  our  own  courts,  proceeding  on  views  of  expe- 
diency, have  almost  invariably  declined  to  exercise  such  extraor- 
dinary powers,  and  have  left  to  the  foreign  court,  dealing  with  the 
question  under  the  plea  of  Ka  alibi  pendens^  to  decide  whether  they 
would  allow  the  parties  to  incur  the  expense  of  two  lawsuits  about 
the  same  matter.  Sir  John  Stuart  may  have  done  right  in  grant- 
ing an  injunction,  but  he  could  have  no  justification  in  the  course 
he  has  tak^i  of  lecturing  the  judges  of  an  independent  court  In 
this  respect  he  is  a  greater  ofiender  against  comity  than  any  judge 
of  whom  mention  is  made  in  history.  Our  friend  the  Prsetor  carried 
matters  with  a  high  hand ;  but  how  can  one  blame  him  for  refusing 
to  take  notice  of  foreign  jurisprudence,  when  in  truth  there  was  no 
foreign  jurisprudence  worthy  of  notice  T  Sir  John  Bowring  was 
less  excusable  in  attempting,  by  the  pungent  persuasives  of  fire  and 
9word,  to  instil  into  the  obdurate  understandings  of  the  Chinese 
officials  a  perception  of  the  elements  of  English  Admiralty  Law. 
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Zeal  for  the  English  maritime  snpremacy  explained,  though  it  coald 
not  justify  the  anomaly.  But  Sir  John  Stuart  cannot  plead  patriotism 
as  an  excuse  for  libelling  the  administration  of  justice  in  the  country 
of  his  nativity.  We  trust  the  gentle  yet  effectiye  rebuke  admini- 
stered by  the  President  of  the  Second  Division,  even  if  it  fail  to 
awaken  some  chord  of  contrition  in  the  implacable  bosom  of  the 
Vice-chancellor,  may  at  least  convince  him  that  the  Great  Seal 
of  England,  powerful  to  dethrone  monarchs,  to  conclude  alliances 
and  create  Deputy-Lieutenants,  is  known  only  as  a  bauble  insigne 
of  office  beyond  the  appointed  limits  of  its  jurisdiction. 
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No.  IV. 

Fob  more  than  a  century  after  its  institution  in  1532,  the  Court  of 
Session  continued  to  sit  with  but  little  interruption  to  its  business, 
or  change  on  its  constitution.  Bishop  Lesley  had  predicted  of  it, 
^^quamdiu  rsBpubliea  stat  vigebit  semper;**  and  his  prophecy  did  not 
faiL  The  contest 'which  ended  in  the  expulsion  of  the  Stuarts, 
may  be  said  to  have  first  come  to  a  serious  head  in  the  end  of  1637, 
when  Charles  resolved  to  impose  the  Liturgy  on  the  people  of 
Scotland ;  and,  from  that  time  forward,  the  Court  of  Session  suffered 
many  interruptions,  to  the  great  hindering  of  justice.  In  February 
1638,  as  Forbes  relates  (preface  to  his  Journal  of  iJie  Seseion)^ 
the  King,  by  proclamation,  removed  the  Court  from  Edinburgh  to 
Stirling ;  and  on  22d  March  of  the  same  year,  the  Court,  by  Act  of 
Sederunt,  seem  to  have  adjourned  themselves  sine  die,  there  being, 
from  the  troubled  state  of  the  country,  no  ^^  people  craving  justice.** 
In  July  following,  however,  in  deference  to  the  remonstrances  of  all 
classes,  Charles  directed  the  Session  to  ^^  sit  down"  again  at  Edin- 
burgh, the  Koyal  Commissioner  (the  Marquis  of  Hamilton),  in 
reading  the  proclamation  to  the  judges,  thus  admonishing  them: 
"Lykwayes,  my  Lords  (said  he),  I  must  requyre  you  to  be  werey 
cairfull  and  circumspecte,  that  in  thesse  troubelsome  tymes,  no 
order  nor  decree  may  passe  from  you,  wich  may  be  prsBiudiciall  to 
His  Majesties  croune  or  seruice."  In  1645,  the  plague  raged  in 
Scotland,  and  added  still  more  to  the  causes  which  interfered  with 
the  "orderly  and  decent"  administration  of  justice  within  the 
kingdom.    Still,  however,  the  Court  continued  its  sittings  with 
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more  or  less  regularity  down  to  the  beginning  of  1650,  when  the 
state  of  the  conntiy  was  such  as  to  prevent  legal  proceedings  alto- 
gether ;  ^^  inter  arma  silent  leges J^  The  last  sitting  would  appear  to 
have  taken  place  on  the  28th  February  1650.  For  more  than  two 
years  from  that  date,  no  Supreme  Court  of  Justice  sat  in  Scotland, 
although  Cromwell,  with  that  extraordinary  sagacity  which  distin- 
guished him  in  civil  as  well  as  military  afiairs,  knew  well  that 
nothing  would  so  greatly  contribute  to  the  consolidation  of  his 
power  as  the  re^establishment  of  the  ordinary  machinery  of  civil 
^vemment.  The  truth  of  the  matter  was,  as  Forbes  relates,  that 
ahnost  aU  the  ^^  most  eminent  lawyers  retired  from  the  bar,  and 
consulted  only  in  their  chambers;"  and  the  Protector  found  it 
impossible  to  fill  the  bench  with  eminent  Scotchmen  well  afiected 
to  him.  He  was,  therefore,  driven  to  name  a  Commission  for  the 
Administration  of  Justice  to  the  People  of  Scotland,  consisting  of 
four  English  and  three  Scottish  judges ;  and  the  Commissioners 
sat  for  the  first  time,  in  the  Parliament  House,  on  18th  May  1652. 
A  Court  so  constituted,  however  anxious  to  do  justice,  must,  from 
the  ignorance  of  more  than  one-half  of  its  members  of  the  law  it 
had  to  administer,  have  been  at  even  greater  disadvantage  than 
the  present  House  of  Lords  in  its  endeavours  to  do  so.  One  result 
of  this  ignorance  on  the  part  of  the  judges  was  the  introduction  of 
written  pleadings,  which  were  prepared  by  the  great  non-conform- 
ing lawyers,  and  presented  by  men  of  less  note  at  the  bar.  The 
judges  were  enabled  to  read  these  at  home,  and  to  consult  over 
them  before  delivering  judgment.  One  of  the  immediate  causes 
was,  no  doubt,  rather  ludicrous,  and,  doubtless,  no  one  was  more 
consdous  of  that  than  the  great  Protector  himself;  but  the  result 
was,  that,  in  the  opinion  of  all  but  the  most  blinded  partisans,  judg- 
ments were  more  carefully  considered,  and  justice  was  more  purely 
administered,  during  the  interregnum,  than  it  had  ever  been  before 
in  Scotland.  The  judges  presided  weekly  by  turns,  and,  at  one 
time,  they^  or  the  Scottish  Council,  were  obliged  to  suppress  the 
Outer  House,  fix)m  the  difficulty  of  getting  proper  men  to  discharge 
the  duties  of  it.  From  Lord  BroghilFs  letter  to  Secretary  Thurloe, 
it  appears  that,  in  his  Lordship's  opinion,  ^^The  judge  of  the 
oatward-howse  ought  to  be  an  able  man,  both  of  parts  and  boddy, 
the  worke  requiringe  good  intellectuals  and  experience  as  well  as 
corporall  strenth."  ^  For  want  of  such  an  one,"  his  Lordship  goes 
on,  and  the  observation  is  of  some  interest,  especially  at  the  present 
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timey  ^<  all  caases  of  late  which  properly  are  to  be  determined  tiier, 
have  bin  brought  into  the  inward  howse,  whereby  four  were 
implo/d  in  what  one  might  have  done ;  and  soe  the  people  had 
not  that  expeditious  justice  which  was  requisite  and  usual ;  and 
thereby,  as  the  judges  inform  me^  there  is  at  present  near  fifty 
thousand  {sic)  processes  dependinge'M  When  they  got  what  they 
reckoned  proper  men,  they  restored  the  Outer  House. 

The  first  Commissioners  were  Sir  John  Hope  of  Craighall,  Colonel 
(afterwards  Sir  William)   Lockhart,  John  Swinton  of  Swinton, 

Edward  Mosely,  George  Smyth, March,  and Owen.  The 

fi)ur  last  named  were  Englishmen ;  and  of  them  scarcely  an}rthing 
is  known,  beyond  a  few  references  to  them  in  the  other  public  capa- 
cities, as  University  Commissioners,  etc.,  which  they  had.  With 
the  same  remark  may  be  dismissed  the  other  Englishmen,  Laurence, 
Hopkins,  and  Goodsir,  who  were  subsequently  appointed  judges. 

Sir  John  Hope  of  Craighall  we  have  already  noticed,  stqfra^  p»  57. 

Sir  William  Lockhart,  the  son  of  Sir  James  Lockhart  of  Liee^ 
mentioned  above,  was  probably  the  most  eminent  Scottish  states- 
man of  the  times  of  the  Protectorate.  He  early  distinguished  hinh- 
aelf  as  a  soldier  in  the  service  of  France,  and,  returning  to  this 
country,  fie  continued  in  militaiy  employment  down  to  the  battle 
of  Worcester,  where  he  conmianded  one  of  the  Boyal  regiments 
with  much  credit.  After  the  flight  of  Charles  H.,  Lockhart  re- 
mained for  some  time  in  retirement ;  but  when  the  govemmoit  of 
the  Protector  was  fairly  established,  it  was  not  to  be  expected  that 
a  man  of  his  powers  would  remain  inactive.  He  accordingly,  in 
1652,  accepted  from  Cromwell  the  ofiice  of  a  Scottish  Commissions 
of  Justice ;  and  having  married  one  of  the  Rrotector's  nieces  in 
1654,  he  did  much  good  service  for  the  Parliamentary  party  in 
Scotland  down  to  April  1656,  when  he  went  to  Paris  as  Ambas- 
sador from  England  to  Louis  XIY.  In  this  post  he  soon  displayed 
his  splendid  mental  qualities,  keeping  the  Grand  Monarque  most 
unwillingly  to  his  engagements,  and  proving  more  than  a  match 
for  the  diplomacy  of  Cardinal  Mazarin.  At  the  siege  of  Dunkirk, 
Lockhart  commanded  the  English  foot,  and,  by  his  skill  and  courage^ 
showed  himself  to  be  no  unworthy  coadjutor  of  the  illustrious 
Turenne.  He  subsequently  distinguished  himself  greatly  as  the 
Governor  of  Dunkirk,  and  as  the  English  Plenipotentiary  at  the 
Treaty  of  the  Pyrenees.  When  the  Commonwealth  was  over- 
thrown, and  the  Restoration  was  at  hand,  Lockhart  might  easily 
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hare  made  his  peace,  and  even  gained  great  favour  with  the  Royal 
party,  by  opening  to  Charles  the  gates  of  Dunkirk ;  but  he  refused, 
saying,  ^<  He  was  trusted  by  the  Commonwealth,  and  could  not 
betray  it."  After  the  Bestoration  he  returned  to  this  country,  and 
bnaed  himself  with  agricultural  pursuits,  the  refuge  of  many  an 
active  spirit  shnt  out  from  the  stage  of  political  life.  But  he  was 
not  allowed  to  end  his  days  in  this  retirement,  having  been  offered 
diplomatic  employment  by  Charles  11.  Acting  on  the  wise  prin- 
ciple, that  no  patriotic  citizen  is  entitled  to  deny  his  services  to  his 
coimtzy  when  the  actual  and  established  government  happens  to  be 
distasteful  to  himself,  he  accepted  the  employment,  and  represented 
England  at  various  foreign  courts.  He  found,  however,  as  Bur* 
net  relates  (i.  76),  ^'that  he  had  nothing  of  that  regard  which 
was  paid  him  in  Cromwell's  time."  He  could  not  but  compare  the 
bold  and  independent  policy  of  the  Protector  with  the  base  intrigues 
and  truckling  diplomacy  of  the  King ;  and  so  he  resigned  his  post, 
md  died,  not  long  after,  in  1675.  Lockhart  was  a  man  of  great 
abilities,  integrity,  and  courage— just  the  man  to  represent  Crom* 
well  and  the  might  of  England  at  a  foreign  court,  but  ill  adapted 
to  be  the  agent  of  a  mean  and  licentious  prince  like  Charles  II. 

John  Swinton  of  Swinton  was  one  of  the  original  Scottish  Com- 
missioners. He  was  a  man  of  considerable  influence  among  the 
Commonwealth  party,  and  was  appointed  by  Cromwell  one  of  the 
Scottish  Council.  Notwithstanding  this  appointment,  he  still  con- 
tinued for  some  time  to  sit  and  draw  his  salary  (L.300  sterling  per 
annum)  as  a  judge,  though  Lord  Broghill,  in  a  letter  to  Secretary 
Thorloe,  greatly  doubts  the  propriety  of  his  thus  acting  in  two 
capacities. 

Andrew  Pearson  of  Southhall,  who  had  been  an  Ordinary  Lord 
of  Session  from  1649  till  the  Court  was  abolished,  was  appointed  one 
of  the  Commissioners  of  Justice  in  October  1653.  It  would  appear 
that  his  conduct  was  not  such  as  to  please  the  Council ;  for  in  1655 
be  was  removed  from  office,  which  event  he  only  survived  two 
years,  dying  at  Edinburgh  in  1657. 

Sir  James  Learmonth  of  Balcomie,  and  Mr  Andrew  Ker,  advocate, 
were  appointed  Commissioners  in  1 655.  Learmonth  we  have  already 
notioed,  supra^  vol.  iv.,  p.  347.  Li  announcing  Ker^s  appointment. 
Lord  Broghill  told  Secretaiy  Hiurloe  that  he  was  one  "  who  the 
general  and  som  of  the  judges  assured  the  Councill,  was  an  able 

VOL.  V. — VO.  LI.  MABCH  1861.  Q 


122   BIOGBAPHICAL  SKETCHES  OF  THE  COLLEGE  OF  JUSTICE. 

godly  man^  and  had  by  divers  actions  evidenced  his  sincere  affec- 
tion to  the  Government.'*  It  would  appear  that  he  was  an  eminent 
lawyer  and  scholar.  Sir  George  Mackenzie,  in  his  "  Characteres 
quorundam  apud  Scotos  advocatorum,"  says  that  Ker  was  very 
ignorant  of  the  practice  and  technical  language  of  our  Courts,  and 
was  on  that  account  despised  by  the  regular  practitioners, — a  con- 
tempt which  he  heartily  returned.  Another  feature  of  his  pleading 
Mackenzie  states,  but  the  statement  must  be  received  subject  to  the 
observation  that  their  political  sentiments  were  very  dissimilar: 
^^  Argumenta  illi  8<jepissime  plurima  et  doctUy  sed  nimia  subtUUaU 
adeo  attenuatay  tU^  cum  solide  disputarety  sophistice  tantum  ccmUare 
crederetur^  Ker  is  probably  the  same  person  who  was  clerk  to 
the  General  Assembly,  and  was  taken  prisoner  by  the  English  in 
1651,  at  Eliot,  in  Angus,  along  with  a  great  many  members  of  the 
Committee  of  Estates  and  of  the  General  Assembly.  They  were 
put  on  board  English  ships,  and  carried  first  to  Tynemouth,  and 
afterwards  to  London.  Ker  is  mentioned  as  returning  to  Edin- 
burgh in  1653,  after  a  two  years'  imprisonment. 

The  next  Commissioner  appointed  was  James  Dalrymple,  after- 
wards the  great  Lord  Stair ;  but  it  will  be  better  to  treat  of  him 
in  his  place  as  one  of  the  judges  of  the  restored  Court  of  Session, 
with  which  his  name  is  indissolubly  associated. 

Sir  Archibald  Johnston  of  Warriston,  and  Alexander  Brodie  of 
Brodie,  were  appointed,  the  one  in  1657,  and  the  other  in  1658. 
Wamston  we  have  already  noticed  (suproy  p.  59).  Brodie  had  also 
been  one  of  the  last  Ordinary  Lords  who  were  nominated  before 
the  Commonwealth.  He  was  a  man  of  great  piety,  and  wrote  a 
diary,  which  was  published  in  1740  ;  otherwise  he  was  not  re- 
markable. 

In  March  1660  a  Commission  was  issued  appointing  six  new 
judges ;  but  they  never  took  their  seats,  Charles  11.  having  been 
restored  within  a  few  weeks  thereafter.  With  the  restoration  of 
the  monarchy  came  the  re-establishment  of  the  ordinary  tribunals ; 
and  we  shall  now  lose  all  trace  of  Commissioners  for  the  admini- 
stration of  justice,  and  revert  to  the  more  familiar  names  of  Ordinary 
Lords  of  Session. 

Sir  John  Gilmour  of  Craigmillar  was  admitted  advocate  in  1628. 
In  1641  he  was  selected  as  one  of 'the  counsel  to  defend  Montrose, 
a  duty  which  he  discharged  to  the  great  satisfaction  of  the  Koyalist 
party.     He  attained  a  large  practice  and  great  distinction  at  the 
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bar,  less  fix>m  his  learning  or  oratorical  powers  than  from  his  great 
sagacity  and  the  earnestness  with  which  he  threw  himself  into  his 
cHent^s  cause.     Sir  George  Mackenzie,  in  his  treatise  just  named, 
thus  draws  with  the  hand  of  a  master  the  portraits  of  Gilmour  and 
one  of  his  great  rivals  : — "  Gilmoriorum  senior,  sine  ullo  Juris 
Civitis  anxilio  doctissimas,  rare  miraculo,  dici  poterat ;  ingenioque 
suo  praxin  fori  Scoticani  Juri  etiam  Rdmano  asquabat.   Ilium  Jura 
potius  ponere,  quam  de  Jure  respondere  dixisses ;  eique  appropiin- 
qnabat  cUentes  tanquam  judici,  potius  quam  advocate.     Quasi  alter 
etiam  Hercules  nodosa  et  nulla  arte  perpolita  clava  adversarios 
prostravit.     Sine  rhetorica  eloquens,  sine  Uteris  doctus.     Opposuit 
ei  Providentia  Nisbetum,   qui   summa  doctrina,  consummataque 
eloqaenti&  causas  agebat,  ut  Justitiae  Scalse  in  SBquilibrio  essent ; 
nimia  tamen  arte  semper  utens,  artem  suam  suspectam  reddebat. 
Qaoties  ergo  conflixerunt,  penes  Gilmorum  gloria,  penes  Nisbetum 
palma  iuit ;  quoniam  in  hoc  plus  artis  et  cultus,  in  illo  plus  naturaa 
et  virium."     When  the  Court  of  Session  was  re-established,  Gil- 
moor  was  nominated  to  the  office  of  Lord  President,  and  took  his 
seat  accordingly  on  1st  Jime  1661.     He  discharged  his  judicial 
duties  with  the  greatest  industry  and  ability,  collected  the  decisions 
of  the  Court  from  1661  to  1666,  and  earned  for  himself  the  enviable 
title  of  <Hhe  honest  President.*'     One   curious   incident  in   his 
jadidal  career  is  mentioned  by  Fountainhall,  who  tells  that  the 
President,  having  been  declined  in  an  action  to  which  his  son-in- 
hwy  Sir  John  Nicolson,  was  a  party,  was  allowed  to  go  to  the  bar 
and  plead  for  him  as  an  advocate.  A  similar  occurrence  is  narrated 
by  Dr  Alexander  Carlyle  in  his  Autobiography  (p.  3) ;  for  it  would 
appear  that  when  his  father,  the  minister  of  Prestonpans,  in  1732*, 
applied  to  the  Teind  Court  for  an  augmentation,  two  of  the  judges. 
Lords  Grange  and  Drummore,  who  were  heritors  of  the  parish, 
came  down  from  the  bench  and  pleaded  his  cause, — the  result 
being  an  increase  of  the  stipend  from  L.70  to  L.140.    The  result 
of  President   Gilmour's   advocacy  is  not  recorded.     Sir    John's 
punctual  discharge  of  his  judicial  duties  did  not,  however,  debar  him 
from  taking  an  active  share  in  other  public  affairs.    From  1661  till 
his  death  he  sat  in  Parliament,  and  acted  as  one  of  the  Lords  of 
the  Articles.    Though  a  consistent  Eoyalist  himself,  Gilmour  made 
what  proved  a  vain  attempt  to  save  Argyle's  life  when  he  was 
brought  to  trial  before  the  Parliament.     Wodrow  relates  the  inci- 
dent thus : — "  Sir  John  Gilmour  rose  up  in  the  House,  after  all 
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the  debates  were  pretty  much  throu,"  and  said,  "  My  Lord  Com- 
missioner, I  have  given  all  the  attention  I  was  capable  of  to  the 
whole  of  this  processe,  and  I  can  find  nothing  proven  against  the 
Marquise,  but  what  the  most  part  of  this  House  are  involved  in  as 
weel  as  he ;  and  we  may  all  as  weel  be  found  guilty  "  When  this 
was  like  to  make  some  impression,  the  Commissioner,  Middleton, 
rose  up  upon  the  throne,  ahd  said,  ^^  What  Sir  John  said  is  very 
treu.  We  are  all  of  us,  or  most,  guilty  ;  and  the  King  may  pitch 
upon  any  he  pleases  to  make  examples !"  Sir  John's  honest  logic 
was  no  match  for  an  argument  such  as  this,  and  Argyle  was  con- 
demned  as  a  traitor.  But  although  he  was  so,  he  was  acquitted,  by 
a  large  majority,  of  the  charge  of  accession  to  the  King's  death, 
— the  Lord  High  Commissioner  and  the  Lord  President  having, 
according  to  Burnet  (i.  124),  "  replied  upon  one  another  thirteen 
or  fourteen  times  in  a  debate  that  lasted  many  hours,"  before  the 
vote  was  taken  on  that  count  of  the  indictment.  The  least  reputable 
part  of  Gilmour^s  career  was  his  connection  with  the  High  Com- 
mission Court,  established  in  1664,  of  which  he  was  a  member. 
Wodrow  says  that  this  tribunal  was  compared  ^^  unto  the  old  lion 
in  the  cave.  There  were  abundance  of  footsteps  and  tracts  of 
beasts*  feet  going  to  the  cave,  but  none  returning ;  which  when  cun- 
ning reynard  observed,  he  stopped  at  the  entry  and  went  no  further. 
Thus  many  came  to  this  court,  but  very  few  returned ;  all  almost 
were  devoured  who  came  within  their  clutches.  I  cannot  find  so 
much  as  one  who  appeared  before  them  that  came  off  without 
punishment ;  so  exact  were  they  in  their  citations  of  guilty  persons, 
or  else  made  all  guilty  who  came  before  them."  It  would  appear 
that  Sir  John  had  frequently  endeavoured  to  restrain  the  severity 
of  the  prelates  who  were  his  colleagues  in  the  Commission ;  but  his 
endeavours  were  vain,  so  determined  were  they  to  carry  out  their 
tyrannical  and  arbitrary  proceedings.  Gilmour  died  in  1671, 
having  resigned  the  office  of  President  in  the  preceding  year  on 
account  of  growing  infirmities. 

Sir  Archibald  Primrose  of  Carrington  was  the  son  of  James 
Primrose,  who  was  for  upwards  of  forty  years  Clerk  to  the  Privy 
Council.  He  succeeded  to  his  father's  office  in  1641,  and  espoused 
the  side  of  the  King  in  the  contest  then  going  on.  In  1651  he  was 
created  a  baronet  by  Charles  H.,  whom  he  would  appear  to  have 
attended  to  the  battle  of  Worcester.  After  that  fight  he  was  de- 
prived of  his  office  and  estates.     At  the  Restoration  he  was  ap- 
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pointed  Cleifk  Register,  and  in  the  subsequent  year  an  Ordinary 
Lord  of  Session.    Middleton  was  at  this  time  the  Lord  Commis- 
sion or  Viceroy  of  Scotland,  and  Primrose  was  one  of  his  leading 
counsellors.     Burnet  (i.  104)  says,  ^^  He  was  a  dexterous  man  in 
business  :  he  had  always  expedients  ready  at  every  di£ScuIty.     He 
had  an  art  of  speaking  to  all  men  according  to  their  sense  of  things ; 
and  so  he  drew  out  theur  secrets,  while  he  concealed  his  own ;  for 
words  went  for  nothing  with  him.     He  said  everything  that  was 
necessaiy  to  persuade  those  he  spoke  to  that  he  was  of  their  mind  ; 
and  he  did  it  in  so  genuine  a  way,  that  he  seemed  to  speak  his 
heart.    He  was  always  for  soft  counsels  and  slow  methods  ;  and 
thought  that  the  chief  thing  a  great  man  ought  to  do  was  to  raise 
hb  family  and  kindred,  who  naturally  stick  to  him ;  for  he  had  seen 
so  much  of  the  world  that  he  did  not  depend  much  on  friends,  and 
so  took  no  care  in  making  any."     This  is  not  a  very  flattering  pic- 
tore  certainly,  but  there  is  too  much  reason  to  fear  that  it  was  true. 
Primrose^s  powers  of  persuasion  were  very  extraordinary,  and  his 
inflooice  in  the  debates  which  took  place  in  the  Estates  was  very 
great    He  has  the  unenviable  reputation  of  having  prepared  the 
drafts  of  two  of  the  most  obnoxious  measures   ever  passed   by 
the  Scottish   Parliament, — the  Act  Rescissory,  and  the  Act  in 
regard  to  the  Prerogative.     The  last  of  these  statutes  re-asserted, 
with  but  slight  modification,  the  extreme  monarchical  views  for 
which  Charles  I.  had  sufiered ;  the  former  rescinded  the  proceed- 
ings and  Acts  of  all  the  Parliaments  since  1633.    According  to 
Bomet's  account.  Primrose  drew  these  Acts  more  in  jest  than  in 
earnest,  and  was  himself  horrified  when  they  passed.     There  can  be 
no  doubt  that  the  government  was  then  carried  on  in  the  most 
inegular  and  extravagant  way,  due,  according  to  ^^  the  Bishop,"  to  a 
very  simple  cause.     "  I  have  gone,"  he  writes,  "  through  the  actings 
of  the  first  session  of  this  Parliament,  with  relation  to  public  affairs. 
It  was  a  mad  roaring  time,  full  of  extravagance.    And  no  wonder  it 
was  so,  when  the  men  of  affairs  were  almost  perpetually  drunkP   This 
may  or  may  not  be  strictly  true,  but  even  making  great  allowance 
for  over-colouring  by  Burnet,  it  reveals  a  state  of  matters  in  public 
life  very  extraordinary  to  witness.     Primrose  was  the  innocent 
canse  of  a  great  loss  of  our  public  records.     Cromwell  had  directed 
these  to  be  taken  to  England,  where  they  were  deposited  in  the 
Tower  of  London.     Some  say  he  so  acted  in  imitation  of  Edward 
I.,  when  he  subdued  Scotland,  and  carried  off  the  archives  of  the 
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kiDgdom ;  btit  the  better  opinion  seems  to  be,  that  the  Protector 
meditated  a  speedy  union  of  the  kingdoms,  and  in  that  view 
had  the  public  records  of  Scotland  taken  to  London.  After  the 
Restoration,  Primrose,  who  was,  as  we  have  stated,  Lord  Clerk- 
Register,  and  therefore  Keeper  of  the  Records,  procured  from  the 
King  an  order  to  have  those  still  in  the  Tower  returned  to  Scotland. 
They  were  accordingly  put  in  eighty  hogsheads,  and  a  ship  wa& 
got  ready  to  carry  them  down.  Before,  however,  they  were  de- 
spatched, ^^  so  much  time  was  lost  that  the  summer  was  spent ;  so 
they  were  sent  down  in  winter ;  and  by  some  easterly  gusts  the 
ship  was  cast  away  near  Berwick."  The  loss  of  public  muniments 
thus  sustained  was  irreparable,  and  has  rendered  it  impossible  to 
clear  up  many  doubtful  points  in  our  national  history.  Having 
exposed  himself  to  the  enmity  of  Lauderdale,  Primrose  was  com- 
pelled in  1676  to  exchange  the  office  of  Clerk-Register  for  the 
much  less  lucrative  one  of  Justice-General.  In  the  following  year 
he  was  deprived  of  that  office  also,  and  in  1679  he  died. 

Sir  Robert  Murray  of  Craigie  was  bom  about  1610.  While  a 
young  man  he  served  in  the  French  army,  and,  through  the  favour 
of  Cardinal  Richelieu,  speedily  attained  the  rank  of  colonel.  Re- 
turning to  his  own  country,  he  was  constantly  in  the  confidential 
employment  of  both  the  Charleses,  from  the  second  of  whom  he 
twice,  in  1651  and  1661,  obtained  the  appointments  of  a  Lord  of 
Session,  and  Lord  Justice-Clerk.  He  never,  however,  took  his 
seat  in  either  Court,  being,  it  is  said,  quite  ignorant  of  law.  Sir 
Robert  took  an  active  part  in  the  conduct  of  public  affairs,  and  if 
his  moderate  counsels  had  prevailed  it  would  have  been  well  for 
the  country.  His  chief  fame,  however,  rests  on  the  fact  that,  in 
conjunction  with  Lord  Brounker  and  the  Honourable  Robert 
Boyle,  he  was  the  founder  of  the  Royal  Society.  Through  .his  in- 
fluence at  Court  he  obtained  its  charter,  having  previously  been 
elected  its  first  President.  He  was  a  naturalist  of  very  considerable 
skill,  and,  in  particular,  had  an  acquaintance  with  geology,  then 
very  rare.  He  was  by  no  means,  however,  free  from  the  credulity 
which  was  then  so  comipon  among  men  of  science,  as  is  shown  by 
the  following  passage  from  Mr  WeUHs  History  of  the  Royal  Society y 
vol.  i.,  p.  106  : — "  At  the  same  meeting  that  Sir  Robert  Moray  was 
elected  President,  he  sent  in  a  paper  entitled  A  Relation  concerning 
Barnacles.  In  this  he  declares,  that  when  he  was  in  the  Western 
Islands  of  Scotland,  he  saw  multitudes  of  little  shells  adhering  to 
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trees,  having  within  them  little  birds,  perfectly  shaped.  He  opened 
several  of  their  shells,  and  found,  as  he  states,  nothing  wanting  ^  for 
making  np  a  perfect  sea-fowle.'  He  honestly  adds,  however,  that 
he  never  saw  any  of  the  birds  alive,  nor  met  with  any  person  who 
did."  This  paper  may  be  found  in  the  137th  Number  of  the 
^Transactions.^'  Burnet,  who  was  Murray's  intimate,  panegyrizes 
him  in  the  most  glowing  terms.  Among  other  things  he  says  of 
him,  ^  He  had  an  equality  of  temper  in  him  which  nothing  could 
alter ;  and  was  in  practice  the  only  Stoic  I  ever  knew."  For  long 
before  his  death  he  would  appear  to  have  withdrawn  from  public 
life,  and  devoted  himself  almost  exclusively  to  scientific  pursuits. 
He  died  in  1673. 

Sir  George  Mackenzie  of  Tarbet  was  bom  in  1630,  and  suc- 
ceeded his  father  in  1654.  As  a  young  man  he  took  part  in  mili- 
tary affairs,  espousing  the  side  of  the  Bang.  At  the  Restoration 
he  was  appointed  a  Lord  of  Session,  and  obtained  a  large  share  of 
the  confidence  of  Middleton,  who  then  governed  Scotland.  He 
took  a  very  prominent  share  in  the  transactions  connected  with  the 
&moas  Billeting  Act  which  was  designed  to  overthrow  Lauderdale, 
bnt  m  the  end  brought  about  the  disgrace  of  Middleton  and  his 
adviser.  In  consequence  of  his  share  in  these  proceedings,  Mac- 
kenzie was  in  1664  deprived  of  his  seat  on  the  bench,  and  was  re- 
vised all  public  employment  till  1678,  when,  having  made  his  peace 
^th  Lauderdale,  he  was  appointed  to  the  office  of  Justice-General. 
In  1681  he  was  made  Lord  Clerk-Begister,  and  restored  to  his  seat 
<Hi  the  civil  bench.  From  that  time  forward,  all  through  the  reign 
of  James  H.,  and  down  to  his  flight,  Mackenzie,  who  was  in  1685 
created  Viscount  Tarbet,  may  be  said  to  have  governed  Scotland. 
He  proved  himself  a  very  unscrupulous  agent  of  a  not  very  scru- 
paloos  master,  and  much  of  the  misery  suffered  in  this  country 
during  these  times  lies  at  his  door.  At  the  Revolution  he  lost  his 
o£Bces,  and  remained  unemployed  till  1692,  when  William  UI.  re- 
appointed him  Lord  Clerk-Register.  Reports  having  been  widely 
spread  that  he  used  his  office  to  enable  him  to  falsify  the  minutes 
of  Parliament  for  private  objects,  he  was  obliged  to  retire  on  a 
pension  of  L.400  a-year.  In  1695,  he  wrote  a  letter  to  Carstairs, 
the  confidential  secretary  of  William  UL,  begging  him  to  use  his 
influence  with  the  King  to  obtain  for  him  a  pardon.  The  following 
passage  in  it  is  very  curious : — "  I  wish  to  have  a  very  general 
remission  sent  me,  because  I  see  faults  fish't  for  in  others  on  no 
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great  grounds.  If  it  comes,  let  it  contain  treason,  perduelUonj  and 
a  general  of  all  crimes ;  though,  on  all  thaf  s  sacred,  I  know  not 
myself  guilty,  nor  do  I  fear  anything  on  this  side,  Irish  witnesses, 
or  evidence."  When  Queen  Anne  came  to  the  throne,  Mackenzie 
was  made  Secretary  of  State  for  Scotland.  In  1 703  he  was  created 
Earl  of  Cromarty,  and  in  1704  he  was  re-appointed  Justice- 
General,  resigning  the  Secretaryship.  He  continued  Justice- 
General  till  1710,  when  he  may  be  said  to  have  retired  firom  public 
life  at  the  ripe  age  of  80.  He  died  in  1714.  Lockhart  of  Cam- 
wath,  in  his  Memoirs  (p.  67),  says  of  Mackenzie :  ^^  He  was  certain|j 
a  good  natur^d  gentleman,  master  of  an  extraordinary  gift  of  pleas- 
ing and  diverting  conversation,  and  well  accomplish'd  in  all  kinds 
of  learning ;  but  withal  so  extreamly  magotty  and  imsettled,  that 
he  was  never  much  to  be  rel/d  upon  or  valu'd."  He  was  certainly 
a  good  deal  of  a  trimmer ;  indeed,  Camwath  scarcely  exaggerated 
when  he  said  of  him,  that  ^  he  had  sworn  all  the  contradictory 
oaths,  and  compl/d  with  all  the  opposite  governments*  that  had 
been  on  ibot  since  1648."  He  was  as  unquestionably  a  man  of 
great  abilities,  both  as  a  politician,  a  writer,  and  a  man  of  science. 
He  was  one  of  the  original  Fellows  of  the  Royal  Society,  and  many 
of  his  papers  may  be  seen  in  its  Philosophical  Transactions.  His 
writings  were  numerous,  ranging  over  a  great  variety  of  subjects, 
ftom  a  "  Vindication  of  King  Eobert  IH.  from  the  imputation  of 
Bastardy,"  to  his  "  Sjmopsis  Apocalyptica,  or,  a  Short  and  Plain 
Explication  of  Daniel's  Prophecy,  and  of  St  John's  Revelation  in 
conceit  with  it."  He  must  not  be  confounded  with  his  contemporary 
and  namesake,  Sir  Greorge  Mackenzie  of  Rosehangh,  ^^  the  bloody 
Mackenzie,"  as  he  is  often  called, — a  man  of  splendid  abilities  and 
great  learning,  but  who  never  had  a  seat  on  the  bench. 

We  come  next  to  Sir  James  Dalrymple,  the  great  Lord  Stair, 
but  propose  to  treat  of  this  the  most  eminent  of  Scottish  jurists  in 
a  separate  and  succeeding  paper. 


INJUSTICE  OF  THE  INCOME  TAX  AS  AFFECTING  PROFESSIONAL 

INCOMES. 

Jupama  from  the  various  changes  which  have  been  made  in  onr 
system  of  taxation  during  the  last  ten  years,  and  the  opinions  which 
have  been  expressed  in  Pariiament  by  the  leading  men  of  all 
parties,  there  is  reason  to  believe  that  a  property  and  income  taX; 
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in  place  of  being  exceptional,  may  now  be  regarded  as  one  of  oar 
permanent  sources  of  national  revenue.     In  such  circumstances,  it 
is  the  daty  of  all  classes,  and  more  especially  of  those  who  are 
injorioiisly  affected,  to  inquire  whether  it  is  equally  apportioned ; 
and,  if  not,  to  endeavour  to  procure  such  improvements  in  the 
mode  of  laying  on  the  tax  as  will  remove  well-founded  grounds  of 
complaint.    Professional  men,  whose  incomes  are  wholly  derived 
firom  the  labour  of  the  brain,  have  the  strongest  grounds  for  com- 
plaining of  injustice ;  and  of  these,  members  belonging  to  the  legal 
professionB  appear  to  be  more  peculiarly  called  on  to  investigate 
the  subject,  both  because  of  their  greater  aptitude  for  conducting 
such  inquiries,  and  of  their  greater  experience  and  influence  in 
procuring  the  alterations  of  exceptional  legislation.     As  all  the 
questions  involved  are  now  about  to  be  submitted  to  the  ordeal  of  a 
Select  Committee  of  the  House  of  Commons,  and  many  legal  practi- 
tioners will,  no  doubt,  be  more  or  less  directly  asked  to  express  their 
opinions  respecting  the  alleged  evils  and  the  proper  remedy,  a  few 
obsenrations  on  the  subject  may  be  useful  at  the  present  time. 

That  every  man  should  equally  contribute,  according  to  his 
means,  towards  the  national  revenue,  is  a  proposition  which  no  one 
will  deny  in  the  abstract,  although  it  is  very  generally  overlooked  in 
the  practical  working  of  our  fiscal  arrangements.  For  example,  it 
might  be  said  with  truth  that  every  man  possessed  of,  say  ten 
thousand  pounds,  either  in  money  or  in  any  form  which  he  could 
easily  convert  into  money  by  sale,  if  needful,  and  hand  over  to  trustees 
for  the  benefit  of  his  family,  was  truly  on  a  footing  of  equality, 
whether  his  wealth  consisted  of  sovereigns,  or  land,  houses,  public 
foods,  railway  shares,  ships,  stock-in-trade,  or  any  other  form  of 
investment.  Putting  the  matter  in  this  simple  form,  if  the  national 
wants  required  every  such  person  to  contribute  L.20  a-year,  the 
anessment  might  properly  be  discussed  as  a  tax  of  L.2  annually  on 
every  L.IOOO  worth  of  property  or  effects  which  the  different 
parties  possessed,  and  in  this  sense  it  might  be  called  an  equally 
rated  property  tax.  It  is  in  this  form  that  the  entire  taxation  of  the 
thirtj-four  sovereign  states  forming  the  American  Union  is  levied, 
not  only  for  all  State  purposes,  but  also  for  all  town  and  county 
local  purposes.  Again,  if  all  the  parties  possessed  of  L.10,000 
worth  of  funds  or  effects,  derived  an  equal  annual  percentage  of 
income,  say  at  the  rate  of  4  per  cent.,  or  L.400  per  annum,  a  tax 
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of  5  per  cent,  on  the  income  of  each  party  would  amount  to  L.20, 
and  this,  again,  might  fairly  be  described  as  an  eqaal  income  tax. 
We  need  hardly  say  that  it  is  in  this  form  that  our  income  tax  is 
levied.  Now  in  both  of  the  cases  supposed,  the  tax  would  be  equal 
in  amount  and  equally  just,  whether  it  were  levied  as  a  tax  on  the 
value  of  the  property,  as  in  the  United  States,  or  on  the  amount  of 
the  income  derived  from  property,  as  in  Great  Britain.  Waiving  for 
the  present  all  discussion  respecting  the  di£Perent  kinds  of  property 
and  effects,  and  the  different  rates  per  cent,  of  income  actually 
derived  from  them, — ^the  advantages  or  disadvantages,  the  draw- 
backs and  risks  to  which  they  are  severally  liable,  and  the  argu- 
ments for  and  against  a  uniform  or  differential  rate  of  assessment, 
— all  these  considerations  being  foreign  to  our  present  purpose,  let 
us  consider  the  case  of  the  professional  man  who  earns  Li.4O0  per 
annum  by  the  labour  of  his  brain,  and  who  has  not  been  able,  after 
maintainmg  his  proper  position  in  society,  to  lay  tiside  even  suffi- 
cient funds  to  fiimish  a  house  for  himself,  and  is,  consequently, 
obliged  to  live  as  a  bachelor  in  furnished  lodgings.  Can  any  reason 
be  stated,  deserving  of  the  slightest  consideration,  for  taxing  his 
L.400  a-year  of  income  as  if  it  were  in  all  respects  equal  to  the 
income  of  any  of  the  other  parties  who  derived  the  same  annual 
return  from  a  capital  of  L.10,000  f  In  the  eye  of  reason  no 
similarity  exists ;  and  the  injustice  of  compelling  all  these  parties 
to  pay  the  same  annual  sum  towards  the  national  expenditure  is  too 
apparent  to  require  any  proof.  Yet  this  flagrantly  unjust  arrange- 
ment is  the  law  of  the  land ;  and  the  tax  is  said  to  be  fairly  levied, 
according  to  the  means  and  ability  to  pay  of  the  different  parties ! 

The  proposal  of  Mr  Hubbard,  M.P.,  late  Governor  of  the  Bank 
of  England — on  whose  motion  the  Select  Committee  has  been 
appointed  in  opposition  to  all  the  efforts  of  Mr  Gladstone— is,  that 
in  the  case  supposed  of  the  professional  man  (and  also  of  all  traders), 
one-third  should  be  allowed  from  his  income  before  the  tax  is  laid 
on ;  that  is  to  say,  that  the  income-tax  should  be  levied  only  on 
L.266  of  his  L.400.  The  Earl  of  Derby's  Government,  in  1852, 
proposed  a  similar  deduction  as  respects  amount,  but  in  a  different 
form.  The  proposal  was,  that  the  professional  and  trading  incomes 
should  be  charged  at  the  rate  of  5d.  per  pound,  while  other  incomes 
should  be  charged  7d.  In  the  case  of  the  professional  man  with 
L.400  a-year,  this  would  be  equal  to  charging  him  on  L.288  of 
his  income,  being  very  nearly  the  same  in  effect  as  the  proposal 
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DOW  made  by  Mr  Hubbard ;  but  the  proposal  was  not  carried  into 
effect     In  one  view,  both  deductions  are  too  small  to  meet  the 
justice  of  the  case ;  indeed,  if  a  rough-and-ready  general  rule  of  this 
kind  is  to  be  applied  to  professional  incomes  of  a  precarious  kind, 
depending  entirely  on  the  talents,  industry,  and  health  of  each  per- 
son, without  making  any  classification  or  specific  valuation  in  each 
case,  we  know  of  no  better  course  to  follow  than  that  which  has  been 
adopted  in  assessing  farmers, — namely,  taking  one-half  of  their  rent 
as  the  aasamed  assessable  proportion  of  their  income.    If  the  same 
rule  were  followed,  and  the  half  of  professional  incomes  arising  wholly 
from  the  labour  of  the  brain  were  assessed  for  the  property  tax, 
we  are  satisfied  that,  in  an  equitable  point  of  view,  professional  men 
would  contribute,  in  proportion  to  their  ability  to  pay,  in  a  higher 
ratio  than  those  classes  who  are  assessed  on  their  whole  incomes,  but 
which  are  derived  from  the  rents  of  lands  and  houses,  the  interest 
of  money,  or  from  other  efiects,  which  the  parties  are  so  fortunate 
as  possess,  and  which  bring  in  a  fixed  annual  return  without  the 
necesdty  of  either  mental  or  personal  labour  on  the  part  of  the  pos- 
sessor.     But  whether  one-half  be  the  correct  proportion  or  not 
which  ought  to  be  deducted  firom  professional  incomes  before  they 
are  assessed,  there  can  be  no  doubt  of  the  fact  that  t^ey  are  now 
unduly  taxed,  and  that  a  remedy  ought  to  be  immediately  applied 
to  so  great  an  evil.    There  are  many  other  anomalies  connected 
with  the  mode  of  charging  the  tax  on  incomes  arising  from  difierent 
kinds  of  property  which  ought  to  be  corrected, — as,  for  example, 
charging  the  same  amount  of  tax  on  a  nominal  income  of  L.lOO 
a-year  derived  from  inferior  house  property,  which  would  sell  for  not 
more  than  L.1200,  as  on  real  incomes  of  L.lOO  a-year  derived  from 
the  rent  of  land  which  would  sell  for  L.3000;  and  charging  the 
same  tax  on  L.lOO  a-year  derived  from  annuities  terminable  in  a 
few  years,  and  probably  worth  L.300,  as  on  L.lOO  a-year  derived 
from  consols  or  other  permanent  sources  of  income,  and  worth 
L.3000.     No  such  irregularities  could  possibly  arise  under  the 
system  of  a  simple  property  tax,  by  which,  as  already  stated,  the 
tax  is  always  imposed,  not  according  to  the  annual  income,  but  ac- 
cording to  the  real  market  value  of  the  property  which  the  income 
represents.    On  these  questions  we  do  not,  however,  think  it  needful 
to  dwell,  because  they  are  less  directly  connected  with  the  main  ob- 
jects of  this  Journal — legal  and  professional  questions — than  the  other 
branch  of  the  subject  to  which  we  have  more  particularly  adverted. 
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NOTES  IN  THE  INNER  HOUSE. 
FIRST  DIVISION. 

Sutter  y.  The  Aberdeen  Arctic  Company, 

This  was  a  case  in  regard  to  the  right  of  property  in  a  whale 
which  was  captured  about  four  years  ago  in  the  Bay  of  Niatilick, 
Cumberland  Inlet.     Both  claimants  were  British  subjects,  and  the 
case  wasy  therefore,  free  from  the  difficulties  which  wou)d  have 
attended  it  had  either  of  them  been  a  native  of  Greenland.     It  was 
decided  by  the  House  of  Lords,  in  Addison  v.  iJot^,  1794,  3  Paton 
334,  that  there  is,  in  the  Greenland  Seas,  a  customary  law  regulat- 
ing the  rights  of  whale  fishers,  called  the  rule  of  "  fast  and  loose." 
The  nature  of  the  rule  is  this  :  if  a  whale  is  struck  by  the  people  of 
a  ship  she  becomes  their  property,  provided  that  they  never  "  let 
go**  the  line  attached  to  the  harpoon  which  has  been  fixed  in  her. 
The  moment,  however,  that  this  line  is  detached,  the  whale  becomes 
a  "  loose  fish,"  and  may  be  pursued  and  taken  by  the  people  of  any 
other  ship.     The  chief  question  in  the  present  case  was  whether 
this  rule  was  applicable  to  its  circumstances.     Of  recent  years  a  new 
method   of  fishing,    previously  practised   in   the   Southern   Seas^ 
and  termed  "  drog  fishing,"  has  been  introduced  into  Cumberland 
Inlet.    It  is  of  this  nature  :  after  the  whale  is  struck,  and  a  certain 
length  of  line  has  been  run  out,  the  end  of  the  line  is  attached  to  a 
"  drog"  or  buoy  made  of  inflated  skins,  some  five  or  six  feet  long  by 
three  or  four  in  thickness.     This  "  drog"  is  then  thrown  overboard, 
and  the  object  of  the  whale  fisher  is,  that  the  animal  shall  be  ex- 
hausted partly  by  the  wound  from  the  harpoon,  and  partly  by  having 
to  drag  the  line  and  drog  wherever  it  goes  through  the  water.    In 
the  new  method  no  attempt  whatever  is  made  to  keep  the  harpoon 
line  attached  to  the  boat ;  on  the  contrary,  it  is  detached  as  soon  as 
possible.     The  whale  in  regard  to  which  the  action  was  raised,  was 
caught  by  the  new  method  ;  it  was  struck  by  an  Esquimaux  belong- 
ing to  the  pursuer's  ship,  who  fastened  a  drog  to  the  end  of  the  line 
and  threw  it  overboard.     The  whale  went  away,  and  was  killed  in 
about  an  hour  and  a  half  afterwards  by  the  people  in  the  defenders' 
boats,  the  pursuer's  harpoon  and  drog  being  still  attached  to  it,  and 
the  pursuei'*8  people  being  still  in  pursuit,  with  every  prospect  of 
effecting  the  capture  themselves.     In  these  circumstances  the  ques- 
tion arose,  whether  the  rule  of  "fast  and  loose"  was  to  regulate  the 
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rights  of  parties.    If  it  did  apply,  the  whale  belonged  to  the  de- 
feoders,  for  the  pursuer's  line  had  been  detached  from  the  boat 
before  the  whale  was  captured.     On  the  proof  which  was  led,  it  was 
apparent  that  hitherto  the  rule  of  ^^  fast  and  loose"  had  not  been 
applied  to  drog  fishing.     But  then  it  still  remained  to  be  decided 
whether  the  rule  which  had  unquestionably  prevailed  in  regard  to 
what  waS;  till  lately,  the  only  method  of  fishing  known  in  Cumber- 
land Inlet,  should  not  be  extended  to  the  new  method  which  had 
been  introduced.    The  Court  (Lord  Curriehill  dissenting)  held  that 
the  rule  was  so  plainly  inapplicable  to  drog  fishing,  of  the  essence 
of  which  it  was  that  the  line  should  be  set  loose,  that  it  could  not 
be  applied.     In  point  of  fistct,  their  Lordships  could  not  have  taken 
the  other  course  without,  in  efiect,  deciding  that  drog  fishing  is 
illegal, — a  pretty  strong  step  for  a  Scottish  Court  of  Justice  to  take 
with  regard  to  the  pursuit  and  capture  of  ferm  natura  in  the  Polar 
Seas.    But  still  it  remained  for  consideration  what  rule  was  to  de- 
termine the  rights  of  parties.     The  majority  of  the  Court  held  that,  as 
no  conventional  rule  applicable  to  ^rog  fishing  in  Cumberland  Inlet  * 
iiad  been  established,  these  rights  must  be  settled  by  the  principles  of 
our  own  law  of  occupancy.    These  principles,  the  Lord  President 
thought,  had  been  correctly  summarized  by  the  Lord  Ordinaiy  in  the 
following  sentence : — '^  In  our  own  Courts,  it  appears  to  have  been 
held  that  the  person  first  engaged  (in  the  pursuit  of  wild  animals), 
so  long  as  he  continues  the  pursuit  with  a  reasonable  prospect  of 
suecess,  will  exclude  the  interference  of  any  other."     They  accord- 
ingly held  that  the  pursuer's  people,  having  struck  the  whale,  and 
continued  its  pursuit  with  every  prospect  of  success,  were  entitled 
to  claim  it  as  their  prize.     The  chief  peculiarity  of  the  case  was,  of 
coarse,  the  marine  character  of  the  animal  sought  to  be  captured. 
Lord  Curriehill  seemed  disposed  to  think  that^  in  regard  to  the  in- 
habitants of  the  ocean,  there  was  no  room  for  the  law  of  constructive 
occnpancy,  inasmuch  as  these,  when  wounded,  instantly  get  out  of 
sight  below  the  water,  and  so  cannot  be  said,  literally  at  all  events,  to 
fall  within  the  operation  of  the  common  law  of  occupancy  as  defined 
in  our  books.     Lord  Deas,  who  concurred  with  the  majority,  took 
the  opposite  view  very  strongly.     "  It  is  of  no  consequence,"  said 
his  Lordship,  '^  what  element  the  animal  moves  in — whether  air  or 
water — whether  it  gets  out  of  sight  for  a  time  by  burrowing  in  the 
earth  like  a  fox,  or  by  soaring  above  the  clouds  like  an  eagle,  or  by 
sounding  the  depths  of  the  ocean  like  a  whale.     A  hare  that  leaps 


134  NOTES  IN  THB  INNEB  HOUSE. 

a  dyke,  a  tiger  ia  a  jungle,  or  a  whale  that  sounds,  as  a  whale 
always  does  when  first  struck,  may,  and  generally  will,  get  out  of 
sight  for  a  time,  and  all  the  assailant  can  do  is  to  follow,  or  to  get  to 
the  place  where  the  animal  is  likely  next  to  appear.  If,  without 
relinquishing  the  pursuit,  he  comes  up  to  that  place,  and  claims  the 
animal,  it  will  not,  as  I  have  already  said,  deprive  him  of  his  right 
that  some  one  has  got  there  before  him  and  given  it  its  death-blow." 
These  observations  are  so  reasonable  that  they  can  scarcely  be  cod- 
troverted.  They  do  not  in  the  least  degree  impinge  upon  the 
authority  of  Addison  v.  RowSf  for  that  case  went  on  the  proof  of  a 
special  custom  among  whale  fishers  modifying  the  common  law  of 
occupancy,  but  did  not  decide  that  without  that  proof  of  usage  the 
common  law  would  have  been  inapplicable.  On  the  contrary,  the 
House  of  Lords,  in  holding  that  the  common  law  was  displaced  by 
the  customary  rule,  clearly  assumed  that  but  for  the  latter  the  com- 
mon law  would  have  applied. 

Strangford  v.  The  Bur  let  and  Campeie  Alum  Company. 
Cameron  and  Waterston  v.  Muir  and  Sons, 

In  the  first  of  these  cases  the  Couit  held  (Lord  Deas  dissenting), 
that  when  the  party  who  has  been  successful  at  one  stage  of  a  cause 
has  been  found  entitled  to  the  expenses  thereof,  and  these  have  been 
modified  at  a  particular  sum,  he  cannot  afterwards,  though  ulti- 
mately successful  in  the  whole  cause,  claim  all  the  expenses  of  the 
stage  to  which  the  modification  applied.  Their  Lordships  took  that 
view  mainly  on  the  ground,  that  without  objection  for  many  years 
the  Auditor  has  proceeded  upon  it  in  taxing  accounts.  Lord  Deas 
refused  to  be  bound  by  a  practice  of  the  Auditor  which  had  never 
been  sanctioned  by  the  Court,  and  which  he  held  to  be  in  efiect  the 
exercise  of  a  right  to  interpret  the  judgments  of  the  Court  which 
had  never  been  devolved  on  him.  His  Lordship  held,  that  wheo 
expenses  of  a  particular  stage  were  modified,  the  only  efiect  was,  that 
the  party  in  whose  favour  they  were  given  was  entitled  to  them  in 
any  event, — that  is  to  say,  whether  in  the  end  he  lost  or  won  the 
cause ;  but  that  if  he  was  successful  in  the  end,  he  was  entitled  to 
the  whole  expenses  of  each  stage  (on  which  he  had  been  successful); 
deducting  any  partial  payments  already  made  in  the  shape  of  modi- 
fied expenses.  We  cannot  help  thinking  that  Lord  Deas'  view  was 
the  sounder  and  the  safer  one.  It  is  sounder  in  principle,  as  he 
explained  it ;  and  it  is  a  dangerous  thing  to  allow  mere  unrecog* 
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nised  practice  to  have  the  effect  of  interpreting  the  judgments  of 
the  Coort. 

In  the  second  of  the  cases  noted  above,  the  Court  unaninioualy 
held,  that  where  there  is  no  modification  of  the  expenses  of  a  par- 
ticnlar  stage,  but  only  a  finding  that  the  successful  partj  is  instantly 
entitled  to  a  certain  sum  of  expenses,  such  a  finding  does  not  preclude 
himfinom  afterwards  claiming  the  whole  expenses  of  that  stage,  under 
deduction  of  the  amount  already  paid,  if  he  is  finally  successful. 

The  two  decisions  are  of  considerable  importance ;  and  now  that 
the  opinion  of  the  Court  is  known,  parties  will  require  to  consider 
well  their  interest  in  demanding  interim  awards  of  expenses,  and 
the  form  in  which  they  take  them.  . 

Jane  Davies  v.  Robert  Duncan, 

In  this  case,  judicial  sanction  was,  for  the  first  time,  given  in  the 
Supreme  Court  to  a  petition  for  warrant  to  apprehend,  as  in  mediiatione 
fugcBy  the  father  of  an  unborn  illegitimate  child.  Two  objections  were 
taken  to  the  petition — (1)  that  such  an  application  wa?  absolutely 
incompetent,  as  it  was  not  known  whether  there  would  be  a  living 
child,  and,  therefore,  whether  there  might  ever  be  an  obligation  to 
pay  aliment  at  all ;  and  (2)  that  the  petition  was  bad,  seeing  it  did 
not  set  forth  any  specific  sum  of  debt.  The  Court  overruled  both 
objections.  They  held — (1)  that  the  obligation  in  question  came 
within  the  category  of  those  contingent  obligations,  in  regard  to 
^Inchfugce  warrants  had  long  been  in  use  to  be  granted.  But  (2) 
as  it  could  not  be  known  whether  there  would  be  one  or  more 
children,  and  as  the  amount  of  aliment  therefore  depended  on 
emerging  circumstances,  it  was  not  necessary  to  specify  a  sum  of 
debt  in  the  petition. 

On  the  first  point  it  may  be  farther  observed,  that,  in  the  form 
followed  in  the  present  case  (that  contained  in  Soutai^s  Stylee  of 
Sherif'Court  Writs)^  the  claim  is  rested  both  on  the  ground  of 
aliment  and  inlying  charges ;  and,  as  Lord  Ivory  remarked,  in  any 
event  the  latter  must  be  incurred,  the  objection  that  it  might 
happen  that  there  never  would  be  any  debt  is  groundless.  The 
Lord  President,  in  giving  his  opinion,  mentioned  a  curious  puzzle 
which  had  occurred  in  the  Sheriff-Court  of  Perthshire  when  he  was 
Sheriff  of  that  county,  where  caution  having  been  found  in  an 
application  of  this  nature,  two  children  were  bom,  and  it  was  dis- 
puted whether  the  cautioner  was  liable  in  regard  to  both :  and 
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before  that  point  was  determined^  ojie  of  the  children  died,  and  it 
was  next  disputed  whether  the  cautioner  had  been  liable  in  regard 
to  the  dead  child  or  the  living.  His  Lordship  did  not  mention  how 
the  matter  was  explicated,  though  its  explication  was  probably  not 
very  di£Bcult. 

Duncan  and  Company  v.  Darby, 

In  this  case  the  Court  repeated  the  judgment  which  was  pro- 
nounced in  Brownlie  v.  M^Aulay,  9  March  I86O9  that  a  foreman 
is  not  a  eollaborateur  in  the  sense  of  the  Bartonshill  and  similar 
decisions,  and  that  the  employer  is  liable  in  damages  for  injuries 
suffered  by  a  workman  through  the  foreman's  fault  or  negligence 
The  Lord  President  put  his  view  of  the  case  in  a  single  sentence, 
thus : — ^  It  comes  to  this,  that  there  has  been  a  delegation  of  his 
duty  by  the  master,  and,  until  I  am  otherwise  instructed,  I  cannot 
hold  that,  when  a  master  so  delegates  his  duty,  he  is  to  be  ired 
firom  liability."  It  is  understood  that  the  case  is  to  be  appealed; 
and,  bearing  in  mind  the  English  decision  in  Wigmore,  5  Excb. 
354,  it  is  not  unlikely  that,  if  the  question  were  presented  purely, 
the  judgment  would  be  against  the  master^s  liability.  In  one  point 
of  view,  however,  the  accident  arose  from  a  defect  in  machineir; 
and  as  employers  are  always  held  responsible  for  that,  the  House  of 
Lords  may,  if  so  disposed,  avoid  deciding  the  general  question 
which  is  raised. 


|t£br  §oofes. 


A  Dictionary  and  Digest  of  the  Law  of  Scotlandj  etc.  By  the  late 
William  Bell,  Esq.,  Advocate.  Revised  and  corrected,  with 
numerous  Additions,  by  Gbobge  Soss,  Esq.,  Advocate.  Edin- 
burgh :  Bell  and  Bradfute. 

The  Dictionary  of  the  Law  of  Scotland  is  a  work  of  considerablv 
higher  pretensions  than  might  be  supposed  from  the  form  which  it 
necessarily  assumes.  Originally  projected  by  George  Joseph  Belt 
it  was  carried  forward  and  brought  to  completion  by  Mr  Williain 
Bell,  a  man  of  very  extensive  legal  acquirements  and  of  unwearied 
industry.  It  aimed  at  embracing  everything  that  was  of  practical 
value  in  the  institutional  writers;  and,  notwithstanding  the  dis- 
advantages attendant  on  the  alphabetical  order  of  arrangement;  Mr 
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Bell  was  considered,  by  very  high  authority,  to  have  preserved  in  a 
remarkable  degree  the  spirit  and  breadth  of  view  which  distinguish 
the  great  authors  whose  opinions  he  digested  and  arranged.  While 
the  plan  of  the  work  precluded  any  attempt  at  systematic  and  orderly 
development  of  important  topics,  it  on  the  other  hand  enabled  the 
author  to  bring  together  a  great  mass  of  firagmentary  lore  connected 
with  isolated  departments  of  the  law,  which,  partly  in  consequence 
of  their  anti-social  relations,  and  partly  from  the  want  of  positive 
authority  bearing  on  the  subjects,  had  been  overlooked  by  the 
systematic  writers.  Those  who  have  been  in  the  habit  of  consulting 
his  pages,  know  how  to  appreciate  the  solid  and  varied  information 
they  contain  on  questions  which  do  not  fall  within  the  ordinary 
rontme  of  practice.  K  a  search  through  Stair  and  Erskine  proved 
abortive,  the  student  would,  in  nine  cases  out  of  ten,  find  some- 
thing to  the  purpose  in  Bell's  Law  Dictionary ;  and  which,  if  not 
exhaustive  of  the  subject,  was  at  least  sufficient  to  conduct  him  to 
the  best  sources  of  authority  in  the  English  or  Scotch  law  library. 

Mr  George  Ross  has  undertaken  the  task  of  modernizing  this 
important  work,  so  as  to  make  it  a  useful  manual  of  reference  to 
the  present  generation  of  lawyers.     The  favour  with  which  Mr 
Ro«f  Leading  Gases  have  been  received  by  the  profession,  is  the 
best  guarantee  of  the  qualifications  of  that  gentleman  for  the  dis- 
charge of  his  editorial  functions ;  and  we  can  safely  assert  that  the 
Tolame  before  us  will  not  disappoint  the  expectations  that  have 
been  founded  on  the  success  that  has  attended  Mr  Ross'  earlier 
laboms.    Mr  Ross  has  very  judiciously  retained  the  greater  portion 
of  what  was  original  in  the  former  edition,  and  at  the  same  time 
has  carefully  digested  the  multifarious  additions  and  innovations 
;  t     introduced  by  the  more  recent  statute  and  case  law.     Under  this 
tc     process  the  work  has  expanded  from  the  dimensions  of  a  small 
:   octavo  into  a  volume  of  considerably  large  size,  with  such  economy 
of  space  as  can  be  obtained  by  the  use  of  double  columns. 

Vi  Ross  does  not,  of  course,  profess  to  furnish  the  profession  with 

an  encyclopaedia  of  Scotch  law.     Such  a  work,  if  possible  at  all, 

,/  wonld  have  been  the  labour  of  a  lifetime.     Our  native  reports 

Jy    already  number  sixty  volumes,  without  reckoning  the  appeal  cases ; 

and  when  we  add  to  this  the  statute  law  of  Scotland,  and  the  illus- 

,       trations  that  may  be  drawn  from  English  authority,  it  is  abundantly 

^!     obrions  that  no  manual,  whether  systematic  or  lexicographic,  can 

'.  "         VOU  v.— NO.  U.  MARCH  1861.  S 
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be  made  such  and  so  complete,  as  to  relieve  the  student  from  the 
necessity  of  personally  searching  for  information.  It  is  enough  that 
the  leading  authorities  are  cited,  the  landmarks  of  each  subject 
plainly  indicated,  and  the  current  opinions  on  dubious  questions 
fairly  represented.  To  present  even  such  an  epitome  of  the  whole 
range  of  legal  science  would  argue  a  rare  degree  of  assiduity,  and 
no  ordinary  learning.  When  we  say  that  Mr  Ross  has  approxi- 
mated to  a  correct  outline  of  our  national  l|iws  and  institutions,  and 
that  his  work  may  always  be  consulted  with  advantage,  even  if  not 
implicitly  relied  upon,  we  are  really  awarding  very  high  praise  to 
an  undertaking  in  which  perfect  accuracy  is  unattainable.  We 
have  ourselves  detected  errors  in  one  or  two  departments  to  which 
our  attention  has  been  specially  directed  through  the  exigencies  of 
professional  or  literary  study ;  but  it  is  not  by  microscopic  criticism 
that  the  merits  of  a  general  treatise  can  be  tested.  We  believe 
that  the  work,  on  the  whole,  and  especially  the  latter  portion  of  it, 
has  been  conscientiously  and  artistically  executed.  The  articles  to 
which  attention  is  called  in  the  preface  are  not,  so  far  as  we  can 
judge,  picked  specimens,  but  may  be  taken  to  represent  very  fairly 
the  general  texture  of  the  composition.  By  referring  to  any  of 
these,  the  professional  reader  may  judge  for  himself  of  the  thought 
and  attention  which  have  been  bestowed  on  the  compilation.  Oar 
own  examination  has  left  a  favourable  impression,  which,  we  believe^ 
will  be  shared  by  those  who  consult  Mr  Boss'  improved  edition  of 
a  very  valuable  and  available  work. 


A  CoUeetion  of  the  Ptiblic  General  Statutes  and  Acts  of  Sederunt^ 
relating  to  Procedure  in  the  Courts  of  Exchequery  Sessum^  and 
Teinds  {from  the  Union),  Including  a  reprint  of  Sixty  of  the 
leading  Procedure  ActSj  and  a  Selection  of  the  Procedure  Clauses 
of  other  Statutes  now  in  force.  With  Notes  of  Decided  Casesy  Mar* 
ginal  References^  and  Classified  and  Alphabetical  Indices.  Edited 
by  John  M'Labsk,  Advocate.    Edinburgh :  T.  and  T.  Clark. 

Praotical  Analysis  of  the  Acts  relating  to  the  Registration  of  Births, 
DeatliSj  and  Marriages  in  Scotland.  By  George  Seton,  Advo- 
cate.   Edinburgh  :  Edmonston  and  Douglas. 

**  The  unmanageable  mass  of  the  law "  has  been  the  subject  of 
comment  in  England  since  long  before  the  days  of  Lord  Bacon. 
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That  its  mass  has  increased  of  late  more  rapidly  than  in  previous 
times,  is  increasing,  and  ought  to  be  diminished,  is  the  burden  of 
many  a  goodly  tome  issued  by  indignant  law-reformers.  No  one 
requires  to  have  the  evil  demonstrated  to  him— it  is  palpable  as  the 
son  at  noon,  though  not  quite  so  pleasant  to  contemplate.  From 
the  courts,  case  law  issues  over  the  country  like  a  fog ;  firom  Parlia- 
ment, statutes  rattle  like  hail.  The  number  of  the  latter  is  now  ten 
times  greater  than  when  Bacon  complained,  ^^So  great  is  the  accumu- 
lation of  the  statutes,  so  often  do  they  cross  each  other,  and  so  in- 
tricate are  they,  that  the  certainty  of  the  law  is  lost  in  the  heap.** 
To  that  heap  every  session  adds  often  as  many  as  a  hundred  statutes, 
which  rarely  cancel  those  previously  in  force  on  the  same  subjects, 
so  as  to  be  amended  and  uniform  substitutes  for  them ;  but  com- 
monly amend  Acts  that  previously  amended  others ;  or  confirm  and 
strengthen  former  statutes  in  like  cases,  while  adding  or  altering 
some  particulars  as  to  their  operation.  New  statute  rules  thus 
rarely  stand  dear  and  intelligible  apart  from  the  mass  of  the  law, 
but  are  welded  into  and  lost  in  it;  ^^ whence  sometimes  follows 
that  torture  of  Menutius,  whereby  the  living  laws  are  killed  in  the 
embraces  of  the  dead  ones."  It  would  be  well,  indeed,  if  it  was 
clear  which  were  living  and  which  dead ;  but  in  no  case,  unless  you 
search  the  whole  subsequent  statute-book — the  hay-heap  for  <your 
pin — can  you  be  certain  whether  an  Act  be  living  or  dead.  A 
charming  illustration  of  this  is  well  known— a  four  days'  debate 
before  a  Master  of  the  Kolls  on  the  interpretation  of  a  statute  which 
was  afterwards  discovered  to  have  been  repealed  I 

Into  the  causes  of  this  state  of  matters,  and  the  remedy,  we  are 
not  going  here  to  inquire.  We  remark,  that  since  the  Union,  the 
law  of  Scotland,  which  in  olden  times  was  remarkable  for  its  simpli- 
city and  for  principled  philosophic  character,  has  gradually  come  to 
exhibit,  in  the  branches  both  of  case  and  statute  law,  the  worst  vices 
of  the  English  system.  Our  case  law  has  lost  its  generality,  and 
daily  goes  more  and  more  upon  specialities ;  our  statutes  have  lost 
their  simplicity  as  well  as  their  old  breadth,  and  are  prolix  specimens 
— ^generally  speaking — of  the  worst  style  of  law-drafting.  The  re- 
sults are  known  to  every  working  lawyer.  Justice  could  scarcely 
be  administered  had  we  nothing  to  go  upon  but  the  statute-books 
and  the  reports — unauthorized  records — of  decisions.  Fortunately, 
what  the  State  (on  which  lies  the  duty  of  promulgating  the  law) 
omits  to  do,  is  to  some  extent  done  for  us  by  private  enterprise. 
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We  have  a  private  digest  up  to  a  certain  date,  which  in  a  way 
threads  the  labyrinth  of  statute  law;  and  likewise  a  digest  of  case  law^ 
without  which  the  reports  would  be  altogether  unworkable ;  but  the 
former  is  far  in  arrear,  and  the  latter,  besides  being  in  arrear,  itself 
in  many  of  its  branches  requires  to  be  digested; — take  the  law  of 
trust  as  an  example.  Even  with  the  aid  of  the  latest  editions  of  our 
institutional  writers,  we  never  can  be  certain — ^unless  after  a  most 
laborious  inquiry — ^that  we  have  had  before  us  all  the  decisions  and 
statutory  provisions  relative  to  any  doubtful  question. 

We  said  we  were  not  going  to  inquire  into  the  cure  for  this  state 
of  matters.  It  is  pretty  well  known — codification,  though  it  might 
require  some  argument  to  prove  its  feasibility.  Enough  that  it  is, 
as  we  have  above  hinted  at,  through  partial  codes,  called  Abridg- 
ments, Institutes,  Laws  of  Evidence,  etc.,.  that  we  are  enabled  to  get 
along  as  we  do.  The  failure  of  the  Commissioners  for  the  consoli- 
dation of  the  English  law  during  nearly  a  quarter  of  a  century  to 
produce  any  result,  disinclines  one  for  speculations  on  a  theoretic 
possibility,  where  practically  the  prospects  are  so  discouraging. 
Let  us  be  thankful  for  such  uncommissioned  results  as  are  yielded, 
fSrom  time  to  time,  by  private  endeavour.  It  is  from  these  that, 
should  a  code  of  our  laws  ever  be  attempted,  the  most  valuable 
assistance  will  be  obtained  by  those  to  whom  its  formation  may  be 
entrusted.  The  work  which  is  the  main  subject  of  this  notice,  for 
instance,  will  be  found  to  oontain  the  materials  for  the  principal  part 
of  that  subdivision  of  a  code  called  the  Code  of  Procedure.  It  is 
in  a  way  a  code  of  procedure  in  our  High  Courts.  Of  course,  it  is 
neither  in  bulk  nor  arrangement — though  the  arrangement  is  ex- 
cellent— what  a  code  should  be;  a  collection  of  statutes  and  Acts 
of  Sederunt  must  follow  mainly  the  order  of  time,  and  not  of 
logic ;  and  must  contain  in  extenso  many  provisions  which  in  a  code 
might  be  wholly  omitted,  as  having  been  changed  by  subsequent 
enactments.  As  a  collection  it  is  unexceptionable.  The  main  ob- 
jection to  abridgments,  or  attempts  by  private  persons  without 
authority  to  consolidate  any  branch  of  law,  is,  that  the  reader,  unless 
perfectly  satisfied  of  the  editor's  judgment  and  discretion — which,  in 
a  question  of  law,  he  never  should  be — must  travel  fix)m  the  abridg- 
ment to  the  statutes  at  large,  to  assure  himself  that  he  is  in  ftdl 
possession  of  the  law,  A  collection  like  the  present,  on  the  other 
hand,  puts  the  whole  of  the  law  on  its  subject  before  you,  and  aims 
at  nothing  more  than  making  reference  to  it  as  certain  and  simple 
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as  possible.     That  Mr  McLaren  has  admirably  executed  the  task 
he  undertook,  a  very  cursory  glance  at  his  laborious  index  and  the 
marginal  references  will  assure  the  reader.    A  mere  statement  of 
his   plan  of  procedure  is  all  that  is  required  to  demonstrate  the 
importance  of  the  book.    Every  statute  expressly  relating  to  pro- 
cedure has  been  printed  in  exteiiso;  where  provisions  relative  to 
procedure  are  incorporated  with  other  enactments,  the  procedure 
clauses  are  printed  at  length, — the  rubric  of  the  other  clauses  only 
being  inserted  to  show  the  general  scope  of  the  statute.    All  the 
sabsisting  Acts  of  Sederunt  related  to  procedure  are  likewise 
printed  at  length ;  while  notes  over  the  book  attest  the  care  of  the 
editor  to  iumish  a  key  to  the  law  of  process  as  settled  by  decisions ; 
and  mar^nal  references  carefully  connect  all  the  clauses  of  statutes 
and  Acts  related  to  the  same  subject.     Prefacing  the  volume  is  a 
Table  of  the  Statutes  and  Acts  chronologically  arranged,  by  means 
of  which  the  place  of  any  of  them  may  be  at  once  found ;  and  an 
Analytical.  Digest  of  their  clauses  (arranged  according  to  subject),  by 
means  of  which  the  clause  of  any  statute  or  Act  ruling  any  point 
may  be  at  once  referred  to.    The  construction  of  this  table  and 
digest  must  have  been  a  work  of  the  greatest  care  and  labour ;  and 
the  profession  must  be  deeply  indebted  to  Mr  McLaren  for  having 
performed  it.    The  volume  consists  of  633  pages,  exclusive  of  45 
pages  occupied  by  the  digests  above  referred  to. 

Mr  Seton's  Analysis  is  an  example  of  a  statutory  digest  in  a  more 
limited  department  of  the  law.  The  work  being  designed  for  the 
nse  of  non-professional  agents,  as  well  as  of  law-students,  the  clauses 
of  the  Registration  Acts  have  been  brought  together  and  com- 
mented upon ;  while  the  ipsissima  verba  of  the  statutes  have  been 
reserved  for  an  appendix.  We  need  scarcely  add,  that  the  execu- 
tion of  this  digest  is  such  as  might  expected  from  one  so  well  known 
as  a  skilful  compiler  and  accurate  statist. 

R.F 
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The  Chair  of  Commercial  Law  in  Glaegow. — Our  readers  are 
doubtless  aware  of  the  movement  amongst  the  legal  circles  in  Glas- 
gow,  which  has  reference  to  the  improvement  of  the  means  of  pro- 
fessional education  in  that  city.     The  address  of  Mr  Bannatjne  to 
the  Faculty  of  Procurators,  which  we  noticed  at  the  time,  has  evi- 
dently opened  the  eyes  of  the  profession  to  the  necessity  which 
exists  for  a  more  comprehensive  and  scientific  system  of  instruction. 
We  have  just  received  a  copy  of  a  very  interesting  and  learned 
pamphlet  on  the  subject — which  we  intend  to  notice  more  at  length 
— ^from  the  pen  of  Mr  Alexander  Burrell,  a  gentleman  who  is  well 
known  to  have  devoted  a  large  share  of  his  attention  to  the  question 
of  legal  education,  and  to  whose  persevering  labours  the  profession 
are  indebted  for  the  resolution  taken  by  the  trustees  of  the  Ander- 
sonian  College  to  establish  a  chair  of  mercantile  law  in  connection 
with  that  institution.     Mr  Burrell  has  added  to  these  obligations  by 
qualifying  himself,  at  no  inconsiderable  sacrifice  of  time  and  profes- 
sional talent,  to  undertake  the  duties  of  professor ;  and  it  is  with 
much  regret  we  have  learned  that  he  is  running  an  almost  even  race 
for  the  chair  with  a  gentleman  who,  however  distinguished  in  other 
respects,  does  not  appear  to  possess  the  claims  to  professional  sym- 
pathy and  support  which  are  due  to  his  competitor.    At  the  time  we 
write  we  are  unable  to  state  the  results  of  the  competition ;  but  we 
cannot  do  less  than  wish  success  to  one  who  is  acknowledged  to  be 
the  most  accomplished  mercantile  lawyer  in  the  western  metropolis, 
and  whose  testimonials,  signed  by  all  the  leading  professional  firms 
in  Glasgow,  and  by  a  host  of  other  well-known  names,  including  the 
members  for  the  city,  prove  him  to  be  deservedly  popular  with  those 
amongst  whom  he  aspires  to  labour. 

Legislation  of  the  Year. — ^In  another  part  of  our  impression  will  be 
found  an  abstract  of  the  new  bills  afiecting  Scotland  that  have  come 
to  hand.  We  fear  that  we  are  not  to  have  much  progress  in  law 
reform,  so  far  as  Scotland  is  concerned.  We  should  be  glad  to  have 
some  assurance  that-  the  really  valuable  measure  of  last  session  on 
the  rights  of  husband  and  wife  was  to  be  reintroduced.  It  is  cer- 
tainly paying  rather  too  much  deference  to  the  Lord  Chancellor's 
scruples  to  insist  that  all  legislation  for  the  relief  of  married  ladies 
must  be  stopped,  until  that  noble  and  learned  lord  can  make  up  his 
mind  as  to  the  eumma  lex  on  the  Gordian  knot  that  has  been  woven 
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Todnd  the  international  question  of  jurisdiction.     Among  the  purely 
legal  bills  of  the  session,  we  maj  notice  that  of  Mr  Dnnlop,  for  ex- 
tending the  powers  of  the  Law  Ascertainment  Bill  to  the  case  of 
zemits  to  and  from  foreign  courts  of  justice,  in  countries  with  which 
an  arrangement  may  be  made  by  convention.    May  we  ask,  Is  it 
necessary  to  invoke  the  aid  of  diplomatic  machinery  for  the  purposes 
of  this  Act?     Our  Courts  are  already  empowered  (by  the  19  and 
20  Vict,  cap.  113)  to  enforce  the  orders  of  foreign  tribunals  for 
taking  proof  by  commission  ;  and  we  understand  that  the  Courts  of 
oth^"  countries  (Austria,  for  example)  have  a  similar  power  conferred 
upon  them  by  their  municipal  laws.     Thus,  without  the  aid  of  a  con- 
vention, we  may  have  the  Court  of  Session  granting  diligence  to  com- 
pel the  attendance  of  witnesses  before  an  Austrian  commissioner,  or 
enforcing  his  orders  by  process  of  contempt ;  and  the  Courts  of  Vienna 
extending  a  similar  protection  to  the  Commissioners  of  our  Courts. 
We  think  that  Mr  Dunlop  might,  with  advantage,  place  the  ma- 
chinery for  proof  of  foreign  law  on  the  same  footing  as  the  machinery 
for  obtaining  evidence  on  matters  of  fact,  and  that  our  Courts  should 
not  refuse  to  answer  inquiries  addressed  to  them  by  foreign  tribunals, 
although  those  .tribunals  may  not  be  in  a  position  to  give  the  benefit 
of  their  learning  in  return. 

The  New  Act  of  Sederunt — Agency  Fees, — There  can  hardly  be 
two  opinions  as  to  the  propriety  of  the  rule  which  has  now  been 
established  by  Act  of  Sederunt,  that  records  must  be  printed  in  the 
Outer  House.  On  a  recent  occasion  we  called  the  attention  of  the 
profession  to  the  necessity  for  this  change,  and  showed,  from  esti- 
mates obtained  for  this  purpose,  that  the  expense  of  printing,  where 
there  were  two  counsel  on  each  side,  was  less  than  that  of  copying ; 
while,  in  the  exceptional  case  of  only  two  counsel  being  engaged  in 
the  case,  the  saving  effected  by  the  use  of  manuscript  copies  was 
very  slight.  Every  one  engaged  in  practice  in  the  Parliament  House 
must  be  aware  how  greatly  the  use  of  printed  papers  improves  the 
character  of  a  debate,  not  only  by  facilitating  die  references  to  the 
pleadings,  but  by  imparting  that  confidence  to  the  pleader  which 
results  from  the  certainty  of  being  able  at  any  moment  to  make  good 
his  position,  by  pointing  to  the  authority  on  which  it  rests.  But  the 
benefit  to  the  suitor  is  not  less  important,  since  he  is  now  enabled, 
without  incurring  any  extra  expense,  to  obtain  a  judgment  of  the 
Inner  House  at  any  stage  when  his  interests  may  seem  to  render 
such  a  step  expedient. 
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It  must  not,  however,  be  forgotten  that  every  change  which 
diminishes  the  amount  of  copying,  diminishes  pro  tanto  the  remune- 
ration of  the  agent.     It  is  abready  a  question  whether  Court  of  S^- 
sion  practice  is  remunerative  to  the  agent ;  many  of  the  leading  prac- 
titioners having  been  known  to  declare  that  they  would  rather  be 
without  it.    The  scale  of  remuneration  for  skilled  agency  is  far  too 
low ;  and,  when  fees  for  copying  are  being  abolished,  it  would  only 
be  reasonable  to  make  an  addition  to  some  other  branch  of  profes- 
sional charges.     In  connection  with  this  subject,  there  is  another 
point  well  deserving  the  attention  of  the  Court — the  rule,  we  mean, 
by  which  the  country  agent's '  account  is  not  allowed  as  a  charge 
against  the  unsuccessfhl  party.     We  know  it  has  been  urged  that 
the  duty  of  the  country  agent  is  once  for  all  to  lay  the  whole  facts 
of  the  case  before  his  correspondent  in  Edinburgh,  and  that  there  is 
no  occasion  for  consulting  him  at  after  stages.    But  this  doctrine 
will  not  stand  the  test  of  practice.     As  well  might  it  be  urged  that 
the  pursuer  should  state  his  whole  case  in  the  summons ;  and,  there- 
fore, that  replication  should  be  prohibited.     It  is  clear  on  principle 
that  the  countiy  agent  discharges  his  duty  sufficiently  in  transmitting 
to  his  correspondents  the  materials  for  a  relevant  original  statement. 
The  object  of  revisal  is  to  enable  the  party  to  meet  a  proper  counter 
case  stated  by  his  antagonist     If  this  counter  case  turns  out  to  be  a 
bad  defence,  or  a  bad  replication,  as  the  case  may  be,  it  is  but  just 
that  the  party  who  has  stated  should  bear  the  expense  of  obtaining 
the  information  necessary  to  rebut  it.    The  same  observations  may 
be  applied  to  information  sought  with  a  view  to  leading  proof.  Under 
the  present  system  a  strong  temptation  is  held  out  to  country  agents 
to  advise  their  clients  to  submit  to  injustice  rather  than  resort  to  the 
arbitrament  of  a  Superior  Court ;  because  the  adviser  must  either 
sacrifice  his  time,  which  is  money,  by  assisting  gratuitously  to  cany 
on  a  law-suit  in  Edinburgh,  or  disgust,  and  perhaps  lose,  his  client, 
by  saddling  him  with  a  heavy  bill  of  extrajudicial  expenses.     The 
moral  of  our  remarks  is,  that  we  must  either  have  a  more  liberal 
system  of  auditing  provincial  accounts,  or  the  town  agent  should  be 
paid  on  such  a  remunerative  scale  as  would  enable  him,  as  in  Eng- 
land, to  allow  a  moderate  commission  to  his  correspondent. 

Extended  Sittings  of  the  Court. — Although  we  are  not  to  have  a 
Third  Division  of  the  Court,  there  is  every  reason  to  expect  that  in 
a  comparatively  short  time  the  arrears  of  the  Divisions  will  be  worked 
off.     The  appointment  of  extended  sittings  is  a  step  to  the  accom- 
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plishment  of  this  desirable  object*  We  do  not  think  the  First  Divi- 
sk)n  could  reasonably  be  expected  to  sit  later  than  the  31st  of  March, 
in  the  Spring  Yacationi  having  regard  to  the  expediency  of  not 
andoly  deferring  the  Jniy  Sittings,  which  are  likely  to  be  unusuaDy 
protracted,  and  also  to  the  necessity  for  lea\ing  some  interval  for 
relaxation  prior  to  the  Circuit  meetings.  But  we  are  sure  that, 
without  the  slightest  inconvenience  to  the  profession  or  to  the  Court, 
a  fortnight  might  be  deducted  firom  the  long  Vacation  and  applied 
to  the  business  of  heading  cases  in  the  Short  Boll.  If  this  is  to  be 
done,  it  seems  desirable  that  the  Second  Division  should  also  sit, 
assuming  that  the  advantage  of  the  public,  and  not  the  mere  osten- 
tation of  supererogatory  work,  is  the  object  in  view.  Meantime  we 
have  pleasure  in  noticing  the  fact,  that  an  unusually  large  number 
of  cases  have  been  decided  since  the  Christmas  Becess  in  both  Divi- 
sions. That  many  of  the  cases  have  been  decided  without  adjoum- 
moit,  and  without  calling  on  opposite  counsel  for  a  reply,  is  not,  in 
our  opinion,  a  material  drawb^k.  It  is  enough  if  the  reclaimer's 
(^lemng  argument  is  heard  with  attention  and  impartiality.  Every 
one  knows  that  a  client  will  sometimes  reclaim  when  he  has  no 
case.  Why,  then,  should  the  Court  go  through  the  form  of  a  de- 
liberate hearing,  when  it  is  plain  on  the  first  statement  that  the 
judgment  of  the  Lord  Ordinary  is  right.  If  the  suitor  should 
bappen  to  think  that  the  case  has  not  received  justice  at  the  hands 
of  lus  junior  counsel,  the  fault  lies  with  himself;  for,  having  the 
wh<de  range  of  the  Bar  to  choose  fi*om,  he  ought  to  put  his  case 
bto  the  hands  of  two  counsel  in  whom  he  has  confidence,  and  not 
expect,  as  a  matter  of  course,  that  his  senior  counsel  will  be 
allowed  due  opportunity  of  redressing  deficiencies,  which  probably 
have  no  existence  except  in  his  imagination,  but  for  which,  if  they 
exist  at  all,  he  alone  is  responsible. 
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A  Bm  to  afford  FacUUies  for  the  better  Ascertainment  of  the  Law  of  Foreign 
Countries  when  pleaded  in  Courts  within  Her  Majesty's  Dominions, 

Whereas  an  Act  was  passed  in  the  Twenty-second  and  Twenty -thitd  Years  of 
her  Majesty's  Reign,  intituled  ^*  An  Act  to  afford  Facilities  for  the  more  certain 
Ascertainment  of  the  Law  administered  in  one  Part  of  her  Majesty^s  Dominions 
irhen  pleaded  in  the  Courts  of  another  Part  thereof  */'  And  wnereas  it  is  expe- 
dient to  afford  the  like  Facilities  for  the  better  Ascertainment,  in  similar  Gir-. 
GQinstanceB,  of  the  Law  of  any  Foreign  Country  or  State  with  the  Government 
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,  of  which  her  Majesty  may  be  pleaaed  to  enter  into  a  Convention  for  the  Purpose 
of  mutually  aficertaining  the  Law  of  such  Foreign  Clountry  or  State  when 
pleaded  in  Actions  depending  in  any  Courts  withm  her  Majesty's  Dominions, 
and  ike  Law  as  administered  in  any  Part  of  her  Majesty's  Dominions  when 
pleaded  in  Actions  depending  in  the  Courts  of  such  Foreign  Country  or  State : 
Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  ui  this 
present  Parliainent  assembled,  ana  by  the  Authority  of  the  same,  as  follow ; 
viz., 

1.  If,  in  any  Action  depending  in  any  Court  within  her  Majesty's  Dominions, 
it  shall  be  the  Opinion  of  such  Court  that  it  is  necessary  or  expedient,  for  the 
Disposal  of  such  Action,  to  ascertain  the  Law  applicable  to  the  Facts  of  the  Case 
as  administered  in  any  Foreign  State  or  Country  with  the  Qovemment  of  which 
her  Majesty  shall  have  entered  into  such  Convention  as  aforesaid,  it  shall  be 
competent  to  the  Court  in  which  such  Action  may  depend  to  direct  a  Case  to  he 
prepared  setting  forth  the  Facts  as  these  may  be  ascertained  hj  Verdict  of  Jury 
or  other  Mode  competent,  or  as  may  be  agreed  upon  by  the  PartieB,  or  setUed 
by  such  Person  or  Persons  as  may  have  ^n  appointed  by  the  Court,  for  that 
Purpose  in  the  event  of  the  Parties  not  agreeing ;  and  upon  such  Case  being 
approyed  of  by  such  Court  or  a  Judge  thereof,  such  Court  or  Judge  shall  settle 
the  Questions  of  Law  arising  out  of  the  same  on  which  they  desire  to  have  the 
Opinion  of  another  Court,  and  shall  pronounce  an  Order  remitting  the  same, 
together  with  the  Case,  to  such  Superior  Cofurt  in  such  Foreign  State  or  Country 
as  shall  be  agreed  upo^  in  said  Convention,  ^hose  Opinion  is  desired  upon  the 
Law  administered  by  such  Foreign  Court  Ab  applicable  to  the  Facts  set  forth  in 
such  Case,  and  requesting  them  to  nronounce  their  Opinion  on  the  Questioiia 
submitted  to  them  ^  and  upon  such  Opinion  being  pronounced,  a  Copy  thereof, 
certified  by  an  OMcer  of  such  Court,  snail  be  deemed  and  held  to  contain  a  cor- 
rect Recoid  of  such  Opinion. 

2.  It  shall  be  competent  to  sny  of  the  Parties  tp  the  Action,  after  having 
obtained  such  certified  Copy  of  such  Opinion,  to  lodge  the  same  with  the  Officer 
of  the  Court  within  her  Majes^'s  Dominions  in  which  the  Action  may  be  de- 
pending who  may  have  the  official  Charge  thereof,  together  with  a  Notice  of 
Motion  setting  forth  that  the  Part^  will,  on  a  certain  Day  named  in  sudi  Notice, 
moye  the  Court  to  apply  the  Opimon  contained  in  shch  certified  Copy  thereof 
to  the  Facts  set  forth  in  the  Case  herein-before  specified,  and  the  said  Court 
shall  thereupon  apply  such  Opinion  to  such  Facts,  in  the  same  Manner  as  if  the 
same  had  been  pronounced  oy  such  Court  itscdf  upon  a  Case  reserved  for 
Opinion  of  the  Court,  or  upon  Special  V^dict  of  a  Jury ;  or  the  said  last-men- 
tioned Court  shall,  if  it  tnink  fit,  when  the  said  Opmion  has  been  obtained 
before  Trial,  order  such  Opinion  to  be  submitted  to  the  Jury  with  the  other 
Facts  of  the  Case  as  conclusiye  Evidence  of  the  Foreign  Law  therein  stated,  and 
the  said  Opinion  shall  be  so  submitted  to  the  Jury. 

3.  If  in  any  Action  depending  in  any  Court  of  a  Foreign  Country  or  ^tate 
with  whose  Government  her  Majesty  shall  have  entered  into  a  Conyention  as 
above  set  forth,  such  Court  shall  deem  it  expedient  to  ascertain  the  Law  appli- 
cable to  the  Facts  of  the  Case  as  administered  in  any  Part  of  her  Majesty's 
Dominions,  and  if  the  Foreign  Court  in  which  such  Action  may  depend  shall 
remit  to  the  Court  in  her  Majesty's  Dominions  whose  Opinion  is  desired  a  Case 
setting  forth  the  Facte  and  tne  Questions  of  Law  arising  out  of  the  same  on 
which  they  desire  to  have  the  Opilnion  of  a  Court  within  her  Majesty's  Do- 
minions, it  shall  be  competent  to  any  of  the  Parties  to  the  Action  to  present  a 
Petition  to  such  last-mentioned  Court,  whose  Opinion  is  to  be  obtained,  praying 
such  Court  to  hear  Parties  or  their  Counsel,  and  to  pronounce  their  Opinion 
thereon  in  Terms  of  this  Act,  or  to  pronounce  their  Opinion  without  hearing 
Parties  or  Counsel ;  and  the  Court  to  which  such  Petition  shall  be  presented 
shall  consid^  the  same,  ^and,  if  they  think  fit,  shall  appoint  an  early  Day  for 
hearing  Parties  or  their  Counsel  on  such  Case,  and  shall  pronounce  their  Opinion 
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npcA  the  Qu«BtioiiB  of  Law  ae  adimnistored  by  them  which  are  eabmitted  to 
them  by  th^  Foreign  Court ;  and  in  order  to  their  pronounoing  such  Opinion 
they  shall  be  entitled  to  take  such  farther  Procedure  thereupon  aa  to  them  shall 
aeem  proper,  and  upon  such  Opinion  being  pronounced  a  Copy  thereof,  certified 
by  an  Officer  of  such  Court,  soall  be  given  to  each  of  the  Parties  to  the  Action 
by  whom  the  same  shall  be  required. 

4.  Interpretation  Ckuse.    superior  Courts  to  include  in  Scotland  the  High 
Court  of  Ju9ticiary  and  the  Court  of  Session,  acting  by  either  of  its  Diyisions. 


A  BiUfor  regulating  the  Use  of  Locomotives  on  Turnpike  and  other  Roads^  and 
the  Totts  to  he  levied  on  such  Locomotives  and  on  tiie  Waggons  and  Carriages 
drawn  or  propelled  by  the  same. 

P!reamble. — 1.  Scale  of  ToDs. — 2.  Repeal  of  former  Enactments. 

3.  It  shall  not  be  lawful  for  any  Waggon,  Wain,  Cart,  or  other  Carriage  so 
drawn  ^propelled  as  aforesaid,  not  lutvi^  cylindrical  Wheels,  to  carry  any 
gtaater  Weight  than  is  permitted  in  such  Waggon,  Wain,  Cart,  or  Carriage  by 
the  General  Turnpike  Act ;  and  it  shall  not  be  lawful  for  any  Waggon,  Wain, 
Cart,  or  other  Carriage  haying  cylindrical  Wheels  to  cany,  over  or  above  the 
Weight  of  the  Waggon,  Wain,  Cart,  or  Carriage,  any  greater  Weight  than  One 
Ton  and  a  HidfioT  each  Pair  of  Wheels,  unless  the  F^es,  Tires,  or  Shoes  are 
Four  Inches  or  more  in  Breadth ;  nor  to  carry  a  greater  Weight  than  Two  Tons 
for  each  Pair  of  Wheels  unless  the  FeUies,  Tires,  or  Shoes  are  Six  Inches  or  more 
in  Breadth  ;  nor  to  carry  a  greater  Weight  than  Three  Tons  for  each  Pair  of 
Wheels,  unless  the  FeUies,  Tires,  or  Shoes  are  Eight  Inches  or  more  in  Breadth ; 
and  for  every  single  Wheel,  One  Ha\fci  that  permitted  to  be  carried  on  a  Pair 
of  Wheels ;  nor  in  any  Case  to  carry  a  greater  Weight  than  Four  Tons  on  each 
Fair  of  Wheels,  or  Ttoo  Tons  on  eadi  Wheel:  Provided  always,  that  if  such 
Waggons,  Wains,  or  other  Carriages  are  built  and  constructed  with  Springs  upon 
eadi  Axle,  they  shall  be  allowed  to  carry  One  Sixth  more  Weight  in  addition  to 
the  abov&-mentioned  Weights  upon  eadi  Pair  of  Wheels. 

4.  In  case  it  appear  to  One  cA  her  Majesty's  Principal  Secretaries  of  State 
that  the  Use  of  an^  particular  Description  of  Locomotive  causes  excessive  Wear 
and  Tear  of  the  Highways,  or  is  dangerous  or  inconvenient  to  the  Public,  or  that 
the  Use  el  Locomotives  generally  or  of  any  particular  Description  of  Locomotive 
is  dangerous  or  inooxivenient  to  the  Public  in  certain  Districts  of  Places,  it  shall 
be  laimil  for  such  Secretary  of  State  from  lime  to  Time,  by  Order  under  his 
Hand,  to  prohibit  the  Use  of  any  Kind  or  Description  of  Locomotive  specified  in 
snch  Order  on  any  Highway  whatsoever,  or  to  prohibit  the  Use  of  Locomotives, 
or  any  specified  Kind  or  Description  thereof,  on  the  Highways  within  any 
Place,  District,  or  Limit  mentioned  in  such  Order,  or  otherwise  to  restrict  the 
Use  of  Locomotives  as  Circumstances  may  appear  to  him  to  require,  and  from 
Tine  to  Time,  by  Order  made  as  aforesaid,  to  revoke  or  alter  any  such  Order 
previously  made ;  and  every  Order  made  imder  this  Enactment  shall  be  pub- 
fished  in  the  London  Gkizette,  and  any  Person  using  any  Locomotive  contrary 
to  any  such  Order  shaU  for  every  such  Offence,  on  summary  Conviction  thereof 
before  Two  Justices,  forfdt  any  Sum  not  exceeding  Ten  Pounds. 

5.  Weight  of  Locomotives  over  County  or  Piuish  Bridges. — 6.  Damage  caused 
by  Locomotives  to  certain  Bridges  to  be  made  good  by  Owners. 

7.  Every  Locomotive  propelled  by  Steam  or  any  other  than  Animal  Power 
to  be  used  on  any  Turnpike  Koad  or  public  Highway  shall  be  constructed  on  the 
Principle  of  consuming  and  so  as  to  consume  its  own  Smoke ;  and  any  Person 
using  any  Locomotive  not  so  consuming  its  own  Smoke  shaU,  on  Conviction 
diereof  before  any  Two  of  her  Majesty^s  Justices  of  the  Peace,  forfeit  uiy  Sum 
not  exceeding  Forty  Shillings  for  every  Day  during  which  such  Locomotive  shall 
be  used  on  any  such  Turnpike  Road  or  public  Highway. 

8.  It  shall  not  be  lawful  for  any  Owner  of  such  Locomotive,  either  in  his  own 
Person  or  by  his  Servants,  to  use  any  such  Locomotive,  Waggon,  or  Carriage,  on 
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the  Turnpike  or  other  Roads,  except  there  be  at  the  least  Two  Persoiui  to  drire 
or  conduct  such  Looomotiye,  and  u  more  than  Two  such  Waggons  or  Garriagw 
be  attached  to  such  LooomotiTe,  One  Person  to  take  charge  of  such  Waggons 
and  Carriages ;  and  any  Person  in  charge  of  such  Looomotiye  shall  provide  an 
efficient  B^  Light,  to  be  affixed  conspicuously  on  the  Front  of  the  same  between 
the  Hours  of  One  Hour  after  Sunset  and  One  Hour  before  Sunrise ;  and  any 
Person  acting  contrary  hereto  shall  for  eyery  such  Offence,  on  sammaiy  Con- 
viction thereof  before  Two  Justices,  forfeit  any  Sum  not  exceeding  Five  Pounds. 

9.  All  Waggons,  Wains,  Carts,  or  Carriaces,  as  herem-before  described,  drawn 
by  any  Locomotive,  and  loaded  with  any  Materials  such  as  are  now  exempt  from 
Toll  under  the  Provisions  of  any  Qeneral  or  Local  Act,  shall  be  entitled  to  the 
same  Exemption  as  they  would  if  drawn  by  Animal  Power. 

10.  It  shall  not  be  lawful  to  drive  any  Locomotive  along  any  Turmpike  Boad 
or  public  Highway  at  a  greater  Speed  than  Ten  Miles  an  Hour,  or  through  anj 
Ci^,  Town,  or  Village  at  a  greater  Speed  than  Five  Miles  an  Hour ;  and  any 
Person  acting  contrary  hereto  shaU  for  every  such  Offence,  on  summary  Convic- 
tion thereof,  before  Two  Justices,  if  he  be  not  the  Owner  of  such  Looomotiye, 
forfeit  any  Sum  not  exceeding  Five  Pounds^  and  if  he  be  the  Owner  thereof, 
shall  forfeit  any  Sum  not  exceeding  Ten  Pounds. 

11.  Power  to  restrict  the  Use  of  Looomotives  within  the  City  of  London.— 
12.  General  Acts  relating  to  Turnpike  Roads  to  apply  to  Locomotives. 

13.  This  Act  may  be  cited  as  the  ^^  Locomotive  Act,  1861.'* 

14.  This  Act  shall  extend  to  the  United  Kingdom  of  Great  Britain  and  Ireland. 


A  Bill  to  provide  that  Votes  at  Elections  for  the  Universities  may  he  recorded  by 
means  of  Voting  Papers. 

Whereas  it  is  e:^)edient  to  afford  grater  Facilities  for  voting  to  the  Electon 
for  the  Universities  of  Oxford,  Cambridge,  and  Dublin :  Be  it  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  Advice  and  Consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament 
aasembled,  and  by  the  Authority  of  the  same,  as  follows : — 

1.  It  shall  be  lawful  for  such  Electors,  in  lieu  of  attending  to  vote  in  Person, 
to  vote  by  means  of  Voting  Papers,  signed,  subscribed,  and  attested  in  the 
Maimer  and  according  to  the  Form  or  to  the  Effect  prescribed  in  the  Schedule 
to  this  Act  annexed,  such  Voting  Papers  to  be  addressed  to  the  Vioe-Chanoellor 
of  the  University  for  which  such  Election  is  held,  or,  in  the  Case  of  Dublin 
University,  to  the  Provost,  and  to  be  delivered  to  him,  or  left  at  his  Besidenoe 
in  the  University,  before  the  Time  appointed  for  the  Close  of  the  Fifth  IhfB 
Poll,  and  if  sent  by  Post  to  be  sent  as  a  pre-paid  Begistered  Letter,  and  de- 
livered to  the  said  Vice-Chancellor  or  Provost,  or  left  at  his  Besidenoe  before 
the  Time  aforesaid. 

2.  Voting  Papers  to  be  read,  and  Votes  recorded. — 8.  Voting  Papers  to  be 
filed. — i.  Penalty  for  falsely  signing  Voting  Papers. 


f  igt0t  of  ^nisim. 

COURT  OF  SESSION. 

FIRST  DIVISION. 

Pet.y  Peter  Rintoul. — Jan,  22. 

Minor — Discharge  of  Curator, 

Peter  Rintoul   was   chosen  by  a  minor,  Robert  Rintoul,  to  be  his 

curator,  in  an  action  of  choosing  of  curators ;  and  having  lodged  a  cura- 
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tonal  inventoiy  and  bond  of  caution,  his  nomination  was  sustained  by 
the  Lord  Ordinary  in  common  form.  The  ward  attained  majority  in 
February  1860;  and  in  November  following  he  executed  a  discharge  in 
&TOur  ef  Peter  Bintoul,  as  his  curator,  of  his  whole  actings  and  ma- 
nagement as  curator,  and  of  his  whole  intromissions  with  the  means 
and  estate  of  the  minor  during  minority.  The  office  of  curatory  being 
thus  at  an  end,  Peter  Rintoul  presented  this  petition  for  an  order 
npon  the  accountant  of  Court  to  deliver  up  the  bond  of  caution.  The 
discharge  was  produced  in  process,  and  the  petition  was  served  upon 
Robert  Rintoul.  The  petitioner  referred  to  Rollo,  3d  July  1852  (Scott. 
Juris,  xxiv.  588),  and  Mackay,  21st  February  1857  (D.  xix.  503)  ;  and 
he  argued  that  the  object  for  which  the  bond  was  granted  having  been 
fulfilled,  he  was  entitled  to  have  the  bond  delivered  up.  It  was  usual  to 
order  up  the  bond  in  cases  of  extra-judicial  discharge  of  judicial  factors, 
curators  bonis,  etc. ;  and  if  refused  in  this  case,  parties  would  be  put  to 
the  expense  of  an  action  of  count  and  reckoning  and  exoneration,  merely 
in  order  to  get  up  the  bond  of  caution.  The  Court  granted  the  prayer 
of  the  petitioner. 

Ebmnedt's  Exbs.  t;.  Allan. — J<m.  22. 
Dofnation — Evidence, 
Margaret  Allan  was  the  sole  domestic  servant  of  the  late  Miss  Mar- 
^u«t  Kennedy,  Falkland,  who  died  on  17th  June  1856,  possessed  of  con- 
siderable property.  When  her  repositories  came  to  be  examined,  four 
bank  deposit  receipts,  for  sums  amounting  in  all  to  L.1200,  were  amiss- 
ing.  When  asked  where  they  were,  Margaret  Allan  denied  all  know- 
ledge of  them,  and  it  subsequentiy  appeared  that  she  had  drawn  the 
amounts  on  them  about  ten  days  before  her  mistress'  death,  and  about 
the  time  that  Dr  Lyell  was  called  in  to  attend  her.  She  insisted 
on  keeping  them,  on  tiie  ground  that  her  mistress  had  given  her  them  as 
a  gift,  and  resisted  a  summary  application  for  their  re-deliveiy.  Judg- 
ment was  given  against  her  in  the  SheriiBP  Court  of  Fife,  and  she  advo- 
cated. The  Court  held  that  the  allegations  of  Margaret  Kennedy's  im- 
becility, and  of  forgery  of  the  indorsations,  were  out  of  the  case,  and  the 
only  question  left  was,  whether  or  not  there  had  been  donation  to  Mar* 
garet  Allan.  The  possession  of  these  indorsed  receipts  a  few  days  before 
the  death  raised  no  presumption  in  favour  of  donation,  and  the  defender's 
evidence  was  contradictory.     The  judgment  of  the  Sheriff  was  affirmed. 

Ikgus  r.  T.  D.  Douglas  and  Othebs  (Directors  of  the  Western 
Bank.) — Jan.  25. 

Reparation — Fraud — Issum, 

In  this  case  the  Court  approved  of  the  following  issues  for  the  trial, 
separate  issues  against  each  defender  being  granted  at  the  desire  of  the 


1.  Whether  the  pursuer  purchased  (1),  on  or  about  the  15th  day  of 
October  1857,  twenty  shares  of  L.50  each  of  the  stock  of  the  Western 
Bank  of  Scotland,  at  the  price  of  L.1492,  lOs.  sterling  or  thereby ;  and 
(2),  on  or  about  the  16th  day  of  October  1857,  other  twenty  shares  of 
L50  each  of  the  stock  of  the  said  Bank,  at  the  price  of  L.1420  sterling 
or  thereby  ? 
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2.  Whether  the  pursuer  was  induced  to  purchase  the  said  shares  bj 
false  representations  as  to  the  affairs  of  the  said  Bank,  frai^dulentlj  made 
and  promulgated  in  or  about  the  ];nonths  of  June  1856  and  June  1857, 
bj  the  defender  Thomas  Dunlop  Douglas — to  the  loss,  injuiy,  and 
dkmage  of  the  pursuer  ? 

8.  Whether  the  pursuer  was  induced  to  purchase  the  said  shares  bj 
false  representations  as  to  the  affairs  of  t^e  said  Bank,  fraudulentlj  made 
and  promulgated  in  or  about  the  month  of  June  1857,  by  the  defender 
Thomas  Dunlop  Douglas — ^to  the  loss,  injury,  and  damage  of  the  pursuert 
Issues  in  similar  terms  were  granted  in  regard  to  the  other  directors, 
Messrs  George  Bums,  James  Dunlop,  Thomas  M'Call,  and  Thomas  Gray 
Buchanan. 

GuLLEN  V.  Sib  William  Johkstox  (Dibbctob  of  thb  Edimbitboh  akd 
Glasgow  Bank). — Jan.  26. 
Reparation — Issues. 
Issues  on  the  same  principle  as  those  granted  in  the  Western  Bank 
case  were  granted.      They  will  be  twenty-one  in  number,  one  being 
directed  to  each  purchase  of  shares  by  the  pursuer.     The  amount  of  the 
dividends  paid  being  deducted  from  the  purchase  price,  the  remainder  is 
stated  as  the  damage  sustained. 

Adv.f  Duncan  and  Co.  v.  Dabbt. — Jan.  29. 

B&paration — FelloW'Servant. 

This  was  an  advocation  from  the  Sheriff  Court  of  Dundee,  in  which 
the  question  of  the  liability  of  a  master  for  the  negligence  of  an  overseer 
occurred.  Darby,  a  boy  of  thirteen  years  of  age,  was  employed  in  the 
mill  at  Anchor  Lane,  Dundee,  belonging  to  Duncan  &  Co.  When  en* 
gaged  in  his  work  therein  April  1858,  he  sufibred  severe  laceration  of 
his  left  band,  alleging  that  the  accident  occurred  in  consequence  of 
the  insufficient  fencing  of  a  roving  frame.  The  Sheriff  held  that  Duncan 
Sd  Co.  were  liable,  and  granted  a  sum  of  L.125  of  damages.  The  case 
came' up  before  the  First  Division,  when,  after  hearing  Mr  Gifibrd  for 
the  advocator,  and  without  calling  on  the  counsel  for  the  boy,  their 
Lordships  unanimously  sustained  the  judgment  of  the  Sheriff.  Per 
Curiam.— *-If  there  is  a  foreman  under  the  manager,  and  if  the  fore- 
man does  not  do  his  duty,  and  the  manager  is  going  about  for  a  fort- 
night or  three  weeks  during  which  this  fence  was  imperfect,  and  does 
not  see  that  the  foreman  does  his  duty,  are  the  masters  to  be  relieved  ? 
It  comes  to  this,  that  there  has  been  a  delegation  of  his  duty  by  the 
master;  and,  until  we  are  otherwise  instructed,  we  cannot  hold  that 
when  a  master  so  delegates  his  duty  he  is  to  be  freed  from  liability. 

M.P.y  Reeves'  Factob  v.  Reeves  and  Othebs. — Jan.  31. 

Trust  Settlement — Special  Bequest. 

This  was  a  reclaiming  note  from  a  judgment  of  Lord  ArdmiUan  in 
a  multiplepoinding  brought  to  have  the  rights  ascertained  of  the  benefi- 
ciaries under  the  trust-settlement  of  the  late  Mr  Beeves,  pawnbroker, 
Inverness.  The  question  before  the  Court  when  the  case  was  heard  on 
Tuesday,  respected  a  debt  of  L.500,  secured  on  the  heritable  subjects 
directed  by  the  second  purpose  of  the  trust  to  be  conveyed  to  Miss 
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Reeves,  the  lawful  daughter  of  the  truster,  on  her  attaining  majority. 
The  first  purpose  of  the  trust  provided  for  the  payment  ''  of  all  my  just 
aod  lawful  debts"  out  of  ^^  the  proceeds  of  my  whole  means  and  estate." 
The  second  directed  the  conveyance  to  the  truster's  daughter  of  the 
heritable  subjects,  on  which  the  debt  of  L.500  was  secured.  Then  fol- 
lowed four  purposes  providing  legacies  to  certain  illegitimate  children 
(five  in  number)  of  the  truster ;  the  seventh  purpose  making  Miss  Keeves 
residuary  legatee.  The  trust-deed  gave  the  trustees  a  general  power  of 
sale,  llie  estate  proving  insufficient  for  the  payment  of  the  debts  ana 
money  legacies,  it  was  contended  for  Miss  Beeves,  that  there  was  a 
special  bequest  to  her  of  the  subjects  referrred  to  in  the  second  purpose 
of  the  trust ;  and  tbat  in  law  itte  truster's  debts,  the  L.500  included, 
must  be  paid  out  of  the  executry,  on  the  principle  that  special  legacies 
do  not  abate  so  long  as  there  are  funds  sufficient  for  the  payment  of  debts 
and  expenses.  Alternatively,  it  was  pleaded  that  it  was  the  obvious 
intention  of  the  truster  that  the  subjects  should  be  conveyed  to  her  free 
of  debt, — the  argument  on  this  point  turning  principally  on  the  fact,  that 
at  the  date  of  the  trust,  and  at  the  death  of  the  truster,  the  subjects 
were  vested  by  disposition  ex  facie  absolute  (qualified  by  a  back  letter) 
in  the  creditor;  so  that  the  trustees  could  not  implement  the  second 
purpose  of  tlie  trust  till  they  paid  the  debt  and  got  a  conveyance  of  the 
property.  It  was  further  contended  for  Miss  Beeves,  that,  at  any  rate, 
failing  these  special  pleas,  it  must  be  held  that  the  intention  of  the  truster 
was,  tiiat  the  debt  should  be  charged  rateably  on .  her  whole  means  and 
estate ;  that  this  view  was  supported  by  the  language  of  the  first  purpose 
of  the  truster,  and  the  general  power  of  sale,  and  Uie  fact  that  the  debt 
of  L.500  was  almost  the  only  debt  the  truster  had ;  that  it  was  an 
equitable  view,  and  should  be  adopted,  especially  as  Miss  Beeves  was 
clearly  the  favoured  person  of  the  trust.  The  Lord  Ordinary  held  that 
Miss  Beeves  must  take  the  subjects  under  burden  of  the  debt.  To  this 
view  the  Court  adhered ;  but  in  respect  of  various  defects  in  the  Lord 
Ordinary's  interlocutor,  which  the  olber  claimants  did  not  defend,  they 
recalled  and  altered  the  interlocutor,  and  found  Miss  Beeves  liable  only 
in  modified  expenses. 

M.P.y  Salmon's  Tkxjsteks  r.  Aitken  and  Others, — Feb.  2. 

jProce^ — MuUipkpGvndifig, 

This  was  an  action  of  muhiplepoindiog  and  exoneration  at  the  instance 
of  the  trustees  of  the  late  John  Salmon,  merchant,  Glasgow.  A  con- 
descendence of  the  fund  m  medio  was  given  in  by  the  trustees,  the  real 
raisers,  stating  that,  soon  afler  the  death  of  the  truster,  they  had  aowedU 
his  son,  as  residuaiy  legatee,  to  make  up  titles  to  the  heritage  belonging 
to  the  truster,  and  had  then  accepted  a  security  for  L.4000  from  him 
over  the  said  heritage  in  implement  of  the  second  purpose  of  the  trust- 
deed,  directing  them  to  invest  that  sum  as  a  provision  for  Mrs  Janet 
Salmon  or  Aitken,  and  her  heirs.  Objections  were  given  in  to  this  on 
the  part  of  Paterson's  trustees,  who  were  heritable  creditors  of  the  late 
John  Salmon,  calUng  upon  the  trustees  to  state  in  their  condescendence 
of  the  fund,  the  whole  heritable  and  moveable  property  of  the  truster, 
under  deduction  only  of  the  debts  paid  by  them  in  terms  of  the  first 
purpose  of  the  trust     At  advising,  the  Court  remitted  back  to  the  Lord 
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Ordinary,  with  instructions  to  open  up  the  record  on  the  fund  m  medk^ 

and  appoint  the  trustees  to  put  in  a  condescendence  of  the  fand,  in  terms 

of  the  objections  stated,  reserving  all  questions  of  expense. 

Adc,y  Fabqtthabson  v.  Btres. — Fdt.  €. 

Property — Bight  of  Way, 

This  was  an  advocation  from  the  Sheriff  of  Aberdeenshire,  at  the  in- 
stance of  Mr  Farquharson  of  Whitehouse  against  Mr  Byres  of  Tonlej, 
two  conterminous  proprietors  in  the  parish  of  Tough.     The  sabject  in 
dispute  between  them  was  a  road  or  footpath  over  Mr  Byres'  farms  of 
Upper  and  Nether  Edindumo.     Mr  Farquharson  maintains  that  the 
public  are  entitled  to  use  it  as  a  horse  road,  and,  in  vindication  of  the 
alleged  public  right,  he  in  June  1857  rode  along  the  footpath,  and  caused 
to  be  broken  down  the  gates  which  Mr  Byres'  tenants  had  pat  up  across 
the  footpath,  in  order  to  complete  the  fences  of  the  fields  over  which  it 
passed.    Mr  Byres  presented  a  petition  for  interdict  against  Mr  Far- 
quharson's  trespassing  on  horseback  on  his  fields,  and  breaking  down 
the  fences  thereof.    A  proof  having  been  allowed,  fbom  which  it  appeared 
that  the  road  in  dispute  was  a  footpath  only,  that  it  had  always  been 
crossed  by  the  fences  on  the  petitioner's  fields,  and  that  the  gates  across 
it,  which  the  respondent  had  knocked  down,  did  not  interfere  with  the 
passage  of  persons  on  foot,  the  Sheriff  (altering  the  interlocutor  of  the 
Sheriff-substitute)  granted  interdict  against  the  defender's  interfering 
with  the  fences  on  the  petitioner's  fields.    The  defender  advocated,  bat 
the  Lord  Ordinary  adhered.     He  then  reclaimed  to  the  First  Division. 
Without  hearing  counsel  in  reply,  the  Court  unanimously  adhered,  with 
expenses.     Observed — It  had  been  maintained  that  these  gatfl^-^ere  not 
part  of  the  fences,  and  that  the  footpath  was  not  part  of  the  petitioner's 
Burm.     That  was  new  doctrine.    Any  proprietor  whose  fields  were 
crossed  by  a  footpath  was  quite  entitled  to  put  gates  on  it  although  thej 
had  not  been  there  previously,  provided  they  did  not  obstruct  the  passage 
of  persons  on  foot. 

Stocks  and  Co.  v.  L^ith  Dock  Warehouse. — Feb.  6. 
Process — Relevcmcy, 

This  action — which  was  attempted  to  be  laid  upon  an  alleged  liability 
on  the  part  of  the  defender,  who  had  stored  decaying  oranges  in  the  lower 
fioor  of  a  warehouse,  the  effluvia  of  which  destroyed  teas  which  were 
stored  in  an  upper  floor  of  the  same  warehouse— the  Court  dismissed  as 
irrelevant,  in  respect  of  want  of  distinct  and  specific  statement,  and  found 
the  pursuers  liable  in  expenses. 

Smith  v.  Williamson  Brothers. — Feb,  5. 
Sale — Rdevancy. 
The  reclaimer,  William  Smith,  distiller,  Benrinnes,  ordered  a  thrash- 
ing-machine frem  Messrs  Williamson  Brothers  in  the  autumn  of  1858, 
the  price  being  fixed  at  L.50.  The  machine  is  admitted  to  have  arrived 
on  26th  November.  Messrs  Williamson  claim  payment  of  price,  with 
interest.  The  Lord  Ordinary  (Mackenzie)  found  Messrs  Williamson  en- 
titled to  a  judgment  on  the  case  as  it  stood,  and  decerned  against  the 
defender,  Smith,  who  reclaims,  on  the  ground  that  there  were  not  sufficient 
grounds  for  a  judgment  before  the  Court,  and  that  there  were  averments 
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OD  record  bj  the  reclumer  which  required  investigation ;  and  the  Court 
adhered. 

Fleming  v.  Bbown's  Executors. — Feb,  7. 
Discharge — Stamped  Receipt. 
The  defenders  are  the  executors  of  the  late  Hugh  Brown  of  Broad- 
stone,  Beith,  in  Ayrshire,  who  had  left  him  a  legacy  of  L.50,000  by  the 
late  John  Ferguson  of  Caimbrock.  The  pursuer  is  John  Park  Fleming, 
writer,  Glasgow,  agent  for  Ferguson's  trustees,  and  he  seeks  a  sum  of 
L.125,  ISs.  7d.,  as  payment  for  a  formal  discharge  of  the  said  legacy. 
Lord  Ordinary,  Mackenzie,  held  that  a  formal  deed  was  not  necessary, 
aod  could  not  be  legally  demanded  by  the  trustees ;  and  the  Court  ad- 
hered, opinions  being  expressed  to  the  effect  that  a  penny  stamp  receipt 
was  a  valid  discharge  for  L.50,000,  or  for  L.5,  or  for  any  specific  legacy, 
all  opinion  as  to  case  of  a  residuary  legatee  being  reserved. 

Stbanoford  V,  THE  HcjRLBT  AND  Campsie  Alum  Compant. — Feb,  7. 
Expenses — Interim  Decree  for. 

At  a  former  stage  of  this  case,  upon  the  discussion  of  issues,  the  pur- 
suer was  successful  in  having  the  issue  proposed  by  her  adopted.  The 
Court  allowed  her  the  expenses  of  the  day's  discussion  on  the  issues,  and 
modified  them  to  L.5,  5s.  The  pursuer  afterwards  gained  her  case  upon 
the  merits,  and  a  general  award  of  expenses  was  pronounced  in  her 
favour.  At  taxing,  the  auditor  struck  out  of  her  account  all  the  items 
relative  to  the  a(]ljustment  of  issues,  amounting  to  upwards  of  L.20.  The 
pursuer  objected  to  the  auditor's  report,  and  argued  that  she  was  entitled 
to  have  these  expenses  under  deduction  of  the  L.5,  58.  paid.  If  she  did 
not  get  that,  the  result  would  be  that  the  Court,  in  imposing  a  penalty 
on  the  defender  for  improperly  opposing  her  issue,  would  inflict  upon 
the  pursuer  a  much  more  serious  injury.  At  all  events,  the  auditor  had 
struck  off  too  much  in  striking  off  the  expense  of  printing  and  preparing 
the  issue  (upwards  of  L.5)  as  part  of  the  expenses  of  the  "  day's  discus- 
sion." The  defenders  admitted  that  upon  the  last  point  the  auditor's 
report  could  not  be  defended,  but,  with  regard  to  the  proper  expenses  of 
the  day's  discussion  on  issues,  submitted  that  these  had  been  finally  dis- 
posed of  by  the  former  interlocutor.  The  Court,  by  a  majority,  repelled 
the  objections,  on  the  ground  that  the  expenses  had  been  ''  modified." 

Gbaham  r.  LiNDSAT. — Feb.  7. 

Landlord  and  Tenant — Damage. 

The  pursuer  is  Robert  Graham,  farmer,  Fitskelly,  in  the  parish  of 
Barry  and  county  of  Forfar,  and  the  defender  is  Robert  Lindsay,  his 
predecessor  on  that  farm.  The  action  is  for  damages  for  the  defender 
not  harrowing-in  grass  seeds  sown  by  the  pursuer  as  incoming  tenant, 
the  defender  being  by  his  lease  bound  to  harrow-in  such  seeds.  The 
seeds  which  failed  were  sown  among  wheat  after  beans,  and  the  defender 
imputes  their  failure  to  the  pauperizing  effect  of  the  bean  crop ;  the  pur- 
suer to  the  want  of  harrowing.  Sheriff-substitnte  Ramsay  Ogilvy  found 
that  there  was  no  damage,  and  assoilzied ;  and  Sheriff  Logan  altered, 
allowing  nominal  damages  (40s.)  for  the  breach  of  the  obligation.     The 
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Ck)urt  held  that  there  was  a  distinct  obligation  on  the  part  of  the  defirader 
to  harrow-in  the  grass  seeds,  and  awarded  L.5  per  acre  of  damages. 

Drummond's  Trustees  v.  Melville. — Feb.  8. 
Trust — Fraud — Relevancy. 
In  this  well-known  case,  the  Court  dismissed  the  action  as  irrelevant. 
The  importance  of  the  following  observations  of  the  Lord  President,  on 
the  subject  of  pleading  in  actions  laid  on  fraud,  will  justify  us  in  giving 
them  insertion  in  our  pages.  Referring  to  the  contract  of  copartnery, 
the  concealment  of  which  constituted  the  alleged  fraud,  his  Lordship 
said  :  The  existence  of  the  contract  was  set  forth  in  the  trust-deed,  and  it 
had  been  known  to  them  at  the  previous  meeting,  for  the  trust-deed  was 
read  which  set  forth  this  contract.  But  here  he  is  accused  of  concealing 
the  existence  of  it.  Then  what  are  the  representations  which  he  is  said  to 
have  made  ?  They  would  require  to  be  very  clearly  set  forth,  in  order  to 
enable  us  to  know  what  was  their  true  meaning,  and  whether  they  were 
such  as  warranted  the  trustees  in  saying  that  they  created  a  belief  in  their 
minds  to  a  certain  effect.  No  doubt,  if  the  facts  were  set  forth,  such  as 
would  warrant  sending  the  case  to  a  jury,  it  might  be  a  jury  question 
whether  they  were  such  as  reasonably  ought  to  have  induced  the  belief. 
But  if  they  were  stated  on  the  face  of  the  record,  they  might  be  such  as 
to  show  that  they  were  divested  of  all  aspect  of  fraud  whatever,  and  that 
there  was  no  fraud  whatever.  And  always,  when  there  is  a  case  of 
fraud  alleged,  general  statements  are  not  enough.  It  is  said  that  fraud 
lurks  in  general  statements,  but  general  statements  are  not  enough  for 
the  imputation  of  fraud  when  the  party  is  called  upon  to  defend  himself. 
We  must  know  precisely  what  the  things  are,  and  what  the  acts  are, 
which  are  alleged.  What  was  it  f  Did  he  nod  or  wink,  or  what  was  it 
that  led  them  to  believe  ?  I  think  I  have  never  known  a  case  of  fraud 
attempted  to  be  sent  to  trial  upon  such  a  statement  as  that.  Now,  these 
are  substantially  the  matters  in  this  record  upon  which  the  action  is 
rested ;  and  if  there  was  no  more  to  be  said  about  it,  I  would  be  satisfied 
that  there  was  no  statement  here  sufficient  to  support  it.  But  further, 
it  is  said  that  it  was  by  a  concealment  of  the  existence  of  this  contract, 
or  the  misrepresentation — which,  by-the-by,  is  not  absolutely  alleged, 
but  only  alternatively  with  concealment,  so  that  there  is  no  absolute 
averment  of  misrepresentation  at  all — but  it  is  said  that  they  were  thereby 
led  not  to  accept  the  trust.  Now,  it  is  not  explained  how  that  led  them 
not  to  accept  the  trust.  Suppose  the  contract  had  expired,  it  is  not 
stated  how  it  was,  or  why  it  was,  that  that  led  them  not  to  accept  the 
trust.  It  might  remove  a  great  part  of  the  funds  that  were  expected  to 
be  applied  to  the  payment  of  Sir  Francis'  debts,  and  they  might  fail  to 
be  paid.  It  might  be  a  more  difficult  trust  to  manage  ;  but  no  personal 
liability  could  attach  to  the  trustees.  It  might  be  troublesome  ;  but  how 
was  it  that  that  induced  them  to  do  so  ?  They  don't  say  that  was  the 
reason  ;  but  just  that  by  not  knowing  that  thing,  whether  important  or  not 
important,  they  did  not  accept.  There  is  no  statement  of  it.  I  should 
have  liked  to  have  seen  that,  to  have  made  it  a  complete  record,  I  cer- 
tainly must  say.  But  what  I  mainly  go  upon  is,  the  want  of  statement 
of  what  the  misrepresentations  were,  and  the  want  ofiintelligible  state- 
ment in  regard  to  the  concealment  that  is  alleged  here  ;  and  I  do  not  see 
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that  it  15  a  case  in  which  we  can  grant  an  issue  on  the  ground  of  fraud, 
which  is  the  basis  of  the  action,  and  the  basis  of  the  issue  that  is  pro- 
poeed  to  us.  Therefore,  I  think  we  cannot  do  otherwise,  in  regard  to  Mr 
Melrille,  than  to  dismiss  this  action.  In  regard  to  Sir  James  Drummond 
it  is  superseded.  I  don't  know  what  position  the  parties  hold  Sir  James 
Drummond  to  stand  in  now.  As  I  have  said  akeadj,  the  matters  which 
ooQStitute  his  defence  are  averred  by  the  pursuers,  and  the  matters  which 
coQStitnte  their  ground  of  action  are  admitted  bj  the  defender.  We 
did  not  hear  that  matter  disposed  of.  They  declined  to  dispose  of  it; 
and  I  don't  know  how  it  is  to  be  dealt  with.  Certainly,  I  have  never 
seen  a  co-defender  in  the  same  position  as  Sir  James  Drummond  is  here. 
The  judgment  of  the  Court,  then,  is  to  dismiss  the  action  against  Mr 
Melville. 

Cameron  and  Watbrston  r.  Muir  and  Sons. — Feb.  13. 

Expenses — Interim  Payment 

In  this  case,  with  reference  to  their  recent  decision  in  Strangford  v.  The 
Hwlet  and  Campsie  Alum  Company ^  the  Court  laid  down  that,  where  they 
found  the  party  who  was  successful  at  a  particular  stage  of  an  action, 
entitled  to  a  certain  sum  of  expenses,  but  without  any  '-  modification"  of 
expenses,  that  was  to  be  considered  as  a  payment  to  account  only,  and 
did  not  preclude  the  party  from  aflerwai:ds  claiming  the  whole  expenses 
of  tbat  stage,  if  he  were  ultimately  successful  in  the  whole  case. 

Adv^  Wink  (Marianski's  Trustee)  v.  Hamilton. — Feb,  13. 

Bill  of  Exchange — Relevancy. 

This  was  an  advocation  at  the  instance  of  Mr  Wink,  accountant  in 
G-lasgow,  trustee  on  the  sequestrated  estate  of  Dionysius  Onufri  Mari- 
anski,  general  travelling  merchant,  residing  at  Quarryhall,  near  Hamilton, 
clerk  and  treasurer  to  the  Statute  Labour  Road  Trustees  of  the  parish  of 
Oalserf,  in  the  county  of  Lanark.     It  arose  out  of  an  action  raised  in  the 
Sheriff  Court  of  Lanarkshire  for  payment  of  a  bill  for  L.396,  128.  dated 
9th  July  1829,  and  granted  by  two  of  the  said  road  trustees,  in  favour  of 
their  other  clerk,  James  Henderson,  of  Pease  Bank.     Mr  Henderson  en- 
dorsed the  bill  to  the  late  Alexander  Fairservice  of  Quarryhall,  who  en- 
dorsed it  to  his  daughter,  Elizabeth  Fairservice,  afterwards  the  wife  of 
the  bankrupt  Marianski.     The  trustees  pleaded,  in  defence,  that  the  bill 
having  been  granted  by  those  who  were  at  the  time  acting  as  parish  road 
trustees  in  favour  of  their  own  clerk  and  treasurer,  was  void  or  voidable 
as  a  document  of  debt  against  the  trustees  in  their  official  capacity ;  and 
further,  that  the  debt  for  which  the  bill  was  granted  was  not  due,  the  ex- 
penditure of  which  it  consisted  having  been  made  by  Henderson  for  his 
own  behoof.     When  the  case  came  before  the  Court  for  the  first  time, 
they  advocated  the  cause,  and  remitted  to  the  Lord  Ordinary  to  make 
up  a  new  record  and  allow  a  proof.      The  proof  having  been  taken, 
oonnsel  were  heard  on  it  to-day. 

The  Court  were  of  opinion  that  the  debt  for  which  the  bill  was  granted, 
was  contracted  before  Henderson  had  any  conpection  with  the  trustees, 
that  it  was  a  proper  debt  of  the  trust,  and  had  been  so  recognised.  They, 
therefore,  granted  decree  in  terms  of  the  libel. 
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SECOND  DIVISION. 

App,j  John  Miller  (TausTEE),  in  Sequestration  of  Samuel  Dickson 
AND  Son. — Jan.  22. 

Partnership— Liability  of  Partners, 

Prior  to  1858  Samuel  Dickson  carried  on  the  business  of  a  jeweller  in 
Dumfries  as  an  individual,  and  in  doing  so  contracted  a  debt  on  a  cash- 
credit  bond.  In  1858  be  entered  into  partnership  with  his  son,  under 
the  firm  of  Samuel  Dickson  and  Son.  The  formation  of  the  partnership 
was  advertised,  but  no  special  notice  was  sent  to  Samuel  Dickson's  credi- 
tors or  customers.  The  business  was  carried  on  in  the  shop  previouslj 
occupied  bj  S.  Dickson,  and  his  name  was  allowed  to  remain  over  the 
door.  John  Dickson  brought  no  capital  into  the  concern,  and  the  com- 
pany business  was  commenced  with  the  stock-in-trade  which  had  pre- 
viously belonged  to  Samuel  Dickson.  After  the  company  commenced 
business,  they  paid  debts  previously  contracted  by  Samuel  Dickson.  He 
died  in  March  1859,  when  the  copartnery  had  existed  for  about  three 
months,  and  it  was  only  afler  his  death  that  John  Dickson  heard  of  this 
debt  on  the  cash  crecUt.  The  deed  of  copartnery  provided  that  at 
Samuel's  death  the  stock-in-trade  should  remain  subject  to  his  individual 
debts  contracted  by  him  previous  to  the  copartnery,  when  he  carried  on 
business  as  an  individual.  Afler  his  death,  and  down  to  the  date  of  the 
sequestration  in  September  1 859,  Samuel  Dickson  and  Son  continued  to 
intromit  with  the  stock<dn-trade  as  if  no  such  provision  existed.  The 
creditors  in  the  bond  of  cash  credit  having  claimed  to  be  ranked  on  the 
sequestrated  estate  of  Samuel  Dickson  and  Son,  the  trustee  rejected 
the  claim  on  the  ground  that  S.  Dickson  and  Son  were  not  liable  for 
the  debt.  On  appeal,  the  Sheriff-substitute  (Trotter)  sustained  the 
title  of  the  claimant  to  be  ranked  on  the  company  estate ;  and  the  Court 
adhered,  on  the  general  principle,  that  where  a  going  business  is  trans- 
ferred in  whole,  either  from  an' individual  or  a  company,  the  assets  and 
trade  debts  are  also  transferred. 

KiRKLAND  v.  Brown. — Jan,  22. 
Bill  of  Exchange — Negotiation — Notice, 
This  action  was  raised  by  Brown  in  the  Sheriff  Court  of  Lanarkshire, 
for  payment  of  a  bill  of  L.55,  drawn  by  the  pursuer  upon  and  accepted 
by  James  Houston,  which  the  defender  had  bound  himself  to  see  paid  bj 
a  letter  of  guarantee.  The  defender  objected  to  pay,  on  the  ground  that, 
while  the  bill  became  due  and  was  dishonoured  on  the  22d  March  1859, 
he  received  no  intimation  of  this  until  the  end  of  April  following; 
"  whereas,  had  he  received  timeous  notice,  he  could  have  operated  his 
relief  from  funds  of  Houston's  then  payable  to  him,  but  which  were  be- 
yond the  defender's  reach  when  he  got  notice."  The  Sheriff  held  the 
defender  liable,  and  the  Court  affirmed  his  judgment,  holding  that  a  per- 
son not  a  party  to  a  bill  by  having  his  name  on  it,  but  who  has  merely 
guaranteed  payment,  is  not  entitled  to  notice  in  the  same  way  and  on  the 
same  grounds  as  a  party  whose  name  is  on  the  bill. 
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Susp.j  Inspector  of  Baront  Parish  v,  Procurator-Fiscal  for 
Lower  Ward  of  Lanarkshire. — Jan.  24. 
Poor — Aliment — LuncUics, 
This  is  a  supension  of  a  decree  pronounced  by  the  Sheriff  of  the  coontj 
of  Lanark,  for  certain  expenses  incurred  in  apprehending  a  dangerous 
lunatic,  and  bringing  him  before  the  Sheriff,  and  haying  him  committed 
to  an  asylum.     The  decree  proceeded  on  a  petition  presented  under  the 
85  th  section  of  the  Act  of  20  and  21  Vict,  c.  71  (Lunacy  Act);  and  the 
qoestion  is,  whether  that  decree,  pronounced  by  the  Sheriff  in  the  petition, 
is  a  competent  decree.     By  the  65th  section,  where  any  lunatic  has  been 
apprehended  charged  with  a  dangerous  offence,  or  has  been  found  at 
large  in  a  state  threatening  danger  to  the  lieges,  it  is  lawful  for  the 
Sheriff,  ^'upon  application  by  the  Procurator-fiscal,  or  other  person," 
accompanied  by  a  medical  certificate,  to  commit  such  lunatic  to  some 
place  of  temporary  custody ;  and  the  Sheriff  shall  thereupon  direct  notice 
to  be  given  in  some  newspaper  of  such  commitment,  "  and  such  further 
notice  as  he  shall  think  fit,  and  that  it  is  intended  to  inquire  into  the 
condition  of  such  lunatic  upon  an  early  day  to  be  named;"  and  the 
Sheriff  shaU  accordingly  "  proceed  to  take  evidence  of  the  condition  of 
such  lunatic,"  and  upon  being  satisfied  that  he  is  a  dangerous  lunatic, 
shall  commit  him  to  an  asylum,  "  and  an  order  such  as  is  hereinbefore 
prescribed  shall  be  granted  by  the  Sheriff  in  respect  of  every  such  com- 
mitment ;  and  the  person  or  the  parish  liable  in  the  maintenance  of  such 
lunatic  shall  be  liable  for  the  expense  of  apprehending  and  of  keeping 
and  maintaining  such  lunatic  in  such  asylum."     The  petition  prayed  the 
Sheriff  to  commit  the  lunatic  to  safe  custody,  and  to  fix  an  early  day  for 
examination  into  his  condition  of  mind,  and  to  direct  advertisement  and 
notice  to  be  given  to  the  inspector  of  Barony  parish,  where  the  lunatic 
was  found  and  apprehended ;  and,  after  making  such  inquiry,  to  commit 
the  lunatic  to  an  asylum,  and  to  decern  the  inspector  to  pay  for  his 
maintenance  in  the  asylum,  and  for  the  expense  attending  his  apprehen- 
sion and  this  application  and  procedure  thereon.     The  Sheriff-substitute 
(Morison),  after  evidence  led,  pronounced  decree  in  terms  of  the  prayer 
of  the  petition,  finding  the  Barony  parish  liable  ad  interim  for  the  main- 
tenance of  the  lunatic  in  the  asylum,  and  the  expense  of  apprehension, 
etc,  and  modified  the  latter  expenses  to  L.6,  8s.  Id.    The  Lord  Ordinary 
(Neaves)  held  the  decree  to  be  incompetent  and  uUra  vires^  and  the  Court 
adhered. 

Adv.j  Inspector  of  Barony  Parish  v.  Mahon  or  Wilson. — Jan,  25. 

Poor — Rem/oval — ReUef, 

A  pauper,  named  Fanny  Ann  Mahon  or  Wilson,  came  from  Ireland 
with  her  husband  and  children  to  the  City  parish  of  Glasgow  in  1843. 
She  acquired  a  settlement  by  residence  in  that  parish,  which  she  after- 
wards lost  by  non-residence,  and  she  never  acquired  another  settlement 
in  Scotland.  In  August  1859,  when  residing  in  the  Barony  parish,  she 
was  deserted  by  her  husband,  and  was  obliged,  in  consequence,  to  apply 
for  parochial  relief  to  the  advocator.  This  relief  was  granted ;  and  the 
inspector  of  Barony  thereupon  presented  an  application  to  the  Sheriff  for 
warrant  to  remove  the  pauper,  in  terms  of  the  77th  section  of  the  Poor- 
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law  Amendment  Act.  The  SberifF-substitute  of  Lanarkshire  (Bell) 
refused  to  grant  the  warrant  of  removal,  because  the  section  did  not 
apply  to  paupers  who  had  at  any  time  acquired  a  settlement  in  Scotland, 
although  that  settlement  had  been  afterwards  lost  by  non -residence. 
The  inspector  brought  an  advocation  of  Sheriff  Bell's  judgment;  and 
after  a  full  hearing,  the  Court  advocated  the  process,  recalled  the 
Sheriff's  judgment,  and  remitted  to  him  to  grant  the  warrant  of  removal 
craved,  on  the  ground  that  relief  must  be  given  ad  mterim  to  any  poor 
person,  whether  having  a  settlement  in  the  parish  where  be  happens  to 
be  or  not.  Observed — ^This  obligation  is  imposed  on  all  parishes,  on 
condition  that  they  shall  be  relieved,  in  the  case  of  Scotch  paupers,  by 
the  parish  of  settlement;  and  in  the  case  of  Irish  paupers,  that  they 
shall  be  entitled  to  remove  them  to  Ireland,  which  is  bound  to  support 
them.  And  the  words  of  the  statute  are  really  not  so  inconsistent  with 
this  policy  as  has  been  maintained  by  the  respondent. 

Provan  and  Others  r.  Brown  and  Others. — Jan,  29. 

Trust — Construction —  Vesting. 

The  question  in  this  c^se  turned  upon  the  construction  of  the  follow- 
ing clause  contained  in  the  trust-settlement  of  the  deceased  William 
Provan : — "  Seventh,  my  said  trustees  or  trustee,  upon  the  decease  or 
second  marriage  of  the  said  Elizabeth  Reid  or  Provan,  and  so  soon  as 
the  youngest  of  our  children  shall  attain  majority  or  be  married,  shall 
wind  up  the  estate  with  all  convenient  speed  by  selling  the  household 
furniture,"  etc.,  "  and  after  deduction  of  all  expenses,  shall  divide,  and 
pay  over  the  rest,  residue,  and  reversion  of  the  estate  to  and  among  the 
children  of  our  marriage — ^viz.,  Elizabeth  Reid  Provan,"  etc.,  "  and  any 
other  child  or  children  who  may  be  born  of  our  marriage — that  is,  all  of 
them  who  may  be  alive  at  the  time  of  the  marriage  or  majority  of  the 
youngedt,  equally  among  them,  share  and  share  alike ;  and  if  any  of  them 
shall  have  died  previously,  leaving  lawful  issue,  the  deceased's  share 
shall  be  divided  and  paid  over  equally  to  and  among  such  issue."  It 
was  maintained  for  the  pursuers,  that  under  this  provision  an  absolute 
and  vested  right  in  the  residue  was  conferred  upon  the  children  thus 
designated,  as  those  who  might  be  alive  at  the  time  of  the  marriage  or 
majority  of  the  youngest  child.  The  defenders  argued  that  the  vesting 
of  the  provisions  could  take  place  only  on  the  occurrence  of  the  double 
events  of  the  death  or  marriage  of  the  widow,  and  marriage  or  majority 
of  the  youngest  child,  as  set  forth  in  the  commencement  of  the  clause ; 
and,  consequently,  that  while  the  widow  remained  alive  and  unmarried, 
no  vested  right  in  the  fee  could  exist  in  the  persons  of  any  of  the  child- 
ren or  of  their  issue.  The  Lord  Ordinary  repelled  the  defenders'  plea ; 
and,  without  hearing  the  pursuers'  counsel,  the  Court  adhered. 

Duncan's  Trustees  v,  Gow,  Inspector  of  Caputh. — Jan,  31. 
Recompense — Poor — Mora. 
In  the  year  1834  the^ate  Mr  Duncan,  Procurator-fiscal  of  Perthshire, 
in  the  execution  of  his  duty,  apprehended  a  dangerous  lunatic  going  at 
large  in  the  town  of  Dunkeld,  and  committed  him  to  Murray's  Royal 
Lunatic  Asylum  at  Perth.  At  the  time  of  the  lunatic's  apprehension, 
Mr  Duncan  wrote  to  the  parochial  authorities  of  Dunkeld  that  the  lunatic 
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bad  been  thrown  on  his  bands  from  ihat  parish.  From  1834  till  bis 
death  in  1857,  Mr  Duncan  paid  out  of  his  own  pocket  the  sums  required 
for  the  support  of  the  lunatic,  and  that  without  making  any  l^rther 
iotimation  or  claim  upon  any  parish.  His  trustees  now  sue  the  parish 
of  Capnth,  which  was  the  parish  of  the  lunatic's  settlement,  for  the 
repayment  of  these  sums.  The  defenders  pled,  inter  alia^  that  the  action 
was  barred  by  mora  and  taciturnity.  The  Lord  Ordinary  (Jerviswoode) 
sustained  the  defence,  and  the  Court  adhered. 

BcssELL  V.  MACKi^Y  (Cumming's  Factob). — Feb.  1. 

Process — Trial  unthout  Jury — WriUm  Evidence. 

This  case  was  of  consent  tried  before  the  Lord  Ordinary  (Kinloch) 
without  a  jury,  on  the  issue  whether  the  pursuer  was  a  partner  with  the 
late  Lachlan  Gumming  in  the  guano  trade  carried  on  in  Inverness  in  the 
name  of  the  latter.  The  Lord  Ordinary  found,  inter  alia^  that  two  cargoes 
of  guano  were  managed  and  disposed  of  under  an  arrangement  con- 
stituted by  certain  letters.  A  reclaiming  note  was  presented,  on  the 
groond  that  this  finding  proceeded  on  an  erroneous  view  of  the  law. 
The  Court  held  that  this  finding,  as  it  proceeded  on  the  assumption  that 
an  arrangement  was  constituted  by  the  letters,  involved  a  question  of 
law  on  the  import  of  the  letters,  and  was  therefore  subject  to  review 
under  the  47th  section  of  the  Court  of  Session  Act,  which  enacts  "  that 
unless  it  shall  appear  that  such  findings  in  point  of  fact  by  such  Lord 
Ordinary  proceeded  on  some  erroneous  view  of  the  law  as  to  competency 
of  evidence  or  otherwise,  such  findings  in  fact  shall  be  final."  On  the 
import  and  effect  of  the  letters,  the  Court  concurred  with  the  Lord 
Ordinary  in  holding  that  they  constituted  a  contract.  Observed — With 
reference  to  a  remark  in  a  letter  of  Russell's,  accepting  an  offer  of 
partnership  made  by  Cumming,  that  he  (Russell)  would  send  soon  a 
*^  draft  of  a  minute  of  agreement  between  us  for  your  revision  and  ap- 
proval,'' that  the  intention  of  the  parties  to  extend  their  agreement  as  a 
formal  contract  did  not  interfere  with  the  contract  already  constituted 
by  missives  taking  immediate  effect.  The  letter,  although  it  spoke  of  a 
minute  to  be  drawn  out,  contained  an  unqualified  acceptance  of  Cum- 
ming's  offer. 

M.P.i  RoBSON  V.  Denny  and  Othebs. — Feb.  1. 
Income  Tax — Deduction. 
The  widow  of  the  late  Mr  Denny,  shipbuilder,  Dumbarton,  entered 
into  an  agreement  with  his  heirs  that  she  "  should  accept  of  the  sum  of 
L.400  yearly  in  fiill  of  all  her  claims  of  terce  and  jus  reUctce  or  other- 
wise." To  this  agreement  the  Court  interponed  its  authority.  In  exe- 
cution of  this  agreement,  she  was  offered  L.400  under  deduction  of 
income  tax,  which  she  revised  to  take,  on  the  ground  that  income  tax 
should  not  have  been  deducted.  Lord  Ardmillan  Med  that  a  deduction 
should  be  made  of  one-third  of  the  tax  leviable  on  this  sum ;  but  the 
Court  held  that,  under  the  102d  and  103d  sections  of  the  5  and  6  Vict., 
c.  35,  the  person  paying  such  an  annuity,  being  liable  to  pay  income  tax 
on  the  whole  iiind  out  of  which  it  was  payable,  was  entitled  to  deduct 
out  of  such  annuity  the  whole  income  tax  upon  it,  and  the  person  to 
whom  the  annuity  was  payable  was  bound  to  allow  such  deduction. 
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Observed — It  is  a  mistake  to  suppose  that  any  question  under  the 
Income  Tax  Act  could  be  determined  on  general  views  of  equity  or 
expediency. 

Adv.,  GrOUROCK  BOPEWORK  COMPANT  V.  GeUMILL. — Feb,  1. 

Ann  Gemmill,  a  girl  of  thirteen  years  of  age,  was,  in  1858,  a  piecer 
in  the  employment  of  the  Gourock  Bopework  Company  at  Port-Glasgow. 
On  30th  April  of  that  year,  she  was  engaged  at  her  usual  work  of  puttiDg 
up  ^'back  ends"  in  the  mill.  She  had  to  put  a  sliver  of  flax  which  had 
broken  through  a  small  hole,  at  a  distance  of  seven  inches  from  which 
there  was  revolving  rapidly  a  cog-wheeL  This  wheel  caught  her  ann, 
or  the  sleeve  of  her  dress,  and,  drawing  in  her  arm,  lacerated  it  so  much 
that  it  had  to  be  immediately  thereafter  amputated  at  the  shoulder.  For 
this  injury,  caused,  as  she  averred,  by  the  culpable  negligence  of  the 
company  in  not  having  the  wheel  which  caught  her  arm  sufficientlj 
fenced  in  terms  of  the  Act  of  Parliament,  she  raised  an  action  of  damages 
before  the  Sheriff  Court  of  Renfrewshire  at  Greenock.  After  proof,  the 
Sheriff-substitute  (Tennent)  assoilzied  the  defenders ;  but  his  interlocutor 
was  reversed  by  the  Sheriff  (Macfarlane),  who  awarded  L.lOO  of  damages, 
and  this  award  was  affirmed  by  the  Court. 

Makn  v.  Smith  and  Others. — Feb,  2. 
Issue — Eeducthn. 
This  was  an  action  of  reduction  of  a  settlement  which  came  before  this 
Division  on  the  report  of  the  Lord  Ordinary  for  the  adjustment  of  issues. 
The  case  was  laid  on.  facility  and  fraud  or  circumvention.  The  pursuer 
contended  that,  in  conformity  with  the  universal  practice,  the  issue  should 
contain  the  words  "  fraud  or  circumvention."  The  defenders  maintained 
that  "  fraud  and  circumvention"  was  the  proper  form.  Per  Curiam. — We 
can  sec  nothing  worse  in  practice  than  to  depart  from  forms  that  have  been 
long  settled.  If  we  were  to  give  the  issue  the  defenders  want,  it  would 
be  deciding  that  every  case  of  the  kind  for  the  last  forty  years  bad  been 
tried  on  a  wrong  issue.     Pursuer's  issue  sustained. 

Minute  for  Colonel  Stuart,  Tutor- at-Law  to  the  Marquis  of 

Bute. — Feb.  6. 

Minor — Guardianship — Nobile  Officium. 

This  minute  stated  that,  in  terms  of  the  order  of  the  Court  of  28th 
November  last,  the  custody  of  the  Marquis  of  Bute  had  been  assumed  bj 
the  Earl  of  Galloway,  with  whom  the  Marquis  went  to  reside,  and  is  now 
residing.  That  a  bill  of  complaint  had  been  filed  in  the  High  Court  of 
Chancery  in  name  of  the  Marquis  of  Bute,  as  an  infiint,  by  the  Earl  of 
Harrowby,  his  next  friend ;  which  bill  was  amended  on  the  21st  January 
last  by  order  of  the  Court  of  Chancery,  and  which  amended  bill  sets  forth, 
inter  alia,  the  removal  of  the  Marquis  to  Scotland  by  Lady  Elizabeth 
Moore,  the  appointment  of  General  Stuart  as  his  guardian,  and  the  autho- 
rity given  to  him  to  take  all  necessary  steps,  according  to  the  law  of  Scot- 
land, to  have  the  Marquis  delivered  up  to  him.  The  bill  then  narrates 
the  procedure  that  took  place  in  this  Court,  and  represents  the  deliver- 
ance as  a  mere  temporary  arrangement.  It  also  refers  to  the  order  from 
Chancery  enjoining  General  Stuart  to  desist  from  the  prosecution  of  his 
petition  to  the  Court  of  Session,  on  the  ground  that  it  was  not  such  a 
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Step  as  was  contemplated  hj  the  above-mentioned  order  of  Chancery. 
The  bill  prays — 

1.  That  the  fortune  and  person  of  the  Marquis  be  placed  under  the 
protection  of  the  Court  of  Chancery. 

2.  That  his  real  estates  in  England  and  Scotland,  and  his  personal 
estates,  be  administered  under  the  direction  of  that  Court. 

3.  That,  for  the  purposes  aforesaid,  all  necessary  inquiries  may  be  made 
and  directions  given. 

4.  '^  That,  if  necessary  or  proper,  the  said  defendant,  Colonel  Crichton 
Stuart  (the  present  petitioner),  may  be  restrained  by  the  order  and  in- 
junction of  this  Honourable  Court  from  in  any  way  interfering  with  the 
custody  of  the  person  of  the  plaintiff,  or  with  his  education,  and  froni  pro- 
secuting his  herein-beforementioned  petition  to  the  Court  of  Session  in 
Scotland,  and  from  instituting  or  prosecuting  any  other  proceedings  in 
Scotland  or  elsewhere,  relative  to  the  plaintiff  or  his  property,  without 
the  leave  of  this  Honourable  Court.** 

The  minute,  after  narrating  this  bill,  goes  on  to  state  that  the  peti- 
tioner, Colonel  Stuart,  is  advised  that  the  prayer  of  the  said  bill  is  in- 
competent, as  it  proposes  that  the  Court  of  Chancery  should  assume  a 
jurisdiction  over  the  person  and  real  property  of  a  Scotch  pupil  beyond 
its  territory,  and  involved  an  interference  with  the  rights  of  a  Scotch 
tator-at-law.  That  the  petitioner  is  informed  that  the  Court  of  Chan- 
cery may  proceed  to  adjudicate  on  the  bill  on  the  erroneous  views  con- 
veyed by  it ;  that  the  deliverance  of  the  Court  of  Session  upon  his  (Colonel 
Stuart's)  petition  in  November  was  not  dependent  in  any  way  upon  the 
procedure  under  Colonel  Stuart's  petition.  That  the  petitioner  feels  it  to 
be  of  great  importance  that  this  matter  should  be  placed  beyond  doubt, 
and  that  an  order  should  be  pronounced  setting  forth  the  views  of  the 
Conrt,  and  securing  performance  of  their  order.  That  the  petitioner,  as 
a  member  of  the  House  of  Commons,  requires  to  reside  in  England,  and 
is  therefore  personally  subject  to  the  jurisdiction  of  the  Court  of  Chancery, 
and  wishes,  therefore,  that  the  Court  of  Session  should  give  him  definite 
instructions  how  to  act.  The  minute  concludes  by  craving  the  Court  "  to 
give  such  further  directions,  or  to  pronounce  such  interlocutor  or  order, 
as  to  your  Lordships  may  seem  lit,  as  to  the  residence  of  the  pupil,  and 
the  proceedings  in  the  Court  of  Chancery  regarding  the  proposed  removal 
of  the  pupil  to  England ;  and,  in  particular,  to  give  such  explicit  direc- 
tions relative  to  the  matter  as  may  provide  for  the  rights  and  privileges 
of  the  pupil,  and  the  fulfilment  of  your  Lordships'  orders  in  the  cause." 

After  hearing  counsel,  the  Court  pronounced  an  interlocutor,  by  which 
they  interdict,  prohibit,  and  discharge  the  petitioner,  Colonel  Stuart,  and 
also  the  Earl  of  Galloway,  from  removing  the  pupil  beyond  the  jurisdic- 
tion of  the  Court,  and  from  permitting  or  suffering  any  other  person,  on 
any  ground  or  pretence  whatever,  to  remove  the  pupil  from  the  jurisdic- 
tion of  the  Court,  or  to  interfere  in  any  way  with  his  custody,  residence, 
and  education,  as  settled  by  the  orders  of  the  Court :  Interdict,  prohibit, 
and  discharge  the  said  Major-General  Stuart,  respondent,  and  all  other 
persons  whatsoever,  from  removing,  or  aiding  or  assisting  in  removing, 
the  pupil  from  the  jurisdiction  of  the  Court,  or  from  interfering  in  any 
way  to  prevent  the  said  arrangement  for  his  custody,  residence,  and  edu- 

VOL.  V. — ^NO.  LI.  MARCH  1861.  X 
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cation,  from  being  carried  into  execution :  Benew  the  interdict  formerlj 
pronounced  against  Lady  Elizabeth  Moore,  respondent :  Appoint  a  certi- 
fied copy  of  this  interlocutor  to  be  served  on  the  Earl  of  Gralloway,  and 
direct  the  same  to  be  intimated  by  Major-General  Stuart  personally,  and 
decern,  and  dispense  with  recording  in  the  minute-book. 

Benfbkwshire  Road  Thustees  v,  Reid  and  Others. — Feb.  15. 
General  Turnpike  Act — Evasion  of  Tolls. 

This  was  an  action  of  declarator  raised  by  the  Renfrewshire  Boad 
Trustees,  to  have  it  declared  that  the  making  and  using  a  certain  piece 
of  road  was  a  contravention  of  the  General  Turnpike  Act.  A  jaiy 
having  given  a  special  verdict,  finding  certain  facts  proved,  the  question 
brought  before  the  Court  was,  Whether,  on  the  facts  established  by  the 
special  verdict,  the  defenders  had  committed  a  contravention  of  the  45th 
section  of  the  General  Turnpike  Act.  The  leading  defender,  Reid,  is  the 
tenant  of  a  quarry  three  or  four  miles  from  Glasgow,  situated  between 
two  turnpike  roads,  both  leading  to  Glasgow — ^the  one,  the  Cathcart 
Road,  and  the  other  the  New  Kilmarnock  Road.  Mr  Reid  might  go  to 
Glasgow  by  either,  and  his  choice  Would  probably  be  regulated  by  a 
consideration — 1,  of  which  afibrded  the  most  direct  access  to  Glasgow ; 
and,  2,  of  which  was  the  best  and  cheapest  road.  He  was  entitled  to 
exercise  that  choice,  unless  there  was  anything  in  the  statute  to  restnun 
him  from  doing  so.  Anterior  to  the  making  of  the  road  in  dispute,  Mr 
Reid  had  access  to  both  by  a  statute-labour  road  which  connected  them. 
The  Cathcart  Road  was  at  a  greater  distance  from  him  than  the  other, 
and  the  bad  state  of  that  part  of  the  statute-labour  road  which  led  to 
the  Cathcart  Road  induced  him  for  a  considerable  period  to  resort  to  the 
Kilmarnock  Road.  It  was  used  both  by  his  servants  and  by  the  work- 
men at  the  quarry ;  but  the  state  of  the  statute-labour  road  being  the  only 
obstacle,  and  having  a  desire  to  go  by  the  Cathcart  Road,  he  considered 
how  the  access  might  be  improved.  He  found  that  the  worst  part  of  the 
statute-labour  road  formed  an  acute  angular  detour  from  the  general  line 
of  road,  and  that,  by  making  a  new  piece  of  road,  cutting  off  the  angle, 
the  road  would  be  made  both  shorter  and  better.  He  accordingly 
entered  into  negotiations  with  the  proprietor  and  occupier  of  the  ground, 
and  got  their  permission  to  make  use  of  this  piece  of  road.  It  was  main- 
tained by  the  pursuer  that  the  making  and  using  of  this  piece  of  a  road 
was  a  contravention  of  the  45th  section  of  the  Act,  which  imposes 
penalties  ^'  when  any  person  passes  to  or  from  a  turnpike  road,  or  any 
land  near  or  adjoining  thereto  (not  being  a  public  highway),  the  person 
not  being  the  proprietor  or  occupier,  or  one  of  their  servants  or  family^ 
with  intent  to  evade  toll-duty." 

On  these  facts  the  Court  were  of  opinion  that  the  defender,  Mr  Reid, 
had  not  contravened  the  statute,  on  the  ground  that  there  could  be  no 
evasion  of  tolls  unless  some  portion  at  least  of  the  road  had  been  used. 
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Chables  Dumbreck  r.  The  Rev.  William  Stetenson  ani> 
Another. — Feb.  15. 
The  respondents  were  the  sui-viving  sons  and  testamentary  trustees  of 
William  Stevenson,  deceased,  formerly  an  innkeeper  at  Cumbernauld,  in 
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Clai^jiiaDnan.  The  object  of  the  action  was  to  distribute  the  remainder 
of  the  testator's  estate  bj  a  decree  of  the  Court  of  Session,  and  also  to 
obtain  a  decree  exonerating  and  discharging  the  respondents  of  their  re'> 
sp<msibilit7  under  the  trust-deed.  The  chief  point  in  dispute  was  whether 
the  respondents,  as  trustees,  were  entitled  to  claim  credit  as  against  the 
appellant,  for  sams  paid  during  his  minority  to  his  father.  It  appeared 
that  the  appellant,  being  entitled  under  the  trust-deed  to  certain  money, 
the  respondents  had  handed  over  various  sums  from  time  to  time  for  the 
support  of  the  appellant,  whose  father  at  the  time  was  in  difficulties  and 
unable  to  keep  him.  The  appellant  contended  that  they  had  no  right  to 
band  over  the  money  for  the  purpose  mentioned,  because,  by  the  terms 
of  the  trust-deed,  the  power  of  administration  of  the  appellant's  father 
was  excluded.  He  further  submitted  that,  considering  the  embarrassed 
drcomstances  of  his  father,  the  respondents  ought  to  have  obtained  a 
decree  from  the  Court  of  Session  directing  them  how  to  proceed  in  the 
matter ;  and  that,  having  paid  over  the  money  without  obtaining  such 
decree,  they  were  not  entitled  to  place  such  payment  against  the  appel- 
lant's claim.  The  respondents,  on  the  other  hand,  argued  that  the  share 
of  the  trust-funds  belonging  to  the  appellant  was  a  vested  interest;  apd 
that  it  was  exigible  from  them  by  his  father,  who  was  his  administrator* 
m-law,  and  that  the  discharge  he  had  given  them  was  valid  and  effectual. 
The  respondents  had  taken  caution  from  the  appellant's  father  for  the 
proper  application  of  the  funds.  There  was  also  a  question  raised  as  to 
whether  additional  facts  ought  to  have  been  admitted  in  the  appellant's 
condescendence. 

The  Lord  Chancellor,  in  giving  judgment,  said  the  Court  below  were, 
in  his  q>inion,  right  in  refusing  to  allow  the  appellant  to  reopen  the  re- 
cord to  all^e  additional  facts ;  and,  in  any  case,  as  it  wa^  a  question  of 
simple  procedure,  this  House  would  be  very  cautious  in  interfering  in 
such  a  matter.  With  regard  to  the  main  point,  he  must  say  he  thought 
the  respondents  were  warranted  in  paying  over  the  sums  mentioned  in  the 
trust-deed  to  the  appellant's  father,  who  was  not  to  be  deprived  of  his 
right  as  administrator  of  his  son  because  he  happened  to  be  poor.  Under 
these  circumstances,  the  decision  of  the  Court  below  must  be  affirmed ; 
but,  as  the  appellant  sued  in  forma  pcntperisj  there  would  be  no  costs. 

Appeal  dismissed  without  costs  accordingly. 


(BttgliHlr  €un. 


Power  op  ApPonmiENT — Extinction  of  Power. — Settiement  of  money  upon 
trust  to  pay  the  income  to  husband  until  his  insolvency  or  death  ;  then  to  wife 
for  her  life ;  and  after  the  determination  of  these  trusts,  for  the  children,  as  the 
smvivor  of  them  (husband  and  wife)  should  appoint ;  and  in  default  of  appoint- 
ment, after  the  several  deceases  of  them,  or  the  sooner  determination  of  the 
interest  limited  to  them,  upon  trust  for  the  children  and  issue.  The  husband 
having  become  insolvent  before  the  death  of  the  wife.  Held  by  the  L.  C, 
affirming  decision  of  the  M.  R.,  that  although  the  power  of  appointment  was 
given  to  the  survivor,  yet  there  being  a  clear  indication  that  the  power  was  to 
be  exerdaed  while  the  interest  of  l^e  husband  or  wife  continued,  upon  the 
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death  6f  the  wife,  the  husband^s  mterest  having  previouBlr  determined,  tha 
power  was  extinguished,  and  the  fund  became  divi8ible.-*-(^a«tre2/  v.  Haswclly 
9  W.  R.  129.)  ^ 

Stock  Exchange — Gambling  Transaction, — ^A.,  B.,  and  C.  were  all  members 
of  the  Stock  Exchange,  according  to  the  rules  and  customs  of  which  there  are 
two  days  appointed  in  the  month  for  settling  transactions  relating  to  foreign 
securities,  and,  in  case  of  a  loan  upon  or  a  sale  of  such  securities,  the  lender  or 
seller  has  t^e  right,  in  case  of  non-payment  of  the  loan  or  non-completion  of  the 
purchase,  either  to  sell  or  take  them  at  their  market  value,  the  deficiency,  if 
any,  in  the  price  being  paid  to  the  borrower  or  purchaser,  and  the  surplus,  if 
any,  beyond  the  loan  or  purchase-money  being  paid  by  him  to  the  lender  or 
seller,  who,  if  the  borrower  or  purchaser  is  declared  a  defaulter,  is  bound  to 
take  the  securities  at  a  price  fixed  by  the  official  assignees  of  the  aasociation. 
According  to  these  rules  and  customs,  A.  lent  to  G.  a  sum  of  money  on  the  se- 
curity of  some  foreign  railway  shares,  which  were  then  of  the  fuU  value  of  the 
loan,  and  on  each  succeeding  settling  day  the  amount  of  depreciation  or  increafie 
in  the  value  of  the  shares  was  paid  by  0.  or  A.  respectively  to  the  other,  till  G. 
was  declared  a  defaulter,  when  A.  took  the  shares  at  the  price  fixed  by  ^e 
official  assignees.  G.  was  afterwards  adjudged  a  bankrupt,  and  A.  tendered  a 
proof  for  the  balance  due  to  him  in  respect  of  the  transaction,  after  deducting 
the  price  at  which  he  had  taken  the  shares.  According  to  the  same  rules  and 
customs,  B.  agreed  with  G.  to  sell  him  one  hundred  foreign  railway  shares  for  a 
specified  sum.  The  transaction  was  not  completed,  but  on  each  succeeding 
settling  day  the  differences  were  paid  by  B.  or  G.  respectivelv,  as  in  A/s  case ; 
and,  on  G.  being  declared  a  defaulter,  B.  likewise  took  the  shares  at  their 
market  value,  and  on  G.'s  bankruptcy  tendered  a  proof  for  the  balance  due  to 
him  in  respect  of  the  said  shares.  Held  by  the  L.  J.,  reversing  a  decision  of 
the  Gommissioner  in  Bankruptcy,  that  these  were  not  gambling  transactions,  nor 
illegal  within  the  provisions  of  the  8  &  9  Vict.,  cap.  109,  sect.  18,  and  that  the 
proofs  in  both  cases  must  be  admitted. — {Ex  parte  Phillips ;  Re  Morgan,  Ex 
parte  Marhkam;  Re  Morgan^  9  W.  R.  131.) 

"Will — Construction. — A  gift  of  residue  "between  and  amongst  all  and  every 
the  child  and  children,  both  sons  and  daughters,  of  A.  deceased  and  B.,  in  equal 
shares  and  proportions."  Held  by  the  M.  R.  to  be  a  gift  to  the  children  of  A. 
and  the  children  of  B.,  and  that  all  such  children  as  were  in  esse  at  the  testator^B 
death  were  entitled  per  capita.  Per  Curiam  :  The  ordinanr  and  common  sense 
acceptation  of  the  clause  would  be  such  as  to  include  the  children  of  both 
families.  Lugar  v.  Harman  was,  however,  a  distinct  authority  to  the  contrary. 
If  that  case  had  stood  unimi)eached,  his  Honour  must  have  followed  it ;  but  seeing 
that  some  doubt  had,  in  effect,  been  thrown  upon  it  by  the  decision  of  Vice- 
Ghancellor  Wood  in  Mason  v.  Baker^  he  did  not  object  to  adopt  the  common 
sense  view,  and  disregard  it. — (In  re  Dames'  WiU^  9  W.  R.  134.) 

Bill  of  Sale— Description  of  Residence, — ^By  the  Bills  of  Sales  Act,  17  &  18 
Tict.,  cap.  36,  sec.  1,  it  is  required  t^at  an  affidavit  containing  a  description 
of  the  residence  of  the  person  making  or  giving  a  bill  of  sale  shaU  be  filed  with 
the  clerk  of  the  docquets  in  the  Gourt  of  Queen's  Bench.  A  person's  residence 
was  described  in  the  affidavit  as  New  Street,  Blackfriars,  m  the  county  of 
Middlesex,  instead  of  New  Street,  Blackfriars,  in  the  city  of  London.  Held  by 
the  Q,  B.  a  sufficient  description  within  the  meaning  of  the  Act. — (Hewer  v.  Cox. 
9W.  R.143.) 
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INTESTATE  MOVEABLE  SUCCESSION. 

It  18  proposed  in  the  present  article  to  review  the  law  of  intestate 
moveable  saccessiony  and  to  consider  some  of  the  questions  evolved 
in  the  collision  between  the  old  principles  of  the  common  law 
and  the  rules  introduced  by  the  Moveable  Succession  Act,  1855. 
It  is  necessary,  in  the  first  place,  to  have  a  clear  view  of  the  law 
as  it  stood  anterior  to  the  passing  of  the  statute :  1st,  Because  all 
qaestions  arising  in  regard  to  the  succession  of  persons  who  died 
before  25th  May  1855,  when  it  passed,  must  be  settled  by  the  old  law 
exclouvely ;  and,  2d,  because  the  principles  of  the  law  on  this  sub- 
ject have  not  been  altered,  though  the  practical  rules  based  upon 
them  have  been  to  some  extent  limited  and  changed. 

OLD  LAW  OF  INTESTATE  SUCCESSION. 

What  is  Intestate  Succession  ? 

Intestate  succession  may  be  said  generally  to  be  that  part  of  a  de- 
ceased's moveable  estate  which  might  have  been  disposed  of  by  will, 
bat  which  has  not  been  so.  It  may  thus  be  either  the  whole  deacPs 
pari,  or  part  of  it.  Dead^s  part  includes  the  whole  moveable  estate 
of  the  deceased,  in  all  cases  except  those  (1)  of  a  person  survived  by 
a  wife  entitled  to  jus  relictce,  and  by  a  child  or  children  entitled  to 
kffitim ;  (2)  of  a  husband,  where  jus  relictce  only  is  due ;  (3)  of  a 
father,  where  legitim  only  is  due.  The  dead^s  part  in  the  first  case 
is  a  third,  and  in  the  other  two  a  half,  of  the  moveable  estate.  In 
these  eases,  though  no  testament  may  have  been  made,  the  deceased 
is  only  intestate  qtioad  the  half  or  the  third  of  the  estate ;  and  that 
alone,  strictly  speaking,  is  his  intestate  succession.    It  is  to  be  ob- 

VOL.  v. — NO.  UI.  APRIL  1861.  Y 


176  INTESTATE  MOVEABLE  SUCCESSION. 

served,  however,  that  after  death  the  intestate  succession  may  in 
these  cases  be  increased  by  the  wife  or  children  subsequently  re- 
nouncing or  abating  their  claims. 

In  cases  where  a  testament  is  made,  any  part  of  the  estate  not 
disposed  of  by  it,  either  by  omission  or  in  consequence  of  the 
failure  of  provisions  contained  in  it,  is  regarded  as  intestate  suc- 
cession. 

•    Who  Succeed  ah  intesiuto  ?  , 

The  universal  rule  of  the  common  law  was,  that  intestate  succes- 
sion went  exclusively  to  the  surviving  next  of  kin.  If  there  were 
more  than  one  next  of  kin,  it  was  divided  equally  among  them,  irre- 
spective of  age  and  sex.  If,  however,  one  of  them  was  heir-at-law 
of  the  deceased,  and  had  derived  any  heritage  in  that  character,  he 
was  not  allowed  to  claim  his  share  of  intestate  succession  without 
collating  the  heritage. 

Who  are  next  of  Kin  f 

The  definition  of  next  of  kin  in  questions  of  moveable  succession 
is  peculiar  and  altogether  arbitrary.  Children  are,  in  every  case, 
next  of  kin  to  both  father  and  mother ;  but  their  father  is  not  next 
of  kin  to  them,  if  they  have  either  children  or  brothers  ;  and  their 
mother  is  not  of  kin  to  them  at  all. 

The  following  relations  become  successively  next  of  kin : — 

1.  Children  of  whatever  marriage,  and  their  descendants  in  each 

degree  successively  ;  whom  failing, 

2.  Brothers  and  sisters  german,  and  their  descendants. 

3.  Brothers   and  sisters  (half-blood)   consanguinean,   and  their 

descendants. 

4.  Father. 

5.  Father^s  brothers  and  sisters  german,  and  their  descendants. 

6.  Father^s  brothers  and  sisters  consanguinean,  and  their  de- 

scendants. 

7.  Grandfather. 

8.  Grandfather's   brothers   and   sisters  german,   and   their  de- 

scendants. 

9.  Grandfather's  brothers  and  sisters  consanguinean,  and  their 

descendants,  and  so  on. 
It  is  to  be  observed, — 1.  That  no  member  of  any  of  these  classes 
can  become  next  of  kin  until  the  one  before  it  is  exhausted,  however 
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remote  the  relationship  may  be  of  the  surviving  member  of  the  pre- 
ceding class. 

2.  That  a  mother  is  never  next  of  kin,  unless  she  is  a  relation  of 
her  hnsbandy  in  which  case,  of  course,  she  may  succeed  to  her  child, 
if  she  is  thus  next  of  kin.  All  relations  on  the  mother's  side  are  in  a 
similar  position. 

3.  That  the  succession  descends  to  and  through  females  as  well  as 
males,  so  that  a  great-granddaughter  connected  with  the  intestate 
entirely  by  females  is  entitled  to  succeed  along  with  a  great  grand- 
son connected  by  males. 

4.  That  next  of  kin  are  always  of  the  same  degree  of  relationship 
to  the  inte^te. 

5.  That  the  relationship  of  next  of  kin  to  each  other  is  immaterial. 

6.  That,  when  there  are  no  next  of  kin,  the  Crown  takes  as  ulti- 
mui  hoBres* 

7.  That  a  child  in  utero  nt  the  date  of  the  intestate's  death  is 
entitled  to  a  share  as  a  next  of  kin,  if  afterwards  it  is  bom  alive. 

Fearing. — Intestate  succession  vests  in  the  next  of  kin  at  the 
moment  of  death.  Formerly  it  did  not  vest  before  confirmation ;  but 
the  Act  4  Geo.  IV.,  c.  98,  and  supervening  custom,  have  settled 
the  rule  that  moveable  succession  vests  at  the  moment  of  death. 
This  rule  holds  though  the  intestacy  should  not  emerge,  %.e.  be 
ascertained,  until  long  after  the  opening  of  the  succession.  See 
Lord  V.  Colvinj  7  Dec.  1860. 

CHANGES  INTBODUCED  BY  THE  MOVEABLE  SUCCESSION  ACT,  1856. 
No  Change  in  the  definition  of  Next  of  Kin. 

This  statute  introduces  no  change  as  to  the  persons  who  are  to  be 
considered  next  of  kin  ;  it  merely  gives  to  certain  persons  a  right  to 
certain  shares  of  the  succession  as  against  the  next  of  kin.  The 
right  of  the  representatives  of  a  predeceasing  next  of  kin  is  given 
to  them  expressly  <i8  representatives ;  and  the  right  given  by  it  to  a 
father  or  mother  in  certain  cases  is  not  to  the  sole  or  pari  passu 
share  of  a  next  of  kin,  but  to  a  half  or  a  third  of  dead's  part.  In 
the  same  way,  brothers  and  sisters  uterine,  who  before  this  Act 
were  entirely  excluded  from  succession,  do  not  now  get  any  place 
in  the  pedigree  of  next  of  kin,  but  are  merely  admitted,  qua 
brothers  and  sisters  uterine,  in  certain  cases,  to  a  fixed  share  of 
dead's  part. 
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Who  are  entitled  to  claim  as  Bepresentatives  of  a  predeeeasittg 
Next  of  Kin  f 
Some  points  of  great  difficulty  arise  in  answering  this  question, 
and  it  is  necessary  to  attend  very  carefully  to  the  words  of  the  Act. 
Section  1  is  as  follows : — "  In  all  cases  of  intestate  moveable  suc- 
cession in  Scotland  accruing  after  the  passing  of  this  Act,  where  any 
person  who,  had  he  survived  the  intestate,  would  have  been  among  his 
next  of  kin,  shall  have  predeceased  such  intestate,  the  lawful  child  or 
children  of  such  person  so  predeceasing  shall  come  in  the  place  of 
such  person,  and  the  issue  of  any  such  child  or  children,  or  of  any 
descendant  of  such  child  or  children,  who  may  in  like  manner  have 
predeceased  the  intestate,  shall  come  in  the  place  of  his  or  their 
parent  predeceasing,  and  shall  respectively  have  right  to  the  share  of 
the  moveable  estate  of  the  intestate  to  which  the  parent  of  such  child 
or  children  or  of  sach  issue,  if  he  had  survived  the  intestate,  would 
have  been  entitled :  Provided  always,  that  no  representation  shall 
be  admitted  among  collaterals  after  brothers'  and  sisters' descendants, 
and  that  the  surviving  next  of  kin  of  the  intestate  claiming  the 
office  of  executor  shall  have  exclusive  right  thereto,  in  preference 
to  the  children  or  other  descendants  of  any  predeceasing  next  of 
kin,  but  that  such  children  or  descendants  shall  be  entitled  to  con- 
firmation when  no  next  of  kin  shall  compete  for  said  office." 

1.  It  is  clear  that,  by  this  enactment,  the  children  of  a  person 
who  was  related  in  the  same  degree  to  the  intestate  as  those  who 
are  his  surviving  next  of  kin,  are  entitled  to  take  his  place  along 
with  them  as  his  representatives.  For  example,  the  children  of  a 
predeceasing  brother  of  the  intestate  may  thus  take  along  with  the 
surviving  brothers  and  sisters  of  the  intestate.    But, 

2.  Have  the  children  of  one  predeceasing,  who  was  nearer  of  kin 
than  the  surviving  next  of  kin,  a  right  to  claim,  as  his  representa- 
tives, so  as  to  deprive  the  surviving  next  of  kin  of  that  character  ? 
For  example,  if  an  intestate  dies  leaving  no  children,  but  ten  grand- 
children, one  of  them  the  only  child  of  a  son  A.,  and  the  other  nine 
the  children  of  another  son  B.,  does  the  succession  go  to  the  ten 
equally,  per  capita^  in  their  own  right  as  surviving  next  of  kin,  or 
does  it  go  to  them  per  stirpes^  as  the  representatives  of  A.  and  B., 
predeceasing  next  of  kin.  In  the  former  view,  A.'s  son  would  get  a 
tenth,  in  the  latter  a  half  of  the  estate. 

The  solution  of  the  question  seems  to  turn  on  the  construction 
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to  be  put  on  the  words,  "  his  neat  ofkitij"  in  the  clause,  "  Where  any 
person  who,  had  he  survived  the  intestate,  would  have  been  among 
las  next  of  kinJ^ 

If  they  are  held  to  mean  the  actually  surviving  next  of  kin,  then 
the  intention  seems  to  be,  that  if  one  has  predeceased  of  that  class 
of  heirs  on  whom  the  succession  has  devolved,  he  is  not  to  be  dropped 
oat  of  it  in  consequence  of  his  predecease,  but  is  to  take  by  his  re- 
presentatives. On  the  other  hand,  if  the  words  next  of  kin  are  to 
be  taken  as  the  description  of  a  class  of  persons  entitled  to  succeed, 
then  the  intention  seems  to  be  to  prevent  the  mere  accident  of  a 
child  or  brother's  predecease,  when  he  has  lefl  issue,  from  inter- 
fering with  the  distribution  of  a  father  or  brother's  succession,  which 
the  law,  in  the  absence  of  a  testament,  deems  the  most  equitable. 

The  former  view,  which  excludes  the  representatives  of  next  of 
kin  who  have  all  predeceased,  and  obliges  the  representatives  to  take 
in  their  own  right  as  surviving  next  of  kin,  is  that  which  prevails 
in  England  under  the  statute  of  distributions.  But  '^  in  this  the 
law  of  England  differs  from  the  civil  law  as  laid  down  in  the  118th 
Novel  of  Justinian.  According  to  it,  in  the  succession  of  grand- 
children or  other  descendants,  these  took  per  stirpes^  in  every  case 
being  entitled  to  the  same  share  of  the  intestate's  estate  which  their 
parents  would  have  had,  if  such  parents  had  lived." — (Robertson  on 
Personal  Succession,  p.  324.) 

It  may  be  a  question,  which  of  these  systems  the  Legislature 
took  for  its  model ;  but  the  intention  of  the  Act  must  be  gathered 
from  considerations  derived  from  equity,  from  our  own  law,  and 
from  its  terms.  We  proceed  to  consider  at  some  length  this  very 
important  question;  and  in  doing  so,  we  shall  take  it  as  raised 
in  the  case  of  an  intestate  whose  children  have  all  predeceased, 
between  certain  grandchildren  claiming  per  capita  as  next  of  kin, 
and  other  grandchildren  claiming  per  stirpes  as  representing  their 
predeceasing  parents. 

Argument  of  Grandchildren  claiming  as  Next  of  Kin. 

By  the  law  of  Scotland  prior  to  the  passing  of  this  Act,  the  suc- 
cession of  an  intestate  vested  in  his  next  of  kin.  The  recent  statute 
allows  the  children  of  a  predeceaser  ^^  who,  had  he  survived  the 
intestate,  would  have  been  among  his  next  of  kin,"  to  take  their 
parent's  place  among  the  persons  so  called  to  the  succession,  and  to 
claim  the  share  which  he  would  have  taken  had  he  also  survived. 
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It  does  SO  on  the  footing  that  they  represent  one  of  the  class  in 
whom  the  succession  has  de  facto  vested.  There  is  nothing  in  the 
Act  which  imph'es  that  the  succession  is  not  to  vest  as  before  in  the 
next  of  kin*  This  is  the  basis  on  which  it  proceeds  to  admit  the  re- 
presentatives of  predeceasing  next  of  kin.  It  is  to  be  observed, 
that  the  expression,  ^^predeceasing  next  of  kin"  (which  occurs  in 
the  Act),  is  not  strictly  accurate.  The  term,  ^^  next  ofkin/^  is  a  vox 
signata  for  an  intestate's  surviving  nearest  of  kin.  Survivorship  is 
an  element  in  its  definition.  But  as  next  of  kin  are  always  a  class 
of  persons  related  in  the  same  degree  to  the  intestate,  the  expres- 
sion, ^^  predeceasing  next  of  kin,"  is  sufficiently  descriptive  of  a 
predeceasing  member  of  that  class  whose  surviving  members  are 
the  next  of  kin.  The  words  of  the  Act,  ^'  where  any  person  who, 
had  he  survived  the  intestate,  would  have  been  among  his  next  of 
kin,"  can  apply  only  to  a  person  who  would  have  been  among  those 
who  are  the  surviving  next  of  kin.  The  children  of  a  predeceaser 
who  was  more  nearly  related  to  the  intestate  than  the  surviving 
next  of  kin,  cannot  say  that  £heir  father  would  have  been  among 
the  next  of  kin;  because,  (1)  if  he  had  survived,  he  would  have 
been  sole  next  of  kin ;  and,  (2)  he  would  not  have  been  among 
those  in  whom  the  succession  has  vested,  and  who  alone  are  next 
of  kin,  viz.,  the  surviving  next  of  kin. 

To  admit  the  representatives  of  a  predeceaser  more  nearly  related 
to  the  intestate  than  the  surviving  next  of  kin,  would  be  to  exclude 
the  latter  altogether.  But  the  Act  gives  only  to  the  representatives 
of  one  who,  living,  would  have  been  among — a  place  among — the 
next  of  kin.  The  right  given  is  to  a  share  of  the  moveable  estate, 
which,  according  to  the  interpretation  clause,  is  a  share  of  the  in- 
testate succession.  A  predeceaser  nearer  in  degree  than  the  next  of 
kin  never  was  himself  next  of  kin,  and  cannot  even  be  called  a 
predeceasing  next  of  kin. 

The  grandchildren  themselves  are  the  only  next  of  kin  ;  and  the 
fact  of  their  being  so,  excludes  relations  in  every  other  degree, 
nearer  or  more  remote.  The  present  Act  allows  the  representatives 
of  one  in  the  same  degree  to  stand  among  them,  but  it  does  no 
more. 

Argument  of  Grandchildren  claiming  as  Representatives. 

The  object  of  the  present  enactment  must  be  held  to  have  been, 
to  make  the  law  of  intestate  succession  more  equitable.   The  change ' 
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which  it  has  introduced  is  no  novelty,  deduced  for  the  first  time 
from  the  general  principles  of  equity,  but  a  rule  .already  known 
and  recognised  in  the  most  authoritative  manner  in  the  law  of 
testate  succession.  It  is  that  embodied  in  the  rule  si  sine  liberis^ 
in  virtue  of  which  a  legacy  in  favour  of  a  child,  or  other  near  rela- 
tive, does  not  lapse  in  consequence  of  his  predecease,  if  he  has  left 
issue  who  survive  the  testator,  but  goes  to  such  issue.  It  has  been 
maintained,  that  being  a  condition,  the  rule  could  only  apply  in 
cases  where  there  is  a  destination  over  in  favour  of  a  substitute  to 
whose  right  the  condition  would  attach  ;  but  this  limitation  was  re- 
pudiated by  the  House  of  Lords  in  the  case  of  Dixoriy  2  Bob.  Ap.,  p. 
1,  where  the  rule  was  held  to  apply  as  against  a  residuary  legatee. 
Neither  is  the  rule  restricted  to  cases  where  strangers,  or  other  persons 
presumed  to  be  less  favoured  than  the  institutes,  would  succeed  ;  for 
in  one  case  ( WallcLce^  Mor.  Diet.  Ap.  clause  6),  where  the  testator 
expressly  provided  that  the  shares  of  the  institutes  who  should  die 
before  the  term  of  payment  should  go  to  the  surviving  institutes,  the 
Coort  unanimously  preferred  the  issue  of  predeceasers  to  their 
parent's  share.  The  inference  from  these  cases  is,  that  the  law  re- 
gards legacies  in  favour  of  near  relations  as  made  on  the  ground  of 
relationship,  and  not  of  dilectus  peraonas^  ahd  in  this  view  considers 
the  snrvivance  of  issue  as  a  virtual  survivance  of  the  legatee. 

It  is  of  importance  to  the  present  argument  to  consider  the 
foundation  on  which  this  rule  rests.  (1.)  It  is  not  rested  on  this, 
that  it  is  equitable  that  a  child  should  take  his  father's  legacy ;  for 
the  great  rule  of  equity  as  well  as  of  law,  in  the  construction  of 
a  testament,  is,  that  the  testator^s  intention  is  to  be  given  effect 
to.  But  (2.)  neither  can  it  rest  entirely  upon  the  testator's  pre- 
sumed intention,  because,  though  intention  may  be  looked  to  in 
construing  what  is  written,  the  law  will  not  make  a  codicil  to 
carry  out  an  intention.  (3.)  The  true  ground  seems  to  be  this : 
The  law  equitably  presumes,  that  a  testator  who  has  left  a  legacy 
to  a  child,  "  whom  failing  to  A  B,"  would  not  have  considered  the 
predecease  of  a  child  w^ho  has  left  issue  as  a  failure,  and  did  not  in- 
tend the  legacy  to  go  to  A  B  on  that  event.  The  presumed  inten- 
tion might  then,  on- the  general  principle  of  construction,  have  the 
effect  of  voiding  the  legacy  to  A  B,  the  conditional  institute,  on  the 
ground  that  the  condition,  as  meant  by  the  testator,  had  not  been 
purified.  But  the  same  principle  would  prevent  it  from  devolving 
on  the  residuary  legatee,  as  was  held  by  Lord  Jeffrey  and  the  House 


182  INTESTATE  MOVEABLE  SUCCESSION. 

of  Lords  in  Dixon's  case :  it  would  thus  be  thrown  out  of  the  testa- 
ment altogether,  and  become  intestate  succession.  If  the  ordinary  ; 
rule  of  intestate  succession  were  then  to  be  applied,  it  would  fall  to  • 
the  testator^s  next  of  kin.  But  the  law  of  intestate  succession  is 
based  upon  the  presumed  will  of  the  testator;  and  in  this  case  he 
has,  by  his  expressed  will,  preferred  the  residuary  legatee  to  his  next  i 
of  kin,  and  A  B  to  the  residuary  legatee.  In  this  very  special  case,  \ 
the  law  makes  afl  equitable  deviation  from  the  ordinary  rule  in 
favour  of  that  presumed  intention,  in  virtue  of  which  it  has  already 
excluded  A  B  and  the  residuary  legatee,  and  by  a  special  law  of 
intestacy  supplies  the  want  of  a  testamentary  conveyance  to  the 
surviving  issue ; — that  is  to  say,  the  law  in  this  case  supplements  the 
testament,  making  for  the  testator  a  codicil  to  carry  out  his  unex- 
pressed intention,  his  presumed  will,  in  regard  to  that  lapsed  legacy 
which  has  become  intestate  succession.  If  this  view  be  correct,  the 
result  is,  that  the  rule  of  si  sine  liberis  is  a  branch  of  the  law  of  in- 
testate succession  applicable  in  certain  cases  of  partial  intestacy. 
But  the  law  of  intestate  succession  is  nothing  more  than  a  law- 
made  testament  to  carry  out  the  intestate's  presumed  will.  Now, 
if  the  legacies  in  favour  of  children  contained  in  a  written  testa- 
ment are  to  be  given  to  their  issue,  because  the  law  holds  that 
the  testator  would  have  willed  it  so,  does  not  consistency  require 
that  in  the  distribution  made  by  the  law,  in  the  absence  of  a 
testament,  to  carry  out  the  testator's  presumed  will,  a  similar  rule 
should  hold ;  and  that  when  an>  intestate's  child  or  brother  has  pre- 
deceased, leaving  children,  these  children  should  take  their  parents 
share  of  the  succession  ?  The  object  of  the  recent  Act  must  be 
held  to  have  been  to  remove  the  inconsistency  which  had  hitherto 
prevailed  in  this  matter,  and  to  give  effect  in  the  law  of  intestate 
succession  to  the  same  equitable  considerations  which  had  been 
recognised  in  testate  succession.  That  the  laws  of  testate  and 
intestate  succession  are  based  on  the  same  principles  of  equity, 
is  very  clearly  laid  down  by  Lord  Stair  in  his  Institutes  (B.  iii. 
1  and  2),  where  the  following  passages  occur: — "It  is  not  to 
be  thought  that  God,  who  hath  allowed  property,  would  leave 
man  destitute  of  a  natural  rule  whereby  to  regulate  it  after  the 
owner^s  death,  though  there  were  no  human  law  nor  custom  about 
it.  But  it  is  not  so  dubious  that  there  is  a  rule  of  equity  in  suc- 
cession, as  wifat  it  is.  .  .  .  By  the  law  of  nature,  the  sole  will 
of  the  owner  is  sufScient  to  pass  or  transmit  his  right,  if  com- 
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manicable,  to  take  effect  when  he  willeth,  in  his  life  or  after  his 
death.  So  then  the  first  rale  of  succession  in  equity,  is  the  express 
will  of  the  owner,  willing  such  persons  to  succeed  him  in  whole  or 
in  part.  ...  If  there  be  no  express  will  of  the  defunct,  the  main 
difficulty  is,  what  is  the  second  member  of  natural  succession,  where- 
in the  presumed  will  of  the  defunct  takes  place,  which  hath  this  rule 
quod  naiuraliUr  inesse  debet  prtssumiturJ'  In  the  above  passages 
these  three  points  are  brought  out :  1.  That  there  is  a  natural  law 
of  equity  as  the  basis  of  the  law  of  succession.  2.  That  according 
to  it,  the  will  of  the  owner  should  regulate  the  succession.  3.  That 
the  law  of  testate  and  intestate  succession  are  ^both  intended  to 
give  etkd  to  the  will  of  the  owner,  and  are  based  upon  the  same 
principles. 

The  Act  accordingly  provides,  that  ^^  when  any  person  who,  had 
be  survived  the  intestate,  would  have  been  among  his  next  of  kin, 
shall  have  predeceased  such  intestate,  the  lawful  child  or  children  of 
such  person  so  predeceasing  shall  come  in-the  place  of  such  person." 

The  children  of  a  son  who  has  predeceased  the  intestate,  are  thus 
entitled  to  their  parent's  share  as  his  representatives.  It  is  admitted 
that  they  are  so,  if  the  intestate  has  left  a  surviving  child ;  but  it  is 
said,  that  if  he  has  not  done  so,  the  grandchildren  can  no  longer 
claim  to  represent  their  father,  but  must  take  in  their  own  right  as 
next  of  kin.  Now,  in  the  latter  case,  can  it  be'  said,  that  if  their 
parent  had  lived,  he  would  not  have  been  among  the  next  of  kin  T 
One  answer  given  is,  that  he  would  not  have  been  among  tike  next 
ofldnj  because,  in  that  case,  he  would  have  been  sole  next  of  kin. 
The  description,  "  among  his  next  of  kin,"  may  not  be  grammati- 
caUy  accurate  when  applied  to  the  case  of  a  sole  next  of  kin,  but  it 
is  sufficiently  accurate  when  applied  generally,  so  as  to  cover  every 
case  which  may  occur,  in  the  same  way  as  the  word  "  his "  in  the 
clause  may  be  held  to  apply  to  the  next  of  kin  of  a  female  intestate. 
But  it  may  be  said  next,  that  the  words  mean  the  actually  surviv- 
ing next  of  kin,  and  that  a  nearer  of  kin  than  them  would  not  have 
been  among  t/iem  if  he  had  survived.  J£  the  clause  were  read  strictly 
in  this  sense,  then  it  would  follow  that  the  representatives  of  a  pre- 
deoeaser,  standing  in  his  place  among  the  surviving  next  of  kin, 
would  be  entitled  to  the  share  which  he  would  have  had  if  he  had 
survived.  Now,  if  there  were  in  a  case  two  surviving  next  of  kin, 
then  the  representatives  of  a  predeceaser  would  be  entitled  to  a  third 

TOL.  v. — VO.  LH.  APRIL  1861.  Z 


184  THE  YELVERTON  CASE. 

of  the  dead's  part ;  and  if  there  were  five  predeceasers,  the  repre- 
sentatives of  each  would  be  entitled  to  the  same.  The  words  of  the 
Acty  if  strictly  construed,  lead  to  this  absurd  result ;  and  if  the 
terms,  next  of  kin,  are  read  as  surviving  next  of  kin  in  the  beginning 
of  the  clause,  we  are  tied  up  to  this  strict  construction.  The  Act 
therefore  must  be  construed  in  harmony  with  its  obvious  intention, 
against  its  express  terms,  and  if  so,  arguments  founded  on  strict  con- 
struction cannot  have  much  weight.  If  the  words,  next  of  kin,  are 
taken  as  a  general  description  of  the  class  entitled  to  succeed,  then 
the  representatives  of  every  predeceaser  are  put  in  their  parent's 
place  and  get  the  share  which  their  parent  would  have  got  if  he  had 
survived. 

In  conclusion,  the  view  now  contended  for  would  bring  the  law 
of  intestate  succession  into  closer  harmony  with  the  law  of  testate 
succession,  and  the  general  principles  of  equity ;  and  as  the  Act 
itself  naturally  bears  this  construction,  there  is  no  reason  why  it 
should  not  receive  effect.  It  would  be  rash  to  express  a  decided 
opinion  upon  this  question ;  but  the  grandchildren  claiming  as  next 
of  kin  would  probably  prevail, 

M.  R. 
(7b  be  corUintied,) 
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The  Yelverton  Case,  interesting  from  many  points  of  view — ^fix)m 
the  social  position  of  the  parties,  from  their  personal  character,  from 
the  romantic  nature  of  the  facts  and  accessories  of  their  situation — 
is  at  the  same  time,  and  in  a  special  manner,  interesting  in  its  legal 
aspect.  It  is  in  this  particular  light  that  we  mean  to  consider  it  in 
the  columns  of  this  Journal.  Individually,  we  are  not  insensible  to 
the  strong  display  of  sympathy  that  was  elicited  at  the  trial,  and  has 
since  been  reflected  from  the  public  feeling  of  the  country.  The 
spectacle  of  a  young,  attractive,  and  accomplished  woman  entering 
an  open  Court,  with  the  lofty  object  of  vindicating  her  honour  and 
her  rights — sternly  unmasking  the  dearest  secrets  of  her  life,  and  her 
most  cherished  passions  and  desires — ^boldly  confronting  the  man 
whom  she  loved  and  trusted,  and  who  sought,  by  the  most  formid- 
able weapons  of  the  law,  to  compass  her  degradation  and  dishonour 
— is  one  that  may  inspire  different,  perhaps  unpleasant,  feelings,  but 
is  not  to  be  observed  without  emotion.    Our  own  opinion — ^formed  on 
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ft  careful  perusal  of  the  correspondence  that  passed  between  the 
parties,  on  the  character  of  their  personal  appearance  at  the  trial,  and 
the  evidence  that  was  elicited  in  Court — is,  substantially,  to  the  effect 
that  Miyor  felverton  and  Miss  Longworth,  on  the  ground  of  a  strong 
mutual  attachment,  solemnly  interchanged  consent  to  marriage  in 
this  country,  and  supplemeoted  the  private  transaction  by  a  public 
ceremony  in  Ireland ;  and  that  the  idea  avowed  by  Major  Yelverton, 
that  marriage  was  never  intended  on  his  part,  was  an  after-thought 
su^ested  by  his  pecuniary  embarrassments — inconsistent  at  once 
with  the  true  facts  of  the  case,  and  untrue  to  his  own  first  pure  and 
honourable  love.  For  this  opinion,  of  course,  as  matter  of  sentiment, 
we  claim  no  weight ;  but  we  do  not  hesitate  to  avow  it,  although  in 
substance  it  concurs  with  the  verdict  of  the  jury,  and  we  believe 
that^  on  some  points,  was  contrary  to  evidence — that  the  whole 
manner  of  the  trial  was  unworthy  of  a  grave  judicial  act — that  the 
conclusions  of  the  action  were  irrelevant,  according  to  all  just 
theoiies  of  law — that  the  questions  at  issue  were  considerations  not 
of  fiMst  but  of  law,  and,  as  such,  were  not  those  to  which  a  jury  could 
competently  speak  at  all.  Nor  do  we  desire  to  state  the  grounds  on 
which  we  justify  this  opinion  to  ourselves.  Opinions  are  very  often 
nothing  more  than  the  result  of  sentiment ;  and  we  have  had  enough 
of  sentiment,  of  conjecture,  and  of  weighing  probabilities,  in  the  case 
already.  From  Chief-Justice  Monaghan,  who  solemnly  adjured  the 
jury  to  banish  every  private  prepossession  from  their  minds,  and  at 
every  stage  of  his  address  gave  passionate  vent  to  his  own  feelings — 
to  the  counsel  at  the  Bar,  who  assailed  one  another  with  a  vitupe- 
ration that  extorted  from  the  sympathetic  Judge  the  remonstrance 
that  his  Court  was  not  a  bear-garden — down  to  the  mob  that  filled 
the  galleries  and  the  avenues  of  the  Court,  and,  with  true  Hibernian 
logic,  performed  an  ovation  worthy  of  a  conqueror,  in  compliment  to 
the  lady,  because  a  man  believed  to  be  her  husband  had  raised  their 
indignation  by  the  outrage  of  every  principle  of  humanity  and 
honour — every  degree  of  sympathy  has  been  advanced  to  meet  the 
pathos  and  tragedy  of  the  story.  It  is  time  to  consider  the  case  with 
a  calmer  spirit  and  in  a  more  practical  aspect.  The  judgment  that 
has  been  pronounced  does  not,  perhaps,  instruct  any  particular  legal 
lessons  important  to  be  observed.  Those  who  have  doubts  as  to  the 
Scotch  law  of  marriage  will  be  slow  to  accept  a  statement  of  it  at 
the  hands  of  an  Irish  jui*y.  But  a  favourable  opportunity  is  pre- 
sented, when  a  singular  combination  of  circumstances  has  suggested 
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questions  of  serious  diiBculty  in  a  well-known  and  much-trodden 
field  of  law,  of  considering  what  results  have  been  attained,  and  to 
what  conclusions  a  fair  construction  of  these  premises  necessarily 
lead. 

The  point  of  interest  for  us  to  consider,  is  the  bearings  of  the  case 
on  the  Scotch  law  of  marriage.  Whether  a  valid  marriage  has  been 
proved  to  have  been  contracted  in  Ireland  between  Major  ITelverton 
and  Miss  Longworth,  is  a  question  depending  for  its  solution  on  the 
principle  of  Irish  law,  which  we  do  not  profess  to  understand,  and 
on  which  the  evidence  adduced  at  the  trial  throws  but  very  scanty 
light.  On  this  part  of  the  case  we  do  not  mean  to  enter,  and  we 
presume  that  the  verdict  of  the  jury  will  not  be  accepted  as  a  final 
settlement  of  such  a  serious  question.  Nor  is  it  our  intention  to 
decide  between  the  witnesses,  whose  opposing  testimony  has  elicited 
such  a  hot  controversy  on  the  marriage  law  of  Scotland.  But  it  is 
worth  considering  whether  the  law  of  Scotland,  as  afiecting  the 
constitution  of  marriage,  is  really  the  chaos  of  uncertainty  which  it 
has  been  represented  to  be ;  or  whether  it  be  not  possible  so  to 
generalize  the  mass  of  existing  authority  on  the  subject  as  to  reduce 
all  possible  modes  of  celebration  to  one  or  two  simple  formulas,  the 
application  of  which  to  any  particular  case  becomes  then  merely  a 
question  of  evidence. 

That  marriage  is  a  civil  consensual  contract,  which,  in  Scotland, 
may  be  contracted  either  according  to  the  solemnities  of  law,  or  irre- 
spective of  them,  is  a  general  proposition  on  which  all  are  agreed. 
We  shall  have  occasion,  immediately,  to  show  that  certain  results 
follow  from  this  doctrine  which  are  not  contemplated  by  many  who 
have  no  difficulty  in  conceding  it.  In  the  meantime,  as  the  basis  of 
our  argument,  we  would  advert  to  the  distinction  between  the  con- 
stitutian  and  the  proof  of  marriage,— a  distinction  which  we  maintain 
to  be  a  real  one,  and  the  disregard  of  which,  we  believe,  has  been 
one  of  the  most  fruitfiil  causes  of  uncertainty  in  this  section  of  our 
law.  What  is  necessary  to  constitute  marriage,  is  one  thing ;  what 
is  required  as  proof  that  such  a  marriage  has  been  constituted,  is 
another  and  a  very  different  thing.  The  connection  between  the 
two  may  be,  and  is,  in  point  of  fact,  as  intimate  as  possible.  Practi- 
cally, indeed,  there  can  be  no  appreciation  of  the  relation  of  marriage 
apart  from  the  outward  acts  which  are  the  evidence  of  it.  But  the 
two  elements  are  not  the  less  to  be  carefully  distinguished.  Ana- 
lytically and  intrinsically  they  are  separate  from  one  another.     The 
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one  is  pennanent,  and  the  other  variable.  One  is  a  result  of  prin- 
ciple— ^the  finiit  of  observation,  of  analogy,  and  reflection — a  per- 
emptory fact  of  law ;  the  other  is  an  accidental  attribute  of  the 
forms  of  process,  fluctuating,  temporary,  and  changeable  in  character. 
These  are  trite  observations,  but  they  are  not  plain  enough  to  be 
always  understood. 

Marriage,  we  have  said,  is  a  civil  contract.  From  this  it  results, 
that  ecclesiastical  rules  and  the  ceremonies  of  the  Church  are  not 
indispensable  elements  of  its  constitution.  As  a  civil  contract,  it  does 
not  exclude  them  ;  form  may  be  a  concomitant,  but  it  is  not  a  con- 
dition of  marriage.  Hence,  in  Scotland,  marriages  are  regular  and 
insular,  contracted  according  to  the  ceremonies  of  the  Church  or 
without  them.  Further,  marriage  is  a  consensual  contract.  Con- 
sensual contracts  are  those  which,  while  not  excluding  form  and 
solemnities^  do  not  depend  upon  them  as  necessary  constituents. 
When  bare  consent  has  passed  between  the  parties,  such  contracts 
are  validly  and.  fully  constituted.  It  follows  that  consent  is  the  only 
ahsohite  requisite  of  marriage. 

If  our  definition  of  marriage  be  a  sound  one — and  we  have  de- 
scribed it  on  the  authority  of  our  institutional  writers — the  results 
which  we  have  last  stated  follow  necessarily.  There  is  no  need  to 
appeal  to  the  familiar  maxim,  ^'  Consensus  non  coneubitus  facit  matri- 
monwmr  That,  really,  proves  nothing  exclusive  as  to  the  constitu- 
tion of  marriage.  It  only  raises  the  opposition  between  consent  and 
cohabitation,  and  declares  one  as  a  constituent  by  negativing  the 
other.  The  idea  of  marriage  as  a  contract  perfected  by  consent 
alone,  is  an  easy,  but  strict  deduction  from  the  terms  of  its  definition. 
Of  that  definition  there  being,  confessedly,  no  doubt,  we  claim  for 
the  conclusion  which  it  establishes  the  force  of  logical  authority. 
If  it  be  objected  that  we  are  proving  an  admitted  truism,  our  answer 
is,  that  an  exact  form  of  statement  is  required  to  meet  those  who 
encroach  on  the  generality  of  the  proposition.  The  theory  of  mar- 
riage, reduced  to  this  logical  footing,  cannot  be  evaded.  But  no 
further  back  than  this  case  of  Yelverton,  we  find  a  striking  instance 
of  the  tendency  to  ignore  the  simple  distinction  which  we  have  just 
expounded.  Mr  Pattison,  a  gentleman  of  26  years'  standing  at  the 
bar— a  fact  paraded  as  a  triumphant  contrast  to  Mr  Lancaster's  in- 
experience— is  asked  to  state  the  theory  of  the  Scotch  law  of  mar- 
riage. He  says,  that  marriage,  in  Scotland,  is  constituted  by  con- 
sent, but  consent  interchanged  before  witnesses.     In  answer  to  a 
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question  from  Chief-Justice  Monaghan,  Mr  Pattison,  in  one  part  of 
his  evidence,  says,  "  Marriage  is  also  expressed  by  verbal  declara- 
tion— mutual  declarations  or  acknowledgments  before  witnesses 
called  in  for  the  purpose,  such  declarations  not  being  casual  or  tran- 
sitory." In  another  place,  again,  under  examination  by  the  Court, 
he  says,  "  These  words  {verba  de  prcesenti)  passing  between  two 
parties  in  a  room,  without  witnesses,  and  followed  by  nothing  else, 
would  not  per  ae  constitute  marriage."  Chief-Justice—"  I  asked 
you  if  followed  by  copula."  Mr  Pattison — "  That  would  be  a 
material  fact  to  constitute  marriage."  Other  parts  of  Mr  Pahison's 
evidence  might  be  quoted  to  the  same  efiect.  Throughout  the 
whole  of  it  he  confounds  the  constitution  with  theproof  of  marriage. 
We  shall  not  charge  him  with  a  poeitwe  denial  of  the  old  theory,  that 
marriage  is  a  contract  perfected  by  consent  alone.  He  does  not 
take  up  that  position  in  express  words.  But  he  is  certainly  charge- 
able with  mixing  up  two  separate  things,  with  the  efiect  of  pre- 
venting the  Judge  from  apprehending  what  that  theory  exactly  is. 
If  asked,  "  Does  a  mutual  interchange  of  consent  to  marriage  per 
verba  de  prcesenti  constitute  marriage  by  the  law  of  Scotland!**  his 
answer  is — No ;  because  such  interchange  of  consent  cannot  be 
proved.  In  other  words,  he  conditions  the  constitution  of  marriage 
by  the  evidence  that  is  required  of  it  when  its  existence  is  in  doubt. 
But  for  this  inaccuracy  alone — believing  it  to  be  of  no  practical 
significance — we  should  not  be  disposed  to  quarrel  with  Mr  Pattison. 
He  assumes  a  much  more  serious  position,  and  appears,  reallyy  to 
throw  discredit  on  the  old  law  of  marriage,  when  he  cites  a  case  of 
the  year  1766,  where  he  declares  it  was  held  that,  two  witnesses 
having  overheard  a  man  with  a  woman  in  a  room  declare  that  she 
was  his  wife,  no  marriage  could  be  constituted  because  the  witnesses 
were  not  present.  But  our  apprehensions  for  the  safety  of  the 
principle  are  removed  by  considering,  in  the  first  place,  that  thw 
judgment,  in  presence  of  subsequent  decisions,  is  of  no  authority 
whatever ;  and,  secondly,  that  Mr  Pattison's  representation  of  it  w 
not  altogether  accurate.  It  was  a  fact  which  weighed  materially 
with  the  Court,  that  the  witnesses  were  not  trustworthy ;  and  without 
evidence  that  consent  had  passed  between  the  parties,  the  Court 
could  not  of  course  constitute  and  declare  the  marriage.  But  that 
was  a  defect  in  proof,  aflbcting  not  the  principle  of  marriage,  but 
the  circumstances  only  of  that  particular  case.  We  admit,  however, 
that  Mr  Pattison  is  not  without  excuse  in  this  matter.    .In  the 


1 


THE  YELVERTON  CASE.  189 

venerable  case  (Mary  Blair,  Feb.  12,  1766),  to  which,  in  contempt 
(^*all  modern  wisdom,  he  appeals,  the  following  passage  occars  in 
the  speech  of  Lord  Grardenston.  After  speaking  of  the  different 
modes  of  proFing  a  marriage  in  Scotland,  he  proceeds  to  describe  a 
marriage  established  by  the  acknowledgment  of  a  woman  by  a  man  as 
bis  wife,  and  says :  —-^^  As  to  the  last  method,  it  must  be  solemn  and 
public^  and  not  at  all  equivocal  or  ambiguous,  and  not  transitory  or 
occasionally,  but  deliberate ;  whereas  what  the  man  said  in  this  case, 
supposing  it  proved  by  unexceptionable  witnesses,  which  he  did  not 
think  it  was,  was  not,  properly  speaking,  an  acknowledgment,  as  it 
was  not  spoken  before  witnesses ;  and  it  was  very  plain  from  some 
circumstances  that  followed  after,  that  the  man  would  not  have  said 
it  if  he  had  thought  anybody  had  been  hearing  him."  A  more 
singular  instance  of  conftision  of  mind  will  not  be  found  in  the 


So  much  for  the  constitution  of  marriage.  Up  to  this  point 
eveiything  is  clear.  As  an  institution  favoured  of  the  law,  every 
facifity  is  provided  for  contracting  the  relation ;  and  that  is  under- 
stood to  be  formed  when  consent  has  passed  between  the  parties. 
Bat  this  result  does  little  to  solve  the  difficulties  by  which  the  sub- 
ject b  surrounded.  These  arise  entirely  on  the  proof;  and  proofs  of 
marriage  are  as  various  as  the  circumstances  of  life.  Certain  general 
principles  of  proof,  however,  are  sufficiently  familiar  to  our  law  to 
be  stated  with  the  confidence  of  positive  results.  Of  these  we  note 
the  following : — 

I.  In  a  regular  marriage,  it  is  proof  that  the  necessary  matrimonial 
consent  was  interchanged,  that  the  parties,  after  publication  of 
banns,  were  solemnly  declared  married  persons  by  a  clergyman  in 
the  presence  of  witnesses. 

n.  In  irregular  marriages,  three  general  modes  of  proof  have 
hitherto  been  admitted  in  our  law. 

(1.)  Promise  of  marriage  followed  by  copula. 

(2.)  Cohabitation  and  habit  and  repute  of  married  persons. 

(3.)  Proof  of  a  declaration  of  marriage  de  prcesentu 

The  authority  of  the  last  of  these  modes  as  affording  a  pre- 
samption  of  marriage,  was  for  a  long  time  doubtful.  Prior  to  the 
Reformation,  it  was  universally  held  that  a  marriage  could  not  be 
established  on  the  ground  of  a  consent  de  prcBsentij  unless  such 
consent  were  followed  either  by  consummation  or  a  formal  ceremony. 
The  dicta  of  our  institutional  writers  on  the  point  ai*e  conflicting 
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and  uncertain.  Up  to  the  commencement  of  the  present  century 
the  tendency  was  rather  to  the  doctrine,  that  a  proof  of  consent  de 
prceaenti  was  insufficient.  But  about  this  period  doubts  began  to 
be  entertained  of  the  soundness  of  the  old  law.  The  opposite 
doctrine  was  finally  laid  down  in  the  cases  of  Dalrymple  v.  Dalrympk^ 
and  M^Adam  v.  M^Adam.  Mr  Fraser,  in  his  work  on  Personal  Re- 
lations, speaks  of  these  cases  as  conclusive  on  the  subject ;  and  there 
is  no  doubt  that  they  are  entitled  to  be  so  regarded.  Before  them 
Mr  Pattison's  case  of  1766,  even  if  it  were  an  authority,  which,  on 
intrinsic  grounds,  it  is  not,  falls  to  the  ground. 

If,  after  these  decisions,  any  doubt  existed  of  the  principle  that 
proof  of  consent  de  prceaenti  was  sufficient  to  set  up  a  marriage, 
they  must  be  removed  by  the  judgment  of  tlie  Court  in  the  recent 
case  of  Leslie  v.  Leetie^a  Trueteea.  The  Lord  President,  in  deliver- 
ing his  opinion,  took  occasion  to  say  that  the  case  involved  no  new 
principle  of  law ;  and  it  must  therefore  be  accepted  as  an  appli- 
cation to  circumstances  of  a  somewhat  unusual  nature,  of  doctrines 
that  were  previously  recognised  and  sure.  The  case  involved  a 
declarator  of  marriage,  raised  by  a  woman  against  a  clergyman  of 
the  name  of  Leslie.  Her  position  was,  substantially,  to  this  effect: 
That  in  1822  she  and  Leslie  contracted  an  engagement  of  marriage ; 
that  for  five  subsequent  years  they  corresponded  on  the  footing 
of  this  engagement;  that  in  1827,  in  her  father^s  house,  by  them- 
selves, without  witnesses,  they  solemnly  interchanged  consent  to 
marriage ;  that  from  that  date  onwards,  to  the  death  of  Mr  Lesh'e 
in  1857,  they  corresponded  as  man  and  wife ;  that  during  that 
period  she  was  supported  by  him  as  his  wife ;  that  though  the  mar- 
riage was  kept  secret,  and  in  consequence  of  the  peculiar  relations 
in  his  circumstances  she  was  never  taken  to  his  house,  it  was  never- 
theless fully  constituted,  and  was  only  waiting  an  opportunity  of 
being  publicly  declared.  After  a  long  and  elaborate  argument  on 
both  sides,  the  Court  gave  their  judgment  for  the  marriage.  The 
judges  arrived  at  this  result  in  different  ways,  and  the  case  may 
therefore  be  taken  as  an  authority  upon  two  points.  In  the  first 
place,  it  establishes  a  very  important  principle  of  evidence ;  and  it 
proves  at  the  same  time  that  witnesses  are  not  required  as  a 
solemnity  concomitant  to  the  consent  of  marriage.  The  consent 
which  passed  between  the  parties  in  1827  was  held  by  Lord  Ivory 
as  the  basis  upon  which  the  marriage  should  be  declared.  He  laid 
down  the  doctrine,  that  such  consent  constitutes  marriage ;  and  held 
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that,  in  this  particular  case,  the  consent  had  been  proved.  He 
admitted  that  no  direct  proof  of  the  interchange  of  consent  had 
been  fiunished ;  but  his  interpretation  of  the  correspondence  was, 
that  it  led  conclosivelj  to  the  inference,  that  in  1827  that  &ct  had 
taken  place.  Afterwards  we  may  have  occasion  to  revert  to  this 
case,  as  indicating  upon  what  a  slight  foundation  the  Court  will 
proceed  in  proof  of  marriage. 

Lord  Deas,  on  the  other  hand,  left  the  alleged  consent  of  1827 
entirely  out  of  view.  While  admitting  a  strong  presumption  in 
&ct,  he  did  not  think  it  had  been  legally  proved.  He  gave  his 
judgment,  accordingly,  on  the  validity  of  the  correspondence  itself. 
The  declaration  or  acknowledgment  of  marriage  which  every  letter 
contained  were  in  themselves  evidence  of  de  prcesenti  consent,  and 
there  was  no  occasion  to  go  back  to  a  verbal  declaration  in  1827. 
Thus  the  case  is  important,  as  we  have  said,  in  a  double  sense,  as 
confirming  the  authority  of  mutual  declarations  as  a  proof  of  mar- 
riage, and  illustrating  the  principles  of  the  law  of  evidence.  On 
the  general  question  of  the  constitution  of  marriage,  the  observa- 
tiona  which  fell  fit>m  Lord  Deas  are  in  the  highest  degree  explicit 
and  decided.  We  quote  them  in  connection  with  the  doubts  which 
have  been  suggested  on  this  part  of  our  law  by  the  evidence  in  the 
case  of  Yelverion.  His  Lordship  said,  '^In  dealing  with  this  case, 
it  is  necessary  to  keep  in  view  certain  principles  of  the  marriage 
law  of  Scotland,  which,  although  trite,  are  not  the  less  important. 
The  leading  principle  is,  that  consent  makes  marriage.  No  form  or 
ceremony  civil  or  religious,  no  notice  before  nor  publication  after, 
no  consummation  or  cohabitation,  no  writing,  no  witnesses  even, 
are  essential  to  the  constitution  of  this  the  most  important  contract 
which  two  private  parties  can  enter  into,  whether  as  affecting  their 
domestic  arrangements,  or  the  pecuniary  interests  of  themselves  and 
their  &milies.  Matrimonial  consent  may  be  verbally  and  effectually 
interchanged  when  no  third  party  is  present ;  and,  if  it  can  be 
proved,  even  at  the  distance  of  years,  by  subsequent  written  ac- 
knowledgments or  oath  of  reference,  or  in  any  other  competent 
way,  that  such  consent  had  been  seriously  and  deliberately  given, 
the  parties  will  be  held  to  have  been  married  from  that  time  for- 
ward, whether  they  have  cohabited  in  the  interval  or  not." 

These  observations,  while  establishing  the  constitution  of  marriage 
on  a  clear  and  firm  basis,  are  at  the  same  time  in  the  highest  de- 
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gree  valuable  on  the  general  question  of  proof;  and  this,  after  all, 
is  the  only  important  point  raised  by  the  case  of  Yelverton.  Our 
attention  has  been  called  to  other  considerations,  solely  on  the 
ground  of  the  conflicting  evidence  that  was  elicited  at  the  trial. 
We  do  not  in  the  least  participate  in  the  doubts  that  have  been  ex- 
pi-essed  on  the  theory  of  the  marriage  law  of  Scotland.  The  ques- 
tion that  remains  to  be  settled  does  not,  to  any  extent,  affect  the 
stability  of  any  principle  that  has  hitherto  been  recognised  in  the 
matter  of  constitution.  It  is  this,  and  nothing  more  :  What  proof 
— of  what  nature,  and  to  what  amount — will  the  Courts  of  this 
country  accept  as  evidence  of  that  de  prcesenti  consent  which  is  the 
sole  requisite  of  marriage  I  The  case  of  Leslie,  we  believe,  furnishes 
in  great  measure  a  practical  solution  of  this  question.  The  judg- 
ment there  suggests  by  implication,  if  not  in  express  terms,  that 
such  proof  will  be  taken  as,  in  submission  to  the  rules  of  evidence, 
is  admitted  of  any  other  fact.  By  statute,  it  is  well  known,  the  oath 
of  reference  is  excluded  from  consistorial  actions  generally.  But, 
subject  to  this  exception,  it  does  not  appear  that  such  facts  should 
be  dealt  with  in  any  other  than  the  ordinary  way.  Under  peculiar 
circumstances,  the  operation  of  the  common  law  may  conflict  with 
statute  law  in  a  manner  that  possibly  was  not  contemplated.  In  a 
proper  action  of  declaration  of  legitimacy,  the  evidence  of  the 
parents  would,  no  doubt,  be  excluded,  under  the  exception  in  the 
Act  16  Vict.,  c.  20;  because  they  would  require  to  be  made  parties 
to  the  suit.  But  in  an  action  of  aliment  at  the  instance  of  the 
wife,  the  validity  of  the  marriage  might  be  incidentally  tried ;  or, 
if  that  is  considered  too  doubtful,  the  case  of  Fenton  v.  lAmngsUm 
is  an  instance  of  such  a  question  being  tried  in  a  competition  of 
services.  In  the  last^mentioned  case,  the  petitioner's  father  could  not 
be  examined,  because  he  is  ea  hypothesi  defunct — the  action  being 
brought  to  determine  a  question  as  to  his  succession.  But  the  lady 
might  survive  him,  and  the  Evidence  Act  does  not  exclude  her 
testimony  in  a  proceeding  of  this  nature.  We  forbear,  however, 
to  enter  at  present  on  these  delicate  questions  in  the  law  of  evidence 
which  may  be  expected  to  arise  out  of  the  case  which  has  suggested 
our  present  topic.  We  may  have  occasion  to  revert  to  the  subject 
when,  after  mature  deliberation,  and  with  complete  materials,  a 
judgment  has  been  pronounced.  We  offer  the  preceding  observa- 
tions, in  the  meantime,  in  the  hope  that  they  may  help  to  solve  the 
preliminary  dif&culties  that  have  gathered  round  the  question. 
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NOTES  IN  THE  INNER  HOUSE. 
SECOND  DIVISION. 

Compensation — Retention. 
RdUigh  v.  Hughson  and  Dobaon. 
In  this  case  the  Court  had  before  it  the  important  question  of  the 
light  of  a  company  to  compensate  claims  made  in  an  action  against 
it  by  debts  due  to  one  of  its  individual  partners^  but,  in  the  circum- 
sftances,  found  it  unnecessary  to  pronoun(:e  any  decision  on  the 
point.  The  Lord  Ordinaiy  (Kinlocb)  had  found  such  compensation 
competent,  and  that  even  without  the  consent  of  the  partner  in 
whose  right  it  was  pleaded.    The  grounds  upon  which  he  rested  his 
judgment  were,  that  a  claim  against  a  company  is  equally  a  claim 
against  every  partner ;  so  that,  each  partner  being  debtor,  and  a 
particular  partner  at  the  same  time  creditor,  there  is  a  legal  con* 
ewnms  in  the  nature  of  the  case  ;  and  that  compensation  thus  hold- 
ing in  point  of  law,  it  could  not  be  made  to  depend  upon  the  caprice 
of  the  individual  partner,  whether  the  plea  should  be  received  by 
the  Court  or  not.    Although  an  opposite  rule  had  been  laid  down 
in  Madde  v.  M^Dowall  (Mor.  Diet.  2575),  it  had  already  been 
decided  in  Bogle'e  Creditors  v.  Ballantyne,  8th  July  1793  (2581) ; 
Seott  V.  Hall  and  Bissety  13th  June  1809 ;  Bussell  v.  Macnaby  26th 
May  1824 ;  and  Salmon  v.  Padon,  17th  December  1824,  that  a 
partner  of  a  company  is  entitled  to  compensate  a  debt  owing  by  the 
company  with  a  private  debt  due  to  himself  as  an  individual.    In 
the  case  of  Russell  v.  Macnaby  the  Lord  President  is  reported  to 
have  said  that  ^^  although  at  one  time  this  had  been  considered  a 
very  doubtful  point,  yet  it  was  now  fixed  by  a  series  of  decisions ;" 
'*  that  the  principle  on  which  the  cases  had  been  decided  was,  that 
the  rights  of  payment  and  of  compensation  were  commensurate ;  and 
that,  as  a  partner  was  liable  in  payment  of  the  debts  of  the  company, 
so  compensation  on  such  debts  was  pleadable  against  him."     Many 
lawyers,  however,  have  held  it  difficult  to  reconcile  this  doctrine 
either  with  equity  or  with  sound  legal  principle.    As  it  is  in  cases 
of  insolvency  that  the  application  of  this  principle  of  compensation 
becomes  important,  its  operation  has  been  thought  unfair,  in  respect 
that  it  enables  the  partner  of  a  company  to  claim  a  preference  to 
the  extent  of  any  debt  due  to  him  by  a  creditor  of  the  company, 
over  his  other  creditors,  whilst  the  debtor  of  the  company  cannot 
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set  oiF  any  debt  due  to  him  by  one  of  the  partners  as  an  individual, 
against  a  debt  owing  by  him  to  the  company.  An  obvious  distinc- 
tion^ however,  exists  between  the  two  cases,  as  in  the  one  the  right 
of  cj^itor  is  in  the  company  as  such,  and  not  in  any  individual  part- 
ner ;  in  the  other,  every  partner  is  debtor  as  well  as  the  company 
itself.  Where,  therefore,  a  partner  is  called  upon  to  pay  the  debts 
of  an  insolvent  company,  it  is  dear  that  he  is  entitled  to  set  off  the 
claim  of  the  creditor  of  the  company  by  a  debt  due  to  himself  as  an 
individual  by  that  creditor ;  but  it  is  not  so  clear  where  a  large 
association,  such  as  a  bank,  is  solvent,  and  able  to  pay  its  debts  fiom 
its  own  proper  funds,  why  any  partner,  bound,  while  the  company 
remains  solvent,  only  for  his  share  of  a  company  debt,  should  be 
entitled  to  compensate,  not  that  share  merely,  but  the  whole  debt, 
by  a  debt  due  to  him  as  an  individual.  In  principle,  also,  there  is 
some  difficulty  in  holding  that  compensation  can  subsist  between 
company  debts  and  those  of  individual  partners,  the  company  con- 
stituting in  law  a  distinct  and  separate  person,  and  there  being  in  a 
legal  sense  no  proper  concursu$  debiti  et  crediti.  The  point  is  one 
of  much  subtlety  and  difficulty,  and  some  doubt  may  exist  as  to  the 
soundness  of  the  Lord  Ordinary's  decision  finding  compensation 
competent  between  company  debts  and  those  of  partners.  It  seems, 
however,  impossible  to  hold  with  him  that  the  company  are  entitled 
to  set  up  compensation  without  the  consent  of  the  partner  in  whose 
right  and  upon  whose  debt  it  is  pleaded,  for  this  simple  reason,  that 
the  company  are  not  entitled  to  use,  either  in  the  way  of  compensa- 
tion or  otherwise,  a  debt  belonging,  not  to  them,  but  to  an  indivi- 
dual partner,  without  consent  of  the  owner. 

KERR  (CHAPPELL'S  TRUSTEE)  V.  THE  DUNDEE  6AS-U0HT  COMPANT. 

The  Dundee  Gas-light  Company  contracted  with  Ohappell  for  the  erecti<m  of 
a  gas-holder  tank.  Chappell  commenced  tiie  work,  but  after  working  three 
weeks,  being  in  difficultieB,  was  obliged  to  stop.  Soon  afterwards  he  vas 
sec^uestrated.  While  carrying  on  the  work,  he  had  laid  down  stones  and  other 
Cmilding  materials  upon  the  defenders'  premises,  which,  along  with  a  crane  and 
other  implements  of  his,  were  left  there  when  the  work  was  abcmdoned.  Tbc 
defenders  were  obliged  to  em{)loy  another  contractor  to  complete  the  work,  and 
in  its  completion  u^d  the  building  materials  that  had  been  left.  The  trustee 
on  Ghappdl's  estate  sued  the  defenders  for  the  value  of  the  work  done,  and  of 
the  builmng  materials  and  tools.  The  defenders  claimed  right  to  set  off  against 
the  pursuer's  demand  their  claim  for  damages  for  his  faUure  to  complete  the 
contract. 

The  Lord  Justice-Clerk  held  that  the  objection  that  this  claim  of  damages 
was  illiauid  haidng  been  waived,  there  was  no  doubt  that  compensation  cou^ 
be  pleaded  on  it  against  the  claim  for  work  done  under  the  contract.  He 
drew  a  distinction  between  the  building  materials  and  the  tools.  The  building 
materials  were  brought  to  the  defenders'  premises  for  the  purposes  of  the  contract, 
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and  pat  into  their  poflBeasion  in  implement  of  the  contract.  The  defenders 
wse  entitled  to  retain  them  for  the  purpoeeB  of  the  contract,  and  to  prevent 
tiieir  being  removed  whether  Chappetl  was  solvent  or  bankrupt.  They  were 
therefore  entitled  to  retain  them  for  the  purpose  of  having  them  wrought  up 
into  the  erection  of  the  tank,  imder  the  condition  of  paying  for  their  value. 
Retention  was  a  right  that  varied  with  the  titie  of  possession.  The  crane  and 
took,  therefore,  stood  in  a  different  position  from  the  building  materials.  The 
li^t  of  retention  over  the  former  was  more  limited,  they  having  been  brought 
into  the  defenders'  premises,  not  for  permanent  appropriation,  but  for  tm- 
porary  use.  The  defenders  were  entitled  to  retain  them  for  the  execution  of  the 
contract,  and,  after  its  completion,  were  bound  to  return  them  to  the  trustee. 
The  trustee  was  entitled  to  a  reasonable  consideration  for  the  use  of  the  tools, 
and  to  restitution  of  them  when  the  work  was  finished,  deteriorated,  it  might 
be,  by  tear  and  wear.  His  daim  for  the  tools  was  a  ret  vindication  a  real  right 
that  could  never  be  met  by  compensation.  He  was,  therefore,  entitied  either 
to  restitution  of  the  tools  or  their  money  value.  Compensation  was  (in  his 
Lofrdship's  opinion)  pleadable  against  all  the  trustee's  claims,  except  that  for 
restitution  of  tools. 

Lord  Cowan  concurred,  with  this  exception,  that  he  held  there  could  be  no 
li^t  of  retention  over  the  crane  and  tools,  they  not  having  been  brought  to 
the  defenders'  premises  under  any  contract  obligation,  express  or  implied. 
The  contractor  might,  while  the  work  wsb  going  on,  have  used  the  tools  for 
other  work,  or  changed  them,  or  done  with  them  what  he  pleased. 

Lord  Benholme  held  that  the  trustee's  confirmation  vested  him  with  a  right 
to  the  materials  and  tools,  subject  to  any  preference  or  right  of  retention  over 
them.  While  Chappell  was  solvent,  he  might  have  removed  the  materials  and 
tools  had  he  pleased.  But  matters  were  altered  when  the  work  came  to  a 
stand-still  on  account  of  his  insolvency.  A  right  of  retention  arose  in  the  de- 
fend^B,  for  their  own  security,  over  the  materials,  to  have  them  worked  up,  in 
execution  of  the  contract,  and  over  the  tools,  for  their  use  till  the  work  was 
finished.  The  trustee  got  from  the  bankrupt  the  real  right  to  the  tools,  under 
tiie  temporary  burden  of  the  defenders'  right  to  retain  the  use  of  them  in 
executing  the  contract.  The  work  being  over,  the  burden  of  the  right  of 
retention,  was  relieved. 

This  opinion  of  the  Lord  Justice-Clerk,  that  the  defenders  were 
entitled  to  retain  the  building  materials  laid  upon  the  ground,  and 
to  prevent  them  being  removed  by  the  builder,  whether  solvent  or 
insolvent,  is  a  strong  statement  of  the  doctrine  of  retention.  It 
seems  extravagant  to  say  that  in  all  cases  the  owner  of  the  premises 
for  whose  behoof  the  operation  is  going  on,  would  be  entitled  to 
interfere  with  the  bailder^s  discretion  in  its  management,  by  pre- 
venting the  removal  of  any  portion  of  the  materials  laid  down, — a 
removal  rendered  expedient,  it  may  be,  by  the  amount  of  materials 
being  larger  than  necessary,  or  by  another  and  more  suitable 
material  requiring  to  be  substituted.  Lord  Benholme  seems  to 
have  put  the  right  on  its  true  basis,  in  saying  that  a  right  of  reten- 
tion in  security  over  the  materials  arose  when  the  work  came  to  a 
stand-still  through  the  builder's  insolvency.  If  the  owner  of  the 
premises  had  no  claim,  except  under  the  contract,  to  have  the  con- 
tract implemented,  he  would  not  be  entitled  to  prevent  the  removal 
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or  alteration  of  building  material,  w4iile  the  builder  remained 
solvent,  and  the  work  went  on  uninterruptedly.  In  deciding  that 
a  right  of  retention  for  use  existed  over  the  tools,  the  Court  intro- 
duced a  novelty  into  the  doctrine  of  retention.  It  does  seem  a 
startling  doctrine,  that  tools  brought  into  premises  for  temporary  use 
under  no  contract  obligation,  and  of  which,  therefore,  the  owner  of 
the  premises  had  no  legal  possession,  could  yet  be  retained  by  him 
for  use.  Although  not  noticed  by  the  Court,  there  seems  some 
ground  for  distinction  with  reference  to  this  right  of  retention,  be- 
tween a  workman's  ordinary  tools,  which  he  carries  about  with  him) 
and  those  implements  which,  although  not  worked  up  into  the 
building,  are  yet  necessary  fixtures  during  the  operation,  and  until 
its  completion. 

Susp, — Middleton  v.  Rutherglen. 

Proof  of  Trust  as  between  Trustee  and  Third  Parties. — 

^cn696,  cop.  25. 

This  was  a  suspenaion  of  a  charge  given  on  a  protoBted  bill.  The  charger  held 
an  ex  facie  absolute  assignation  to  the  diligence.  The  ground  of  suspension 
was,  tiiat  this  assignation  was  taken  in  the  cnarger^s  name  merely  as  agent  for 
the  person  having  the  real  right  to  the  diligence,'  and  that  the  suspender  had 
been  discharged  by  the  latter  from  all  liability  under  the  bill.  One  of  the 
charger^s  pleas  was,  that  this  averment  as  to  the  assignation  could  only  be 
estabUshea  by  a  declarator  of  trust,  or,  at  all  events,  was  provable  only  by  the 
charger^s  wnt  or  oath  under  the  Act  of  1696,  cap.  25.  The  Lord  Ordinary 
(Mackenzie)  found  that,  although  the  assignation  was  taken  in  name  of  tht 
charger,  it  was  sufficiently  instructed  by  his  letters  and  the  entries  in  his 
accounts,  and  other  circumstances  of  real  evidence,  that  he  was  not  a  honafidt 
holder  of  the  bill  and  diligence  for  his  own  behoof,  and  that  he  acted  in  the 
transaction  merely  as  the  agent  or  trustee  of  the  party  having  the  real  light ;  and 
that  that  party  having  discharged  all  claims  under  the  bill  against  the  8UB|)en- 
der,  the  charger  was  not  entitled  to  proceed  with  the  diligence  thereon  against 
him,  and,  therefore,  sustained  the  reasons  of  suspension.  The  charger  having 
reclaimed,  the  Court,  before  answer,  allowed  parties  a  proof  of  their  averments 
prout  de  jure.  The  Lord  Justice-Clerk  said  that  he  was  of  opinion  that  the  Act 
of  1696,  cap.  25,  limiting  proof  of  trust  to  the  trustee's  writ  or  oath,  did  not 
apply  to  a  case  not  between  the  truster  and  trustee.  There  was  no  decision 
of  the  Court  applying  the  Act  in  such  a  case.  Here,  therefore,  a  prod  provide 
jure  was  competent,  and  must  be  allowed,  probation  not  having  been  renounced. 
Lord  Wood  held  that  the  proof  of  trust,  as  between  the  trustee  and  third  partieB, 
was  not  limited  by  the  Act.  Lord  Cowan  considered  this  as  involving  a  very 
important  question  regarding  the  application  of  the  Act  of  1696.  The  question 
was,  whether  the  parties  here  stood  in  the  relation  contemplated  by  the  statute, 
and  whether  proof  of  trust  was  limited  to  writ  or  oath.  He  was  of  opinion 
that  the  statute  only  applied  to  the  proof  of  trust,  as  between  truster  and  trus- 
tee, and  had  therefore  no  application  here.  Lord  Benhohne  concurred.  The 
distinction  between  the  truster  and  a  third  party  lay  in  this,  that  the  truster, 
bringing  an  action  to  establish  the  trust  against  tiie  trustee,  had  himsetf  to 
blame  for  not  securing  proper  evidence  of  me  trust.  A  third  party  was  in  a 
different  position ;  he  had  no  such  means  of  securing  evidence  of  the  trust,  and 
his  rights  might  suffer  from  collusion  between  truster  and  trustee. 
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Although  the  Act  of  1696  has  been  liberally  construed  in  respect 
of  the  kind  of  written  evidence  required  to  establish  a  trust,  and  its 
requirement  of  ^  a  declaration  or  back  bond  of  trust,  lawftilly  sub- 
scribed bj  the  person  alleged  to  be  the  trustee,"  has  been  so  far 
modified  as  to  be  held  satisfied  by  any  writings  holograph  of  the 
trustee,  or  subscribed  by  him,  which  distinctly  import  a  trust ;  it  has 
not,  prior  to  the  above  decision,  been  definitively  settled  that  the  Act 
applies  only  as  between  the  truster  and  trustee.  This  important 
limitation  of  the  operation  of  the  Act,  so  broadly  stated,  seems 
opposed  both  to  its  declared  object  and  terms,  and  in  practice  must 
give  rise  to  decisions  involving  inconsistent  results.  It  has  been  re- 
peatedly decided  that  proof  prout  de  jure  is  open  to  a  third  party 
seeking  to  establish  a  trust,  where  the  case  involves  collusion  or 
conspiracy  between  the  truster  and  trustee  to  defeat  the  rights  of  the 
third  party  (Ferrier  and  Morehead,  Diet.  78772 ;  Elibanky  6  Shaw, 
69;  Harper^  16  July  1850).  Such  fraud  or  collusion  constitutes  an 
obTioos  ground  for  departure  from  the  provisions  of  the  Act,  for  the 
purpose  of  doing  justice  to  the  third  party,  and  defeating  the  con- 
spiracy by  unveiling  the  simulate  transaction.  In  the  case  of 
Scotty  16  Nov.  1832,  the  Lord  President  Hope  laid  it  down  broadly, 
"that  the  Trust  Statute  of  1696,  cap.  25,  only  relates  to  declara- 
tors entrust  between  a  truster  and  trustee  ;**  and  that  "  if  any  third, 
party  has  an  interest  to  prove  the  existence  of  trust,  notwithstanding 
an  ex  facie  ownership,  the  statute  does  not  apply  to  him."  Lords 
Balgray  and  Gillies,  however,  differed  from  the  Lord  President ; 
the  latter  observing,  that  he  did  not  remember  any  case  in  which  a 
proof  prou^  dejure  was  held  competent  on  general  principles  to  a 
third  party,  seeking  to  prove  the  trust  character  of  a,n  ex  facie  abso- 
lute right.  It  was  a  sacred  principle  of  the  law  of  Scotland,  that 
trust  could  not  be  proved  by  parole  either  under  a  declarator  of 
trust  (HT  otherwise.  He  thought  that  a  parole  proof  of  trust  was  as 
incompetent  when  tendered  by  a  third  party  as  when  ofiered  by 
the  truster  himself. 

Unnigan  v.  Peters. 
JJabOity  of  Master  for  Culpa  of  Manager. 

In  this  action  of  damages,  by  a  workman  against  his  master,  for 
injuries  sustained  through  one  of  the  Loch  Katrine  water-pipes 
falling  into  a  trench  which  he  was  digging  for  its  reception,  although 
the  judgment  of  the  Court  proceeded  on  a  ground  of  no  general 
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interest)  the  LordJostice-CIerk  observed  (obiiery  ih^t  he  was  not  in 
the  least  degree  prepared  to  assent  to  the  doctrine,  that  a  master  is 
not  responsible  to  his  servants  for  the  acts  of  a  manager  or  foreman 
who  represents  him  in  the  work,  and  to  whom  his  position  is  dele- 
gated.   No  decision,  either  Scotch  or  English,  went  that  length.   It 
had  been  contended  that  all  that  was  incumbent  on  the  master,  in  the 
case  either  of  a  common  workman  or  of  a  manager,  was,  that  he 
should  select  a  person  fitted  for  the  discharge  of  the  duties  to  which 
he  was  appointed,  and  that  for  the  negligence  of  such  a  competent 
manager  the  master  was  not  liable.    There  seems,  however,  to  be 
a  clear  ground  of  distinction  between  the  case  of  a  common  work- 
man  and  a  manager  upon  whom  the  master's  authority  and  datjr 
of  superintendence  is  conferred :  as  to  the  latter,  the  master^s  proper 
duty  is  delegated ;  and  he  is  therefore  liable,  not  merely  for  the 
proper  choice,  but  for  the  acts  of  his  own  representative.    In 
Brownlie  v.  MAuleyj  9  March  1860,  where  the  point  also  came  np 
incidentally.  Lord  Deas  observed  that  he  could  find  no  trace  of  its 
ever  having  been  decided  in  England ;  and  it  certainly  never  had 
been  decided  in  Scotland,  that  a  foreman  employed  as  his  master^s 
representative  was  to  be  held  a  eoUaboraUur^  so  as  to  free  the 
master  from  the  consequences  of  his  negligence.    The  Lord  Presi- 
dent said,  ^^  I  think  the  judgment  in  the  BarUmshill  case  has  not 
decided — what  the  House  of  Lords  may  yet  decide — ^that  when  a 
person  who  carried  on  a  trade  of  such  a  kind  that  he  cannot  be 
personally  present,  and  in  which  he  delegates  to  a  foreman  his  au- 
thority to  superintend  the  operations  and  control  the  workmen, 
that  the  person  placed  in  that  position  is  a  fellow-labourer.    I  have 
great  difficulty  in  arriving  at  the  conclusion  that  he  is  a  fellow- 
labourer." 

This  important  question  in  the  law  of  liability  came  again  before 
the  First  Division  in  the  recent  case  of  Duncan  and  Co.  v.  DarU}/) 
where  a  master  was  held  to  be  liable  in  damages  for  injuries  sus- 
tained by  a  workman  through  the  fault  of  a  foreman^  to  whom  the 
master's  duty  had  been  delegated.  The  law  on  this  point  cannot; 
however,  be  held  conclusively  settled  till  the  question  received  a 
decision  from  the  House  of  Lords. 
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The  Sheriff  Court  Bill — The  bill  which  has  been  introdaced  into 
the  House  of  Commons  by  Mr  Caird,  assisted  by  Mr  Dalglish  and 
Mr  Madde,  for  enlarging  the  Sheriffs'  jurisdiction,  and  amending 
Sheriff  Court  procedure,  presents,  in  its  leading  provisions,  as  fair 
a  plan  of  Sheriff  Court  Reform  as  we  have  yet  seen.  The  fact  that 
its  promoters  in  Parliament  are  not  lawyei*s,  is  perhaps  the  best 
explanation  that  can  be  offered  in  defence  of  some  rather  eccentric 
iDDovations  in  procedure  which  have  crept  into  the  measure,  and 
which,  we  axe  persuaded,  would  not  have  received  the  support  of  the 
estimable  gentlemen  we  have  named,  had  their  attention  been  di- 
rected to  the  consequences  which  are  likely  to  flow  from  the  pro- 
posed enactments.  The  bill  bears  internal  evidence  of  having 
emanated  from  the  ^^  metropolis  of  the  west ;"  and  knowing  the 
sGoroe  of  its  inspiration,  we  are  enabled  to  account  for  the  ignorance 
or  affected  contempt  of  the  forms  of  Court  of  Session  procedure 
which  the  draftsman  continually  obtrudes  upon  us,  in  those  clauses 
which  limit  or  affect  the  jurisdiction  of  the  Superior  Courts. 

It  is  our  desire  to  criticise  the  provisions  of  the  bill  in  a  spirit  of 
faimeBsto  both  branches  of  the  profession.  We  are  free  to  ac- 
knowledge that  the  practitioners  in  the  Sheriff  Courts  are  the  fittest 
judges  of  the  improvements  that  may  be  requisite  in  the  technical 
machinery  of  the  Sheriff  Court  procedure;  and  we  should  not, 
miless  with  tbe  greatest  diffidence,  think  of  opposing  or  interfering 
^h  any  arrangements  which  have  received  the  approval  of  the 
learned  and  intelligent  members  of  the  local  bar  in  Glasgow.  But 
while  leaving  to  that  body  the  widest  scope  for  legislative  experi- 
ment within  their  legitimate  province,  it  is  but  fair  that  the  prac- 
titioners in  tLe  Superior  Courts  of  Scotland  should  be  left  to  take 
the  initiative  in  the  regulation  of  their  own  procedure ;  and  we  are 
much  mistaken  if  they  will  submit  to  the  absurd  and  uncalled  for 
restrictions  upon  their  practice  which  it  is  one  object  of  this  bill  to 
carry  out.  In  the  succeeding  remarks,  it  will  be  understood  that 
our  criticisms  are  confined  to  those  portions  of  the  bill  which  trench 
upon  the  jurisdiction  of  the  Court  of  Session. 

The  leading  provisk)n8  of  the  bill  are :  (1.)  The  extension  of  the 
Sheriffs^  jurisdiction  to  all  classes  of  actions,  including  the  processeis 
of '^Bednetion,  Suspension,  Declaration,  and  Adjudication  ;"  (2.) 
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The  extension  of  the  Small  Debt  jurisdiction  to  cases  ander  L.25  ; 
with  (3.)  A  right  of  appeal  to  the  Court  of  Session  on  points  of  law^ 
under  certain  limitations,  which  deserve  more  particular  notice. 

The  second  and  third  clauses  of  the  bill  are  intended  to  give  the 
Sheriff  Courts  concurrent  jurisdiction  with  the  Court  of  Session  in 
all  cases  under  the  value  of  L.IOO.  It  is  difficult  to  write  aeriouAlj, 
and  with  the  respect  we  should  wish  to  pay  to  the  promoters  of  the 
bill,  when  we  picture  the  utterly  nugatoiy  and  unworkable  pro- 
positions which  Parliament  is  asked  to  sanction  in  the  language  of 
these  clauses.  ^^  Suspension"  and  ^^  Reduction,"  we  may  inform  Mr 
Caird,  are  modes  of  bringing  the  decisions  of  inferior  courts  under 
the  review  of  the  Court  of  Session.  The  second  clause  empowers 
the  sheriff  to  proceed  by  reduction  and  suspension  (why  not  also 
by  advocation  ?) ;  but  it  omits  to  state  whether  the  power  is  to  be  used 
for  the  purpose  of  reviewing  his  own  decisions,  or  those  of  other 
judges.  The  statute  ought  not  to  be  silent  on  so  important  a  point. 
As  the  bill  stands,  it  is  clear  that  Sir  Archibald  Alison  will  be  en- 
titled to  review  the  decrees  of  the  Court  of  Session  in  ail  cases 
under  the  value  of  L.IOO  sterling.  If  the  decree  has  not  been  put  to 
execution,  the  review  will  be  by  suspension ;  if  it  has  been  executed, 
reduction  will  be  the  appropriate  remedy.  The  draftsman,  however, 
has  fallen  on  an  ingenious  method  of  saving  the  credit  of  the  Su- 
perior Courts ;  for,  in  the  event  of  the  Sheriff  reversing  the  decrees 
of  their  Lordships  (and  in  the  interests  of  society,  we  hope  he  will 
be  more  merciful  than  they  have  sometimes  been  to  himself},  power 
is  given,  by  the  third  section,  to  enforce  repayment  of  the  money 
which  has  been  obtained  under  the  authority  of  the  original  decree ; 
and  the  pursuer^s  receipt  for  the  money  so  paid  before  extract,  is  to 
operate  as  a  ratification  of  the  original  decree,  which,  although  re- 
duced, is  still  to  be  operative.  By  this  saving  provision,  the  Lords 
Justices  will  be  spared  the  humiliation  of  an  actual  extracted  re- 
versal of  their  judgments  in  cases  under  L.IOO  value ;  while  the 
suspender  will  obtain  the  substantial  advantage  of  an  appeal  to  the 
superior  learning  and  ability  of  the  local  judge ! 

In  all  probability,  these  clauses  were  intended  to  apply  only  to  re- 
ductions of  deeds,  and  suspensions  of  charges  on  bills  and  registered 
deeds.  It  should  not  be  forgotten  that  the  warrants  given  out  at 
the  Bill  Chamber  for  execution  on  such  deeds,  are,  both  in  theory 
and  in  fact,  decrees  in  absence  of  the  Court  of  Session  ;  so  that  the 
anomaly  still  remains,  of  an  inferior  court  reviewing  the  decrees  of 
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the  supreme  j^arisdiction.     But,  indeed,  the  provisions  of  the  third 
danse  are  eqaallj  extraordinary  when   applied  to  either  class  of 
sQspensions.    A  suspension  is,  as  its  name  implies,  a  form  of  process 
for  suspending,  ue^  evading  payment  of  an  obligation  for  which  the  . 
complainer  is  prima  facie  liable.     If  he  succeeds,  the  utmost  he  can 
claim  is  to  be  relieved  from  paying  to  the  respondent  the  sum  in  dis- 
puie.    But  the  bill  says  that  the  defender  may  get  quit  from  the 
action  bt/  paying  L.lOO  to  the  pursuer j  which,  again,  is  to  operate 
as  a  ratification  of  the  writ  under  suspension.     Therefore,  if  a 
creditor  in  a  bill  for  L.lOO  is  so  unfoi^unate  as  to  be  defeated  in 
a  suspension,  say  in  consequence  of  some  technical  irregularity,  it 
is  not  enough  that  he  loses  recourse  against  his  debtor :  he  must 
oetueMy  pay  the  debtor  L.lOO ;  in  return  for  which  act  of  generosity 
he  will  have  the  satisfaction  of  recovering.it  again  under  his  dili- 
gence, if  the  debtor  has  not  spent  the  money  or  bolted  in  the  mean- 
time! 

We  have  not  patience  to  expose  the  nonsense  of  allowing  actions 
of  declarator  and  adjudication  to  be  brought  in  the  inferior  courts. 
Suffice  it  to  say,  that  if  Mr  Caird  wishes  to  carry  what  is  really 
useful  in  the  bill,  the  sooner  these  introductory  clauses  are  thrown 
overboard  the  better.  The  clauses  extending  the  Small  Debt  juris- 
diction to  L.25,  must  be  taken  in  conjunction  with  the  27th  and 
28th  sections,  which  enable  the  parties  to  obtain  a  summary  de- 
cision by  the  Court  of  Session,  on  any  point  of  law  or  evidence  in- 
volved in  the  case.  While  we  do  not  profess  to  have  much  faith  in  the 
sort  of  justice  administered  in  our  Small  Debt  Courts,  yet  there  can 
be  little  doubt  that  the  extension  of  this  jurisdiction  as  proposed, 
will  be  received  with  favour  by  the  public,  at  least  in  mercantile 
circles.  The  power  of  obtaining  a  rehearing  by  the  Court  of  Ses- 
sion (with  leave  of  the  judge  in  cases  below  L.12,  stg.,  and  with- 
out leave  in  cases  above  that  amount),  will  tend  very  materially  to 
fix  responsibility  on  the  Sheriffs,  and  induce  habits  of  caution  and 
attention  to  the  rules  of  law,  which  are  almost  unknown  in  the  every- 
day practice  of  the  Small  Debt  tribunals.  The  proposed  form  of 
appeal  (by  a  case  to  be  fixed  by  agreement  between  the  parties,  or 
failing  them,  by  the  judge),  is  that  which  we  have  always  recom- 
mended, as  bringing  the  facts  definitively  and  in  an  inexpensive 
manner  before  the  Court.  So  far,  all  is  well.  But,  by  some  fatality, 
SfrCaird's  drafstman  will  blunder  when  he  meddles  with  the  Court 
of  Session.     The  very  first  step,  the  selection  of  a  Court,  is  injudici- 
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ous.  The  effect  of  recent  legislation  has  been  to  crowd  the  DivUions 
of  the  Court  with  business,  while  the  time  of  the  Lords  Ordinary  is 
less  occupied  now  than  at  any  former  time.  We  would  therefore 
suggest,  that  instead  of  going  to  the  Divisionsiof  the  Court,  an  appeal 
should  lie  from  the  Sheriff  to  any  two  Lords  Ordinary,  who  should 
be  empowered  to  sit  for  that  purpose  at  least  once  a-week,  and  be 
obliged  to  continue  these  sittings  until  all  the  appeals  on  the  Boll 
are  disposed  of. 

The  most  objectionable  provision  in  the  whole  bill  is  the  proviso 
in  section  28,  to  the  effect  that  the  Court  is  to  decide  in  such 
APPEALS  WITHOUT  HEARING  PARTIES,  except  on  Special  cause. 
Such  a  proposal  involves  an  attack  upon  the  elementary  rights  of 
individuals,  among  which  the  right  of  being  heard  in  courts  of 
justice  has  been  held  sacred  at  all  times  and  under  all  forms  of  govern- 
ment. Such  rights,  being  of  a  fundamental  and  indestructible 
character,  ought  not  to  be  called  in  question.  The  attempt  in  this 
instance  to  derogate  from  the  privilege  of  audience,  comes  with  a 
very  bad  grace  from  Liberal  politicians,  and  calls  indeed  for  the 
severest  reprobation.  It  would  be  too  monstrous  to  suppose  that 
Parliament  would  lend  countenance  to  so  wild  an  experiment  iu 
jurisprudence ;  but  so  strongly  do  we  feel  the  injustice  and  the 
tyrannical  character  of  the  proposed  enactment,  that,  much  as  we  ap- 
preciate the  value  and  importance  of  the  proposed  mode  of  appeal, 
we  would  infinitely  prefer  an  extension  of  the  present  system  of 
finality,  to  a  system  which  gives  the  name  of  an  appeal,  without  anj 
of  the  advantages,  and  which  is  utterly  inconsistent  with  the  maxims 
that  regulate  the  public  administration  of  justice  in  this  country. 

Tlie  LordJ  Committee  on  Jurisdiction. — The  difficulties  attending 
the  exercise  of  jurisdiction  by  the  English  and  Scotch  Courts  in 
matrimonial  actions,  are  about  to  be  investigated  by  a  Committee 
of  the  House  of  Lords,  appointed  on  the  motion  of  the  Lord  Chan- 
cellor. The  subject  is  one  of  very  considerable  interest.  So  many 
decisions  have  been  given  within  the  last  year  or  two  on  questions 
of  jurisdiction,  that  the  old  authorities  are  in  danger  of  becoming 
obsolete  or  trite.  We  propose,  in  a  future  number,  to  attempt  a 
summary  of  what  has  been  decided  in  the  law  of  Scotland  on  this 
fundamental  branch  of  jurisprudence. 

Business  of  the  Court  of  Session. — We  are  at  length  in  a  position 
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to  make  the  gratif^-ing  announcement  that  the  arrears  of  business  in 
the  First  Division  are  all  but  entirely  wiped  off.     It  is  unnecessary 
to  advert  to  the  circumstances  under  which,  about  five  years  ago, 
an  accumulation  of  business  took  place  in  this  Division,  to  such  an 
extent  that  cases  were  obliged  to  remain  upwards  of  two  years  on 
the  Boll  before  a  judgment  could  be  obtained.      By  the  operation 
of  the  Act  of  1857,  empowering  the  Lord  President  to  transfer  cases 
from  one  Division  to  another,  the  arrears  have  been  undergoing  a 
gradaal  and  steady  reduction.     So  lately  as  January  last,  about 
twenty  causes  were  transferred  in  this  way  to  the  Second  Division  ; 
some  of  these,  we  are  given  to  understand,  have  already  been  dis- 
poeed  of,  and  some  progress  made  with  the  cases  subsequently  en- 
rolled in  that  Division,   An  effort  has  now  been  made  to  clear  off  the 
small  balance  of  outstanding  arrears  in  the  First  Division,  by  extend- 
ing the  sittings  to  the  1st  of  April ;  and  with  such  success,  that  we 
believe  there  will  not  be  twenty  cases  left  on  the  Roll  at  the  rising  of 
the  Division,  such  cases  having  all  been  enrolled  since  the  middle 
of  February.    In  fact,  the  Bolls  of  the  Inner  House  at  this  moment 
are  shorter  than  they  have  ever  been  within  the  memory  of  the 
present  generation.     Now  that  a  decision  may  be  obtained  from 
either  Division  within  a  month  after  enrolment,  we  may  expect 
that  advocations  from  the  inferior  courts  will  be  resorted  to  much 
more  frequently  than  heretofore ;  the  Outer  House  Bolls  being,  in 
fact,  the  only  obstacle  to  obtaining  a  speedy  decision  from  the  Court 
of  Session. 

It  must  not  be  forgotten  that  the  clearance  of  arrears  in  the  Inner 
House  has  been  brought  about  without  the  slightest  attempt  at 
curtailing  the  liberty  of  discussion.  The  public  are  certainly  much 
indebted  to  the  Judges  of  both  Divisions,  for  the  extraordinary  ex- 
ertions they  have  made,  and  which,  it  is  gratifying  to  know,  have 
been  crowned  with  success. 

Vacation  Arrangements.'-BiiaL  Chamber  Botation  of  Judges. 
Thursday,21stMarch,to8aturday,23d  March,  Lord  BEimoLME. 

Monday,  25th  March,  to  Saturday,  6th  April, Mackenzie. 

Monday,  8th  April,  to  Saturday,  20th  April,  Kinloch. 

Monday,  22d  April,  to  Saturday,  4th  May,      Jebyiswoodb. 

Monday,  6th  May,  to  Saturday,  11th  May,      Wood. 
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Inverary, 

Stirling, 

Glasgow, 

Dumfries, 

Jedburgh, 

Ayr, 

Inverness, 

Aberdeen, 

Perth, 


BOX  DAYS. 

Thursday,  18th  April.    Thursday  2d  May. 

CIRCUIT  COURTS. 


7th  May, 
30th  April,  > 

22d  April,  at  12.30.) 

9th  April, 
17th  April, 
12th  April, 

3d  May, 
30th  April, 
23d  April, 


f^  F.  L.  M.  Hbriot,  Adv. 
Mr  AiTKEN,  Clerk. 


Dep. 


A.  B.  Shand,  Adv.  Dep. 
Mr  Bell,  Clerk. 

W.  Ivory,  Adv.  Dep. 
Alexr.  Stuart,  Clerk. 


NEW  BILL  BEFORE  PARLIAMENT. 

A  BUI  to  enlarge  the  Sheriffs  Ordinary  and  Small  Debt  Jurisdiction,  and  to 
facilitate  and  amend  the  Procedure  in  the  Sheriff  Courts^  in  Scotland. 

Whereas  an  Act  was  passed  in  the  First  Year  of  the  Reign  of  Her  present 
Majesty,  intituled  ^*  An  Act  for  the  more  effectual  Recovery  of  Small  Debts 
in  the  Sheriff  Courts,  and  for  regulating  the  Establishment  of  Circuit  Courts 
for  the  Trial  of  Small  Debt  Causes  by  the  Sheriff  in  Scotland,^'  and  another  Act 
was  passed  in  the  Session  of  Parliament  held  in  the  Sixteenth  and  Seventeenth 
Years  of  the  Reign  of  her  present  Majesty,  intitided  "An  Act  to  facilitate 
Procedure  in  the  Sheriff  Courts  in  Scotland  :  *'  And  whereas  it  is  expedient  to 
enlarge  the  Sheriffs  Ordinary  and  Small  Debt  Jurisdiction,  and  otherwise  to 
amend  the  said  Acts :  Be  it  therefore  enacted  by  the  Queen^s  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
Authority  of  the  same,  as  follows: 

1.  The  Fifteenth,  Twenty-sixth,  and  Twenty-eighth  Sections  of  the  laat- 
recited  Act  are  rep^ed. 

2.  It  shall  be  competent  to  raise  and  try  in  the  Sheriffs  Ordinai^^  Court  any 
Civil  Question,  including  Questions  of  heritable  Right  or  Title,  and  to  proceed 
in  the  said  Court  bv  Reduction,  Suspension,  Declarator,  and  Adjudication,  or 
any  of  them ;  provided  that  such  Question  shall  not  affect  Marriage  or  Legiti- 
macy, and  that  the  Subject  Matter  thereof  shaU  not  exceed  the  value  of  One 
hundred  Pounds^  exclusive  of  Expenses;  provided  also,  that  nothing  herein 
contained  shall  be  held  to  limit  or  affect  the  Sheriff's  Jurisdiction  in  any  Cause 
or  Question  which  may  at  present  be  competently  tried  before  him. 

3.  Where  ili  shall  be  set  forth  by  a  Minute  signed  by  the  Pursuer  or  his 
Procurator,  upon  the  Summons  or  original  Petition,  that  the  Pursuer  offers  to 
accept  One  hundred  Pounds^  besides  Expenses,  in  lieu  of  the  Matters  concluded 
for  in  the  Action,  and  where  a  Copy  of  such  Minute  shall  be  served  on  the 
Defender  along  with  the  Summons,  such  Minute  shall,  for  the  Purposes  of  this 
Act,  be  conclusive  Evidence  that  the  Subject  Matter  of  the  Action  does  not 
exceed  the  Value  of  One  hundred  Pounds,  exclusive  of  Expenses ;  and  ^ter  the 
Summons  or  Petition  shall  have  been  so  executed  the  Defender  shall  be  entitled, 
if  he  thinks  fit,  at  any  Time  before  the  Decree  shall  be  extracted,  to  sati^  and 
be  discharged  from  the  whole  Conclusions  of  the  Action,  except  as  to  Expenses, 
by  paying  the  Pursuer,  or  consigning  for  him  with  the  Sheriff  Clerk,  the  Sum  of 
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One  kiadred  Pounds^  with  Interest  at  Five  per  Cent,  per  Annum  from  the  Date 
of  the  Smnmons ;  and  the  Pursuer^s  Receipt  for  such  Payment,  or  the  Sheriff 
Gkrk*B  Receipt  for  such  Consignation,  shall  operate  as  a  Ratification  by  the 
Pureoer  of  any  Writ  or  Proceeding  sought  to  be  suspended  or  reduced  in  such 
Action. 

4.  On  Decrees  of  Adjudication  pronounced  by  the  Sheriff  under  the  Authority 
of  this  Act,  tJie  Abbreviate  shall  be  recorded,  and  the  Pursuer's  Title  may  be 
completed,  in  the  same  Manner  and  to  the  like  Effects  as  if  the  Decree  were 
prooooncai  by  the  Court  of  Session. 

5.  Where  the  Shmff  shall  be  empowered  by  any  Lease,  Submission,  Devolu- 
tion, Agreement,  or  other  Deed,  to  nominate  a  Surveyor,  Inspector,  Valuator, 
Aititer,  OT  Oversman,  for  any  Purpose  specified  in  such  Deed,  he  shall  have 
Power  to  make  such  Nomination  on  summary  Petition  by  the  Parties,  or  either 
of  them ;  and  the  Person  so  nominated  shall  have  the  same  Powers  as  if  he  had 
been  nominated  in  and  by  the  Deed  itself,  and  the  Nomination  may  be  endorsed 
on  the  Deed  pffovided  that  Notice  shall  be  ^ven  to  all  the  Parties  to  the  Deed 
who  do  not  join  in  such  Application,  or  to  their  lawful  Representatives,  before 
sach  Nomination  is  made. 

6.  The  powers  to  grant  Feus  or  long  Leases  conferred  on  Heirs  of  Entail  by 
the  Acts  Eleven  and  Twelve  Victoria,  Chapter  Thirty-six,  and  Sixteen  and 
Seventeen  Victoria,  Chapter  Ninety-four,  may,  in  any  Case  in  which  such  Feu 
or  Lease  does  not  include  more  than  One  Acre^  be  exercised,  and  the  necessary 
Fen  Charters  or  other  Feu  Rights,  or  Tacks  or  Leases,  may  be  made  at  Sight  or 
widi  approval  of  the  Sheriff  within  whose  Bounds  the  Lands  lye ;  and  such 
I>eedB  BO  made  shall  be  as  effectual  as  if  the  same  had  been  made  at  Sight  or 
wi^  Approval  of  the  Court  specified  in  the  said  Acts. 

7.  Where,  after  Notice  of  Defence  has  been  given,  no  Proceedings  shall  have 
been  taken  in  any  Cause  during  any  Period  of  Three  Months,  it  shall  not  be 
competent  thereafter  to  recover  in  the  Cause  any  Part  of  the  previous  Expenses, 
onl^B  it  shall  be  shown  to  the  Sheriff,  and  shidl  be  found  by  special  Interlo- 
cutor, h^ore  the  Lapse  of  the  next  Three  Months,  that  the  Dmy  arose  from 
neoeasaty  or  excusable  Causes. 

8.  It  shall  be  lawful  for  idl  Agents  duly  qualified  to  practise  before  the  Court 
of  Session  to  practise  as  Agents  in  all  Sheriff  Courts  in  so  far  as  relates  to  any 
Action  raised  in  the  Sheriff  Court  under  this  Act,  which  might  heretofore  have 
been  competently  raised  in  the  Court  of  Session :  Provided  that  they  shall 
not  be  entitled  to  Payment  of  any  other  or  higher  Fees  than  those  legally 
exigible  by  other  Agents  before  the  Sheriff  Courts. 

Stieriffs  SmaU  Debt  Court. 

9.  The  Provisions  of  the  first-recited  Act,  as  amended  by  the  second-recited 
Act,  shall  extend  to  all  Civil  Applications,  Actions,  and  Proceedings,  including 
Proaecntions  for  statutory  Penalties,  wherein  the  Debt,  Demand,  Penalty,  or 
Matter  in  question  or  the  Fund  in  medio  shall  not  exceed  the  Value  of  Twenty- 
fax  Pounds^  exclusive  of  Expenses  and  Fees  of  Extract ;  and  the  first-recited 
Act  shall  be  reaad  and  construed  as  if  the  Words  "  Twenty-Jive  Pounds  "  were 
substituted  for  the  Words  "Eight  Pounds  Six  Shillings  and  Eightpence" 
wherever  these  latter  Words  occur  therein ;  and  the  Provisions  of  the  first- 
recited  Act,  as  amended  by  this  Act,  shall  extend  to  all  Actions  and  Proceedings 
which  may  competently  be  tried  under  this  Act  in  the  Small  Debt  Court. 

10.  The  Provisions  of  the  first-recited  Act  for  the  summary  Trial  and  Deter- 
mination of  Sequestrations  for  Rent,  where  the  Rent  or  Balance  of  Rent  does 
not  exceed  the  Sum  of  Eight  Pounds  Six  Shillings  and  Eightpence  (and  which 
Prorisions  are  made  applicable  by  this  Act  to  Sequestrations  for  Rent  where  the 
Rent  or  Balance  of  Rent  does  not  exceed  the  Sum  of  Twenty-Jive  Pounds)^  are 
dechured  to  extend  and  the  same  are  hereby  extended  to  Sequestrations  applied 
for  cnrrente  termino  or  in  Security. 

11.  Where  any  Poor  Person  shall  complain  to  the  Sheriff  of  the  Refusal  of 
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Belief  by  any  Inspector  of  the  Poor  or  Parochial  Board,  it  shall  be  competent 
to  the  Sheriff,  if  he  thinks  fit,  after  ordering  Notice  to  the  Inspector  of  Poor  in 
the  Manner  presently  in  use,  and  after  maldng  any  Order  as  to  interim  Relief 
which  he  may  judge  necessary,  to  remit  the  Case  to  any  of  his  Small  Debt 
Courts,  there  to  be  summarily  ^ed  and  decided. 

12.  All  Questions  between  or  among  Parochial  Boards  in  regard  to  Rdief 
afforded  or  to  be  afforded  to  poor  Persons,  shall  (except  as  herein-after  proWded) 
be  raised,  heard,  and  determined  in  tiie  Small  Debt  Court,  although  the  Yaloe 
of  such  Question  should  exceed  Twenty-five  Pounds^  or  the  Demand  should  be 
in  whole  or  in  part  unascertained  or  projective :  Provided,  that  when  any 
Parochial  Board  shall  by  special  Resolution  determine  that  it  is  expedient  in  any 
particular  Case  to  prosecute  in  any  other  Court,  it  shall  be  lawful  to  do  so  in 
the  same  Manner  as  before  the  passing  of  this  Act :  Provided  also,  that  any 
Parochial  Board  which  shall  be  summoned  to  the  Small  Debt  Court  in  auy  such 
Case,  may  in  like  Manner  resolve  by  special  Minute  that  the  Case  ought  to  be 
tried  in  tiie  Sheriff^s  Ordinary  Court,  and  if  such  Resolution,  or  a  certified  Copy 
thereof,  shall  be  produced  to  the  Sheriff  on  the  first  calling  of  the  Cause  in  tne 
Small  Debt  Court,  he  shall  give  effect  to  the  Resolution,  and  shiJl  order  tiie 
Pleadings  to  be  reduced  to  Writing,  in  Manner  and  to  the  Effect  provided  in  ihe 
Fourteenth  Section  of  the  first-recited  Act. 

13.  A  Wife  deserted  by  her  Husband  may  at  any  Time  after  such  Desertion 
apply  to  the  Sheriff  sitting  under  the  Provisions  of  the  first-recited  Act,  in  the 
Form  Schedule  (A.)  hereto  annexed,  for  an  Order  to  protect  any  Moveable 
Property  which  she  has  acquired  or  may  acquire  by  her  own  Industry  after  such 
Desertion,  against  her  Husband  or  his  Creditors,  or  any  Person  claiming  in  or 
through  him  ;  and  the  Sheriff  may  order  Notice  to  be  given  of  such  Application, 
by  Advertisement  or  otherwise,  as  he  may  think  fit ;  and  if  the  Fact  of  such 
Desertion,  and  that  the  same  was  without  reasonable  Cause,  shall  be  proved  to 
the  Sheriff's  Satisfaction,  after  hearing  any  Party  who  may  appear  to  oppose 
the  Application,  he  may  make  and  give  to  the  Wife  an  Order,  in  the  Form 
Schedule  (B.)  hereto  annexed,  protecting  such  Property  from  her  Husband  and 
all  Creditors  or  Persons  claiming  in  or  through  him,  and  so  long  as  such  Order 
remains  undischarged  such  Property  shall  belong  to  her  to  the  Exclusion  of  her 
Husband's  jus  mariti.  Right  of  Administration,  and  every  other  Right,  and  she 
shall  be  entitled  to  act  and  transact,  and  to  sue  and  be  sued,  in  her  own  Name 
alone,  and  on  her  own  Responsibility,  as  if  she  were  an  unmarried  Woman : 
Provided  that  it  shall  be  lawful  for  the  Husband,  or  any  Creditor  or  other 
Person  claiming  in  or  through  him,  who  may  not  have  been  heard  before  such 
Order  was  made,  to  ap^ly  to  the  Court  by  which  such  Order  was  made  for  the 
Discharge  thereof,  giving  Six  Days'  Notice  of  such  Application  to  the  Wife, 
whereupon  the  Sheriff  s£dl  hear  the  Parties  or  such  of  them  as  compesr,  and 
shall  confirm  or  discharge-  the  said  Order  as  he  shall  think  fit,  and  with  or  with* 
out  Expenses ;  and  all  Moveable  Property  held  by  any  mame4  Wonoan  who 
shall  have  obtained  such  Order  shall  be  presumed  to  have  been  obtained  by  her 
own  Industry  until  the  contrary  shall  be  shown :  Provided  also,  that  Buch 
Order  shall  not  affect  any  Property  to  which  before  the  Date  of  the  Order  any 
Creditor  shall  have  completed  a  Right  by  Poinding  and  Sale,  or  by  Arrestment 
followed  by  a  Decree  of  Forthcoming,  or  any  Assignee  of  the  Husband  by  valid 
Assignation  completed  in  due  Form  of  Law. 

14.  Whereas,  by  the  Act  Eight  and  Nine  Victoria,  Chapter  Eighty-three,  the 
Education  of  Children,  who  are  themselves,  or  whose  Parents  are  Objects  of 
Parochial  Relief,  niay  be  provided  for  out  of  the  Poor  Rates,  but  such  Education 
is  frequently  n^lected,  for  which  no  adequate  Remedy  has  been  provided :  Be 
it  ens^ted.  That  any  Three  or  more  Ratepayers  in  a  Pari^  may  complain  to  the 
Sheriff  in  his  Small  Debt  Court  that  any  such  Child  in  such  Parish  is  not  m 
ordinary  Attendance  at  any  School,  and  may  summon  the  Inspector  of  Foot  to 
answer  to  such  Complaint,  which  may  be  in  the  Form  Schedule  (C.)  to^  w"^ 
Act  annexed ;  and  if  the  Sheriff,  on  Inquiry,  shall  be  satisfied  that  toe  Com- 
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pbint  18  wfJl  foundei,  he  shall  make  such  Order  for  securing,  at  the  Expense  of 
tbe  Parish,  the  due  and  proper  Education  of  the  Child,  as  he  shall  think  fit ; 
and  such  Order  shall  be  final  and  binding  on  the  Inspector  and  Parochial 
fioard. 

15.  Where  the  Demand  or  Matter  in  question  shall  not  be  of  any  definite  or 
ascertained  pecuniary  Value,  the  Pursuer  may  in  his  Summons  estimate  the 
same  at  such  Sum  as  he  shall  think  fit,  which,  for  the  Purposes  of  the  first- 
recited  Act  and  this  Act,  shall  be  taken  as  the  true  Value  :  Provided  that,  after 
the  Summons  shaU  have  been  executed,  the  Pursuer  shall  not  be  entitled  to  re- 
tract such  Valuation ;  and  the  Defender  shall  be  entitled,  at  any  Time  before 
Decree  shall  be  issued,  to  satisfy  the  whole  Demand  contained  in  the  Summons, 
except  as  to  Expenses,  by  paying  to  the  Pursuer,  or  consigning  fear  him  with 
the  Sheriff  Clerk,  the  Amount  of  such  Valuation,  with  Interest  thereon  from 
the  Date  of  the  Summons. 

16.  Any  Civil  Action  or  Proceeding  (except  Questions  affecting  Marriage  or 
Legitimacy),  which  might  be  brought  in  the  Ordinary  Sheriff  Court  or  in  the 
Ccuit  of  Scasicn,  may  be  tried  in  any  Sheriff  Small  Debt  Court,  if  both  Parties 
sfaaQ  agree,  by  a  Memorandum  signed  by  them  or  their  respective  Procurators, 
that  ntth  Small  Debt  Coiut,  to  be  named  in  such  Memorandum,  shall  have 
Pover'to  try  such  Action  or  Proceeding ;  and  the  Parties  shall  have  the  like 
Appeals  and  Remedies  as  are  provided  by  this  Act. 

17.  In  all  Cases  to  be  tried  and  determined  in  the  Small  Debt  Court,  in  which 
the  Debt,  Demand,  Penalty,  or  Matter  in  question  shall  not  be  under  the  Value 
o{  1^^  Pounds  Six  Shillings  and  Eightpence^  it  shall  be  competent  for  the  Par- 
ties to  appear  by  Procurators  duly  authorisaed  to  practise  before  the  Sheriff ;  and 
where  the  Shenff  shall  see  Cause,  on  Grounds  stated  in  open  Court,  to  allow 
the  Appearance  of  Procurators  in  Cases  of  lower  Value,  it  shall  be  sufficient  to 
enter  in  the  Book  of  Causes  the  Names  of  the  Procurators  so  appearing  without 
spedfyinff  that  such  Leave  was  given,  or  adding  the  Cause  thereof. 

1&  Where  the  Pursuer  intends  to  appear  by  Procurator,  the  Name  of  his 
Procorator  shall  be  indorsed  on  the  Copy  of  the  Summons  served  on  the  De- 
fender; and  where  no  such  Indorsation  is  made,  and  the  Defender  intends  to 
appear  by  Procurator,  he  shall.  Three  clear  Days  before  the  Day  of  Appearance, 
gire  Notice  in  Writing  of  such  Intention  and  of  the  Name  of  his  Procurator,  by 
prepaid  Post  Letter  to  the  Address  of  the  Pursuer  or  Pursuers,  as  such  Ad^^ees 
u  Bet  forth  in  the  Sunmums,  reserving  to  the  Sheriff  to  allow  of  such  Agency, 
akhoQgh  suidi  Notices  mav  not  have  been  given  on  either  Side,  on  his  being 
aatisfied  that  no  undue  Advantage  shall  be  obtained  thereby.  /f^ 

19.  A  Procurator  conducting  any  Case  in  the  SmaU  Debt  Court  may  be 
allowed  as  Expenses  in  the  Case,  if  the  Sheriff  sees  fit  (until  further  Rules  shall 
be  made  as  to  Fees  in  Manner  herein-after  provided).  One  Shilling  and  Sixpence^ 
for  each  Pound  or  Fraction  of  a  Pound  on  the  Amount  or  Value  of  the  Demand 
sued  for ;  and  a  Procurator  who  shall  make  and  complete  an  Appeal  from  tho 
Small  Debt  Court  in  the  Form  herein -after  permitted,  may  be  allowed  as 
Expenses  in  the  Case  (until  further  Rules  shall  be  made  as  aforesaid),  the  same 
J^ee  in  respect  thereof  as  is  herein-before  allowed  for  conducting  the  Case  before 
the  Sheriff. 

^.  Causes  allowed  under  this  Act  to  be  tried  in  the  Small  Debt  Court, 
although  the  Value  or  Amount  should  be  unascertained  or  prospective,  shall,  for 
^e  Pvpose  of  regulating  the  Fees  payable  under  this  Act,  be  taken  to  be  of  the 
Value  of  Twenty  Jive  Pounds. 

21.  The  Sheriff,  on  the  Sitting  of  each  Small  Debt  Court,  shall  first  dispose 
of  all  the  Causes  in  which  there  is  no  Contestation ;  and  shall  thereafter  procee<l 
1^  dispose  of  each  contested  Case  in  the  Order  of  the  Roll,  which  shall  not 
^  departed  from  imlees  on  Reasons  publicly  stated  and  sustained  in  open 
Comt, 

22.  Each  Sheriff  shall  make  up  and  Cause  to  he  published  a  Scale  of  Payments 
to  be  aDowed  to  Witnesses  according  to  the  Distances  and  Costs  of  travelling  and 
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the  TiOeB  of  Wages  by  their  Attendance,  and  which  shall  be  printed,  and  GonieB 
kept  publicly  posted  in  the  Gaart  Room  and  Clerk's  Office,  or  on  the  jmblic 
Doors  thereof ;  and  such  Scale  shall  be  strictly  foUowed  in  taxing  Costs  in  all 
Decrees,  reserving  to  the  Sheriff  to  increase  or  diminish  these  Bates  in  any  Case 
for  Reasons  stated  and  sustained  in  open  Court. 

23.  It  shall  be  competent  for  the  Sheriff  at  any  Time  before  Judgment  is 
given,  to  amend  in  open  Court  any  Summons  or  Counter-clum  in  any  matter 
not  involving  a  substantial  Change  of  the  Grounds  of  Action  or  of  the  Counter- 
claim. 

24.  It  shall  be  competent  for  the  Sheriff  to  order  Notice  to  be  given  to  Third 
Parties  that  they  may  appear  for  their  Interest,  with  the  same  Effect  and  Cer- 
tification as  foUowB  on  Citation  on  incidental  Diligence  in  the  Sheriff  V  Ordinaty 
Court. 

25.  Where  Extract  is  superseded  until  Arrestments  are  remored  or  some  other 
Act  done.or  Consent  obtained,  the  Decree  or  Extract  shall  not  be  issued  until 
Ten  Days  after  Notice  has  been  given  by  the  Sheriff  Clerk  that  the  Condition 
has  been  i)urged,  which  Notice  shall  be  given  by  Post  Letter  addressed  to  the 
Party  acainst  whom  such  Decree  or  Extract  is  mrected. 

26.  Unless  the  Charge  on  a  Decree  in  Absence  shall  have  been  executed  per« 
sonally  on  the  Person  charged,  he  shall  not  be  foreclosed  from  opening  up  floch 
Decree  by  the  Lapse  of  Three  Months  from  the  Date  of  such  Charge. 

27.  In  any  Case  which  shall  be  decided  in  the  Small  Debt  Court,  either  Party 
may,  by  written  Notice  lodged  with  the  Sheriff  Clerk  within  Ten  Days  after  the 
Shenff  ^s  final  Judgment,  appeal  to  either  of  the  Divisions  of  ihe  Court  of  Scb- 
sion  against  the  Sheriff  ^s  Determination  in  Point  of  Law,  or  on  the  Admisaion 
or  Rejection  of  Evidence,  or  on  the  Ground  of  Inoompetoicy,  or  of  Corruption, 
Malice,  or  Oppression  on  the  Part  of  the  Judge ;  provided  that  the  Appelant, 
within  the  lime  above  limited,  shall  find  sufficient  Caution  to  the  Satisfaction 
of  the  Sheriff  Clerk  to  fulfil  the  Sheriff  ^s  Decree  in  so  far  as  the  same  shall  he 
sustained,  and  for  such  additional  Expenses  as  may  be  awarded  by  the  Court  of 
Appeal,  or  by  the  Sheriff  on  Remit  from  the  Court  of  Appeal ;  provided  abo, 
that'  in  Cases  in  which  the  Debt,  Demand,  Penaltv,  or  Matter  in  question  shall 
be  of  lower  Value  than  Twelve  Pounds  no  Appeal  shall  be  competent  withoot 
Leave  of  the  Sheriff. 

28.  The  Appeal  shall  be  tried  upon  a  Case  to  be  agreed  on  by  the  Parties  or 
their  Procurators,  who  shall  sign  it ;  and  if  they  cannot  agree,  the  Sheriff  vho 
decided  the  Cause  shall  settle  the  Case  and  sign  it ;  and  the  Appeal  shall  he 
determined  summarily  by  the  Court  of  Appeal  without  further  Hearing,  unles 
such  Court  shall  order  uie  same  for  Special  Cause ;  and  where  such  Hearing 
shall  be  ordered.  One  Counsel's  Fee,  not  exceeding  Two  Guineas^  may  be  aUoved 
as  Expenses  in  the  Action ;  and  the  Court  of  Ap^al  may  affirm,  alter,  or  reverse 
the  Sheriff's  Decree,  or  remit  to  the  Sheriff  with  Instructions,  and  tJie  Judgment 
of  the  Court  of  Appeal  shall  be  fiinal. 

Court  of  Session  to  regulate  Practice  and  Fees  in  Sheriffs  Ordinary  and 
Small  Debt  Courts. 

29.  It  shall  be  competent  to  the  Court  of  Session,  and  they  are  hereby  autho- 
rized and  required  from  Time  to  Time  to  pass  such  Acts  of  Sederunt  as  to  them 
shall  seem  expedient  for  regulating  the  Practice  and  Forms  of  Procedure  in  the 
Sheriffs  OrdinarjT  and  Small  Debt  Courts,  and  as  to  the  Fees  of  ProcuratoFS 
practising  therem,  and  as  to  Appeals  therefrom,  and  as  to  all  other  Matters  re- 
quisite for  carrying  out  the  Purposes  of  this  Act :  Providai  always,  that  a  Draft 
of  any  proposed  Act  of  Sederunt  shall  be  published  for  at  least  Two  Months  be- 
fore such  Act  shall  be  passed,  and  that  any  Sheriff  or  any  Body  of  Procurators 
or  any  Body  Corporate  or  Public  Body  may  apply  to  Uie  Court  to  be  heard 
thereon. 

Commencement  and  Construction  of  Act. 

30.  This  Act  shall  commence  and  take  effect  on  and  after  the  First  Day  ^J 
October  One  thousand  eight  hundred  and  sixty^one. 
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31.  in  ooDBtraing  this  Act,  the  Word  ^'  Sheriff  "  shall  extend  to  and  include 
Sheriff-Snhstitute,  and  the  Woids  ''  Small  Debt  Court "  shall  mean  the  Court 
hdi  under  the  ^t-redted  Act,  as  extended  by  this  Act. 

SCHEDULES  referred  to  in  this  Act. 

SCHEDULE  (A.) 

SheriFs  Small  Debt  Court ;  Shire  of 

A.B,  [design  her\^  residing  at  within  this  Sheriffdom,  Complainer, 

Wife  of  CD,  [design  %xm},  offers  to  prove  to  the  Sheriff's  Satisfaction  that  she 
was  deserted  by  her  Husband  on  or  about  [state  the  Date']  without  reasonable 
Cause,  and  craves  an  Order  protecting  her  Moveable  Property  acquired  and  to 
be  acquired  by  her  own  Industry  since  the  above  Date,  from  her  Husband  and 
all  Creditors  or  Persons  claiming  in  or  through  him ;  and  she  prays  to  be  heard 
thereupon  in  the  Court  at  on  the 

(To  be  signed  by  the  Complainer  or  a  Procurator /or  her,) 

SCHEDULE  (B.) 
To  be  attached  to  the  Form  Schedule  (A.) 
[Place  and  Date,']    The  Sheriff  having  heard  the  Complainer  and  examined 
the  Witnesses  adduced  by  her,  and  being  satisfied  of  the  Truth  of  the  State- 
ment made  in  her  Complaint,  grants  her  an  Order  of  Pft>tection  as  craved. 

(To  be  signed  by  the  Sheriff.) 

SCHEDULE  XC.) 
Sheriff's  Small  Debt  Court ;  Shire  of 
i.B.,  C,D,j  and  E.F,  [design  tA^m],  Ratepayers  in  the  Parish  of 

Complainers. 
CD.,  Inspector  of  Poor  in  that  Parish,  Defender. 
ComplainerB  state  that  E.F,  [design  Atm],  who  is  Years  of  Age 

or  thereby,  is  himself  an  Object  [or  his  Parents  are  Objects]  of  Parochial  I^- 
lief,  that  he  peddes  in  said  Parish,  and  tiiat  he  is  not  m  ordinary  Attendance 
at  anjr  School. 

And  the  Sheriff  grants  Wairant  to  summon  the  Defender  and  the  said  E,F, 
to  appear  before  him  in  his  Court  at  on  the  Day  of 

at  o^Clock,  to  be  heard  thereon. 

ipate.]  (To  be  signed  by  Sheriff  Clerk.) 


Cnrreapnhnre. 


COURT  OF  SESSION. 
To  the  Editor  of  the  Journal  of  Jurisprudence, 

EDiNBURon,  7th  March  1861. 

Sib,— The  Court  has  issued  an  Act  of  Sederunt,  allowing  summonses, 
etc,  to  be  called  at  the  Spring  Box-days,  etc.  Permit  roe  to  suggest  a 
further  improvement  in  this  respect 

The  Court  should  authorize  one  of  their  judges  to  sit  for  one  or  more 
^JB,  shortly  after  each  of  the  Box-days,  to  grant  decrees  in  absence,  and 
also  motions  of  course  in  the  preparation  of  all  causes  before  all  the 
I^rds  Ordinary. 
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ThiB  woald  not  occupy  the  time  of  the  judges  more  than  it  is  at  pre- 
Isent,  as  the  Ordinaiy  on  the  Bills  for  the  time  being  should  be  the  judge 
authorized  to  do  so,  and  he  would  therefore  be  in  Edinburgh  at  any  rate. 
The  minor  officials  could  easily  arrange  amongst  themselves  as  to  the 
discharge  of  the  duties  pertaining  to  them  on  such  occasions. 

Caution  in  advocations,  suspensions,  and  interdicts  is  a  matter  requir- 
ing, if  not  abolition,  at  least  considerable  alteration.  In  the  Bill  Chamber 
there  are  the  bond  by  the  cautioner,  the  attestation  by  a  subsidiary 
eautioner,  and  a  certificate  by  a  justice  of  peace  all  required.  The 
bond  in  a  bill-suspension  is  for  principal,  interest,  expenses  of  process, 
and  damages.  The  wonder  only  is,  that  neutral  parties  can  be  found  to 
subject  themselves  to  such  an  obligation,  however  clear  the  case  maybe. 
It  subjects  to  great  hardship  those  complainers  M'ho  are  not  wealthy, 
and  therefore  not  in  g6od  credit  in  a  merely  money  point  of  view.  I 
understand  that  our  highest  tribunal — the  House  of  Lords  itself— only 
requires  an  appellant  to  enter  into  his  own  recognisance  for  the  costs  of 
an  appeal,  even  after  the  adverse  judgment  of  such  high  judges  as  those 
of  the  Court  of  Session.  I  cannot  but  think,  therefore,  that  the  matter 
of  caution  is  entirely  overdone  in  our  Scotch  Courts.  Every  one  most 
be  aware  what  an  intolerable  grievance  it  is  to  have  to  ask  any  one  to 
become  his  cautioner. 

I  believe  no  evil  would  result  though  the  finding  of  such  caation 
were  abolished  altogether  in  our  Courts ;  most  certainly  the  benefits 
would  greatly  surpass  any  slight  disadvantages.  But  if  that  might  be 
held  as  going  too  far,  caution  or  consignation  (both  being  competent) 
might  be  limited  in  every  case  where  required,  to  say  L.15  or  L.20,  the 
judge  having  still  authority  to  pass  notes  without  caution  or  consigna- 
tion when  he  should  see  reason  for  doing  so,  as  at  present.  These  re- 
gulations would  accomplish  every  good  end  for  which  caution  may  he 
held  to  be  necessary. 

There  is  a  third  point  on  which  improvement  is  required  in  litigation. 
The  time  within  which  an  appeal  may  be  taken  from  the  Court  of  Ses- 
sion to  the  House  of  Lords  is  not  less  than  two  years,  and  may  reach 
two  years  and  nine  months.  After  that  a  decision  will  not  be  had  be- 
fore one  year,  and  may  not  be  had  for  two  years  or  more.  I  may  here 
be  permitted  to  remark,  that  I  am  aware  of  one  case  in  which  this  great 
power  of  delay  has  been  made  an  instrument  of  the  grossest  oppression. 
With  our  improved  means  of  locomotion,  and  our  improved  an-ange- 
ments  generally,  in  the  present  day,  it  is  submitted  that,  say  three 
months  if  Parliament  be  sitting,  and,  if  not  sitting,  till  the  commence- 
ment of  the  next  session,  and  a  fortnight  thereafter,  would  be  amply 
sufficient  time  within  which  to  appeal.  H.  K. 


SMALL.DEBT  COURT. 

SiB,^ — There  is  a  provision  in  the  Act  relative  to  the  Small-Debt 
Courts,  to  the  effect  that  no  practitioner  of  the  law  should  be  allowed 
to  appear  there  as  an  agent  for  any  of  the  parties.  This  was  a  most 
uncalled  for  enactment.     Every  good  end  would  have  been  far  better 
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ntisfied  if  the  iBnacUnent  had  simply  been  thiit  Ihe  parties  ccfuld  employ 
af^to  if  they  wish,  but  that  in  aU  circumstances  they  must  bear  the 
expense  of  doing  so  themselves.  Respectable  clients  of  respectable  prac- 
titi<mer8  are  frequently  cited  to  the  Small->Debt  Court ;  tiiey  anxiously 
widh  their  old  and  trusted  agents  to  accompany  them,  and  are  willing, 
however  ihe  case  may  go,  to  pay  lor  their  doing  so.  But  either  through 
stupidity  in  the  framers  of  the  Act,  or  by  a  base  pandering  to  vulgar 
prejudice,  it  is  only  by  tolerance,  or  rather  by  doing  what  is  positively 
illegal,  that  an  agent  can  appear  and  act  in  the  Small-Debt  Court  at  alL 
The  opposite  party  can  subject  him  to  the  humiliation  of  stopping  his 
mouthy  if  he,  the  opposite  party,  chooses  in  his  caprice  to  do  so.  I  have 
seen  ^gustiug  displays  of  puny  self-conceit  in  a  party  thus  silencing  a 
lawyer.  Did  any  real  good  result  irom  all  this,  it  might  be  submitted  to  ; 
bat  no  good  results.  So  far  as  respectable  agents  would  ever  attend  such 
a  court  (they  certainly  would  never  do  so  very  willingly),  their  presence 
woold  have  a  tendency  to  elevate  its  character  and  procedure.  They 
would  unquestionably  assist  the  judge  in  enabling  him  to  come  to  cor-i 
rect  conclusions,  though  this  is  in  opposition  to  the  wretched  vulgar 
view  on  which  their  exclusion  from  acting  in  these  courts  was,  it  is  sus- 
pected, originally,  but  most  inconsiderately  and  most  unjustly  based.  As 
ft  matter  of  course,  these  courts  are  now  haunted  by  individuals  who  act 
as  a  kind  of  agents  for  the  litigants,  and  who  are  anything  but  a  credit. 

The  point  at  issue  may  be  held  by  some  to  be  of  no  great  moment ; 
but  all  nnnecessary  restrictions,  monopolies,  and  exclusions  are,  on  prin- 
ciple, to  be  condemned ;  and  legal  practitioners  ought  not  to  be  branded 
bj  being  excluded  from  acting  in  Small-Debt  Courts,  should  their  clients 
wish.them  to  do  so  in  any  case.  If  they  stay  away,  good  and  well ;  but 
if  they  go,  no  man  ought  to  have  it  in  his  power  to  stop  their  mouths. 
The  ju(%es,  as  may  well  be  supposed,  are  always  extremely  well  pleased 
to  have  their  assistance. . 

I  hope  the  above  to  which  I  refer  will  be  corrected  in  the  Act  whi^h 
I  understand  is  about  to  be  carried  through  under  the  auspices  of  Mr 
Caird,  M.P. ;  and  that  the  profession  may  thus  be  relieved  fix>m  a  some- 
what humiliating  application  of  a  maxim  which  is  at  best  of  doubtful 
orthodoxy. 

De  MiKiias  NGN  Curat  PaiBTOR. 


Higeat  of  ^nisms. 

COUET  OF  SESSION. 


FIEST  DIVISION. 
IIabvey  and  Co.  v.  Wtper. — Feb.  27. 
Mercantile  Law  Amendment  Act — EeUntion — Arrestment  in  hands  of  Seller. 
On  20th  March  1857,  the  advocators,  Harvey  and  Co.,  sold  five 
puncheons  of  whisky  to  Risk,  and  Risk  paid  the  price,  but  did  not  re- 
€ei?e  delivery  of  the  goods  sold,  which  were  allowed  to  remain  in  the 
custody  of  the  sellers.     On  the  following  day,  Risk  resold  the  whisky  to 
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the  respondent  Wyper,  and  Wyper  paid  Risk  the  price  stipnteited  by  this 
subsale.  In  July  1858  Bisk  became  bankrupt,  largely  indebted  to 
Harvey  and  Co.,  on  general  account.  The  goods  still  remain,  unde* 
lirered,  in  the  hands  of  Harvey  and  Go.  In  virtue  of  the  third  section 
of  the  Mercantile  Law  Amendment  Act,  Harvey  and  Co.  used  arrest- 
ment in  their  own  hands  on  the  dependence  of  an  action  raised  against 
Risk,  immediately  after  he  became  bankrupt.  In  these  circumstances, 
the  rights  and  liabilities  of  the  parties  at  common  law,  and  before  the 
statute,  were  as  follow: — The  property  of  the  goods  remained  in 
Harvey  and  Co.,  the  undivested  owners,  while  Risk  and  Wyper,  as 
deriving  title  from  him,  had  no  right  higher  than  that  of  creditor  in  a 
personsd  obligation  to  deliver  the  goods. 

On  these  rights  and  liabilities,  so  fixed  by  the  common  law,  the  sta- 
tute makes  the  following  changes  : — 

1.  The  statute  excludes  the  dih'gence  of  the  sellers'  creditors,  and  the 
title  of  the  trustee  in  a  sequestration  of  the  sellers'  estates,  in  competi- 
tion with  the  purchaser,  or  any  one  in  his  right,  enforcing  delivery  in 
terms  of  the  contract  of  sale. 

2.  Upon  the  sub-purchaser  intimating  his  sub-purchase  to  the  sellers, 
they  are  precluded  from  pleading  against  him  their  right  of  retention 
against  the  first  purchaser  for  a  general  balance,  and  are  no  longer  en- 
titled, on  that  ground,  to  refuse  delivery  to  the  sub-purchaser. 

These  are  the  only  limitations  or  restrictions  of  the  common  law  rights 
and  liabilities  of  the  parties ;  in  addition  to  the  third  section,  already 
referred  to,  which  empowers  the  seller  to  attach  the  goods  in  his  hands 
by  arrestment  or  poinding,  at  any  time  before  the  intimation  of  a  sub- 
sale,  and  declares  that  ^^  such  arrestment  or  poinding  shall  have  the 
same  operation  and  efiect,  in  a  competition  or  otherwise,  as  an  arrest- 
ment or  poinding  by  a  thifd  party. 

The  Sheriff  and  Sheriff-substitute  having  held  that  the  property  of  the 
whisky  vested  in  Wyper,  the  case  was  afterwards  argued  before  the 
whole  Court,  on  a  remit  from  the  First  Division.  Their  Lordships  held 
(Lord  Deas,  €U88.)j  that  in  default  of  intimation  to  Harvey  and  Co.  of  the 
assignation  of  Risk's  right  to  demand  delivery,  that  right  remained  in 
his  person  at  the  date  of  his  bankruptcy,  and  vested  in  his  trustee.  The 
trustee's  claim  would  be  barred  by  Harvey  and  Co's  right  of  retention 
for  their  general  balance ;  and  thus,  as  the  result,  the  property  remained 
with  the  seller. 

Sm  O.  MoxrooMBRT  v.  Watson  Ain>  Othsbs. — Feb.  28. 

Trout  Fishing-^  Jus  Publicum. 

The  object  of  this  application  for  interdict  on  the  part  of  Sir  Graham 
Montgomery  and  his  tenant  in  the  fishings  of  Lochleven,  is  to  prevent 
Watson  and  others,  residing  in  Lochgelly  and  Kinross,  from  wading  in 
the  loch,  and  fishing  for  trout  either  when  wading  or  standing  on  the 
shore.  Sir  Graham  claims  the  sole  and  exclusive  property  in  the  loch, 
and  in  the  fishings  thereof;  and  he  has  produced  a  Crown  charter  and 
infeftment  to  instruct  his  title.  He  maintains  that  he  is  in  right  of  the 
Earl  of  Morton,  to  whom,  by  Act  of  Parliament  1688,  cap.  29,  Loch- 
leven was  declared  to  pertain  "  heritably  in  propertie ;"  and  he  further 
says,  that  the  Lochleven  Drainage  Act,  7  and  8  Geo.  IV.,  cap.  105, 
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neognises  his  right  to  the  entire  solum  of  the  lake.  The  respondents 
pkad— (1.)  That  thej  are  entitled,  as  members  of  the  public,  to  fish  in 
respect  of  immemorial  possession ;  and  (2.)  That  Sir  Graham  Mont- 
gomeiy  not  being  proprietor  of  the  whole  land  surrounding  the  loch,  he 
is  not  proprietor  of  the  whole  fishings,  and  is  not  entitled  to  prevent 
them  from  standing  on  lands  that  do  not  belong  to  him,  and  fishing 
therefrom,  or  firom  exercising  the  rights  of  other  coterminous  pro- 
prietors. Lord  Ordinary  Neaves  decided  against  them,  holding  all  these 
pleas  to  be  unsound ;  and  that  the  complainer  having  at  the  lowest  a 
joint  pro  mdhUo  right  of  property  in  the  loch  and  its  solum,  it  is  not  jus 
tartU  to  him  to  prevent  their  fishing  from  the  lands  of  other  proprietors 
who  maj  or  may  not  have  consented.  The  respondents  reclamed,  and 
the  Court  adhered, — ^holding,  on  the  authority  of  iS%«re/f  v.  FergusaUj  that 
a  right  of  fishing  could  not  be  acquired  by  usage,  without  a  heritable 
title. 

Tbb  Eabl  of  Fife  v.  Hon.  G.  S.  Duff  ajxd  Othebs. — March  5. 

Entail — BegistraUon. 

This  was  an  action  brought  by  the  Earl  of  Fife  and  his  trustees  for 
the  purpose  of  having  it  declared  that  they  had  power  to  sell  the  estate 
of  Garraldstone  in  Forfarshire ;  that  said  estate  had  been  validly  sold  to 
Mr  L.  Maitland  of  Eccles ;  and  that  they  are  entitled  to  receive  the 
price.  The  question  raised  is,  whether  the  lands  were  held  under  a  valid 
eotail ;  and  that  again  resolves  itself  into  the  question,  whether  a  deed  of 
entail  of  the  lands  executed  in  1728  ought  to  have  been  recorded.  Be- 
fore 1721,  the  estates  of  Carraldstone  belonged  to  Sir  George  Stewart  of 
Grandtally.  In  that  year  they  were  purchased  from  him  by  Major 
Geof]ge  Skene,  who  obtained  a  conveyance  to  them,  containing  a  pro- 
curatory  of  resignation.  In  October  1721,  before  taking  infeflment  on 
the  procuratory.  Major  Skene  executed  a  disposition  of  entail  of  the 
knds  in  favour  of  himself  and  certain  heirs.  The  disposition  contained 
no  procuratory  or  precept  or  obligation  to  infefl,  but  it  conveyed  the 
unexecuted  procuratory  in  the  Major's  favour.  This  deed  was  recorded 
in  the  Register  of  Tailzies.  In  1723,  M^or  Skene  took  infeflment  on  the 
procuratory  in  Sir  Greorge  Stewart's  disposition.  He  died  in  1724, 
leaving  no  son,  but  two  daughters — Mrs  Elizabeth  Skene  and  Lady 
Forbes.  A  question  having  been  raised,  whether  the  entail  of  1721  had 
been  impliedly  revoked  by  Major  Skene's  infefting  himself  in  fee  simple 
in  1723,  and  whether  Mrs  Skene  was  entitled  to  take  the  estate  as 
heiress  of  entail,  or  that  it  must  go  to  her  and  Lady  Forbes,  as  heirs  por« 
tioners,  the  Court  held,  in  1725,  that  the  deed  of  1721  had  not  been  re- 
voked, and  therefore  that  that  deed  was  to  regulate  the  right  of  succes- 
sion. The  Court  did  not  decide  how  the  title  was  to  be  made  up  under 
the  deed.  Under  a  decree  arbitral,  Mrs  Skene  and  Lady  Forbes,  who 
had  served  as  heirs  portioners  to  their  father,  executed  in  1728  a  deed 
of  entail  as  in  implement  of  that  of  1721,  with  procuratory  of  resigna- 
tion. This  deed  of  1728  was  never  recorded  in  the  Register  of  Tailzies. 
In  1757,  George  Skene,  the  son  of  Mrs  Elizabeth  Skene,  took  infeft- 
ment  on  the  procuratory  in  the  deed  of  1728,  and  thereby  feudalized  it 
In  that  state  of  matters,  Lord  Fife  and  his  trustees  maintain  that  the 
lands  are  held  under  the  deed  of  1728,  and  that  as  that  deed  has  never 
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been  recorded  in  the  Register  of  Tailanes,  it  is  ineffectual  against  pur- 
chasers or  creditors.  The  Lord  Ordinary  (Mackenzie)  decided  in  favour 
of  the  pursuers.  On  a  reclaiming  note,  the  Court  altered,  on  the  ground 
that  the  deed  of  1721  was  in  reality  the  operative  entail ;  and,  as  it  had 
been  recorded,  the  requirements  of  the  statute  were  satisfied. 

The  Union  Bank  of  Scotland  v.  Rev.  Fergus  Ferguson  and 
Others. — March  6. 

Trust — BeUgious  Society  Subscription, 

This  was  a  process  of  multiplepoinding  brought  for  the  purpose  of 
ascertaining  the  rights  of  certain  claimants  to  a  fund,  amounting  to  L.850, 
deposited  in  1852  in  the  Union  Bank  of  Scotland.  The  fund  consisted 
of  sums  subscribed  by  various  parties  prior  to  1852,  for  the  purpose  of 
building  a  place  of  yrorship  for  the  East  Regent  Street  Congregational 
Church  in  Glasgow,  of  which  the  Rev.  Fergus  Ferguson  was  the  pastor. 
The  number  of  subscribers  to  the  fund  seems  to  have  been  not  less  than 
435,  and  the  number  of  the  congregation  seems  to  have  been  still  greater. 
Up  to  the  year  1852  the  congregation  remained  united,  but  shortly  afl«r 
the  beginning  of  that  year  disputes  arose,  which  ended  in  a  separation 
of  the  church  into  two  parties.  At  the  head  of  the  one  party,  which 
constituted  the  nugority,  was  the  Rev.  Fergus  Ferguson  ;  at  the  head  of 
the  other  party  were  Messrs  Ronald  Wright  and  David  Paul.  The  first 
important  result  of  the  dissensions  was,  that  on  a  motion  made  bj  the 
Rev.  Mr  Ferguson,  Messrs  Wright  and  Paul  were  expelled  from  the 
congregation.  These  latter  gentlemen  and  their  adherents  then  de- 
manded back  the  subscriptions  they  had  given  to  the  church  building 
fund,  and  this  action  has  been  raised  inter  alia  to  determine  this  claim. 
The  Court  (affirming  the  Lord  Ordinary's  interlocutor)  decided  that  the 
claim  was  not  well  founded,  inasmuch  as  the  subscriptions  are  irrevo- 
cable, being  given  for  a  purpose  which  still  admits  of  being  carried  out 
in  the  same  sense  which  must  be  held  to  have  been  contemplated. 

Patbrson  V,  Presbytery  op  Dunbar. — March  9. 

Interdict — Eccksiastical  Jurisdiction. 

The  complainer,  the  Rev.  W.  Paterson,  minister  of  Cockbumspath,  is 
being  proceeded  against  by  the  Presbytery  of  Dunbar  on  a  libel  for 
drunkenness,  served  upon  him  of  the  3d  June  1860.  He  pleads  in- 
sanity, and.  seeks  interdict  to  preclude  the  presbytery  from  proceeding 
with  the  libel  until  the  plea  of  insanity  is  disposed  of.  Lord  Jervis- 
woode  refused  the  application,  and  the  Court  adhered, — ^holding  that  the 
presbytery  were  trying  an  ecclesiastical  offence  within  their  jurisdiction ; 
that  it  was  competent  for  them  to  determine  the  proper  form  of  proce- 
dure and  time  for  disposing  of  the  plea  of  insanity ;  and  thai  they  were 
amenable  only  to  their  ecclesiastical  superiors,  the  Church  Courts,  so  long 
as  they  did  not  overstep  their  own  independent  jurisdiction.  Lord  Ivory 
distinguished  between  a  case  like  this  and  the  cases  of  1843,  where  tbe 
Church  Courts  were  held  to  have  gone  beyond  the  sphere  of  their  own 
jurisdiction,  "  within  which  they  were  as  independent  of  the  Court  of 
Session  as  of  the  High  Court  of  Justiciary.*' 
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IxGus  r,  T.D.  Douglas  and  Others. — March  13- 

Appeal — Difference  of  Opinion, 

In  this  case,  the  Court  refused  to  grant  a  certificate  that  there  had 
beeo,  or  had  not  been,  a  difference  of  opinion  among  their  Lordships 
when  the  interlocutor  of  Ist  March  last,  granting  commission  and  dili- 
gence, was  pronounced,^-on  the  mere  motion  of  one  of  the  parties.  The 
Ix>rd  President  said  there  was  no  precedent,  and  no  reason  for  issuing 
the  certificate  before  it  was  called  for  by  the  House  of  Lords.  Of  course, 
the  Court  would  be  most  desirous  to  do  everything  in  its  power  to  aid 
the  House  of  Lords  in  the  administration  of  justice. — ^The  House  of 
Lords,  on  the  16th  ult,  dismissed  the  appeal,  without  calling  for  a  certi- 
ficate, their  Lordships  having  before  them  the  notes  of  Mr  Irvine  Smith, 
short-hand  writer. 

WtUB  AMD  LOCHSAD  17.  ThB  TdCES  FirE  ASSURANCE  COMPAMT. — 

March  15. 

Easpenses — Stamping  DocumerU  of  Evidence. 

This  was  an  action  at  the  instance  of  Wjlie  and  Lochead,  merchants 
in  Glasgow,  against  the  Times  Fire  Assurance  Company,  for  recovery  of 
LlOOO  assured  with  the  defenders  over  the  pursuers'  premises  in  Glas- 
gow.  The  premises  were  destroyed  by  fire ;  but  the  defenders  main- 
tftined  that  the  assurance,  which  had  been  effected  by  a  memorandum  of 
deposit  on  account  of  fire  assurance,  dated  1 8th  August  1857,  had  ex- 
pired before  the  fire.  The  case  was  tried  some  time  ago  before  the  Lord 
President  and  a  jury,  when  a  verdict  was  given  for  the  pursuers.  The 
memorandum  of  deposit,  which  was  pleaded  upon  by  both  parties,  was 
unstamped  when  issued ;  but  before  the  trial  the  pursuers  had  it  stamped, 
paying  L.10,  2s.  6d.  for  stamp  and  penalty.  The  pursuers  included  this 
sam  in  the  account  of  their  expenses,  but  the  auditor  disallowed  the  item. 
1  he  case  came  before  the  Court  to-day  on  a  note  of  objections  to  the 
auditor's  report.  For  the  pursuers,  it  was  contended,  that  as  the  memo- 
random  of  deposit  was  a  mutual  document  founded  on  by  both  parties, 
and  as  it  was  the  fault  of  both  parties  that  it  was  not  stamped,  the  ex- 
pense of  stamp  and  penal^  should  be  borne  by  them  equally.  The 
Court  were  of  opinion  that  the  expense  shoiftld  fall  on  both  parties 
equally,  the  document  being  a  mutual  one,  and  both  parties  founding 
on  it 

Adv.,  Thb  Fortmartikb  and  Bucqan  Railway  Co.  r.  Black  and 
Udnt. — March  20. 

BaHuKttf  Clauses  Act — Interdict — Works. 

This  was  an  advocation  of  a  judgment  of  the  Sheriff  of  Aberdeen- 
shire, in  which  he  continued  and  declared  perpetual  an  interdict  against 
the  railway  company  from  further  operations,  or  entering  upon  the  lands 
of  Monkshili,  of  which  the  one  respondent  is  proprietor,  and  the  other 
tenant  The  ground  of  judgment  was,  that  the  railway  company  had 
tioi  completed  the  necessary  arrangements  with  the  proprietor  and  tenant 
^ith  reference  to  the  works  required  for  the  accommodation  of  the  re- 

VOL.  v.— no.  LH.  APRIL  1861.  D  D 
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spondent's  lands  adjoining  the  railway.  The  Court  held  that  the  jud;;- 
ment  of  the  Sheriff  was  ill-founded.  The  proper  remedy  in  case  of  anj 
difference  as  to  such  accommodation  works  was  provided  by  the  sixtj- 
first  and  sixty-second  sections  of  the  Railway  Clauses  Act  (8  and  9  Vict 
cap.  33).  By  the  one  section  such  difference  might  be  determined  bj 
the  Sheriff  or  two  Justices,  and  by  the  other  the  party  might  execute 
the  operations  on  failure  of  the  railway  company  to  do  so  within  a  cer- 
tain time,  and  was  entitled  to  be  repaid  the  expenses  so  incurred.  With 
such  an  obvious  and  appropriate  remedy  open,  the  party  could  not  be 
allowed  to  resort  to  so  extraordinary  a  remedy  as  an  interdict  i^inst  the 
company  from  entering  on  the  lands.  The  application  for  interdict  was 
rested  also  on  another  ground  not  noticed  by  the  Sheriff — ^viz.,  that  the 
claims  of  the  proprietor  and  tenant  for  entering  on  land,  etc,,  had  not 
been  settled  by  the  railway  company.  This  ihight  have  been  a  ground 
for  interdict ;  but  the  proof  here  showed  that  the  landlord's  claims  had 
been  settled,  and  that,  with  reference  to  him,  the  railway  company  bad  a 
complete  legal  title.  With  regard  to  the  tenant,  a  guarantdie  of  payment 
of  his  claims  had  been  offered  and  accepted,  and  there  had  been  no 
delay  in  settlement.  The  facts,  therefore,  did  not  sustain  this  ground  of 
Interdict. 


SECOND  DIVISION. 
R.  N.^  John  Cullkn. — Feb.  20. 
Process — Contingency — 48  O*  IILy  c,  151. 
Action  of  implement  was  raised  and  enrolled  before  Lord  Jerviswoode, 
and  marked  Second  Division.  Subsequently  action  of  reduction  was 
raised  before  Lord  Ardmillan,  and  marked  First  Division.  Lord  Ard- 
millan  remitted  the  reduction  to  Lord  Jerviswoode  ab  conimgentiamy  but, 
before  the  remit,  granted  a  motion  for  a  diligence.  This  interlocutor 
being  reclaimed  against,  the  cause,  though  marked  First  Division,  ap- 
peared in  the  single  bills  of  the  Second  Division  ;  and  the  question  sub- 
mitted to  the  Court  was,  whether  it  was  a  First  or  a  Second  Division 
cause.  The  Court  held,  that,  on  a  reasonable  construction  of  the  9th 
section  of  the  Act  of  48  Geo.  III.,  cap.  151,  the  cause  came  properly 
before  the  Second  Division.  The  actions  having  been  remitted  to  the 
same  Lord  Ordinary,  were  not  to  be  sent  to  different  Divisions  when 
they  came  into  the  Inner  House. 

Pet.,  A,  B.,  FOR  Special  Powers. — Feb.  22. 

NobUe  Officmm — Power. 
This  was  a  petition  by  the  curator  bonis  of  a  lunatic  for  authority  to 
burden  the  heritable  estate  of  the  lunatic  with  the  sum  of  L.1500,  to 
purchase  a  commission  in  the  Guards,  and  outfit,  for  the  lunatic's  son, 
and  for  authority  to  increase  his  allowance  from  L.250  to  L.300  per 
annum.  The  son  had  been  educated  with  the  intention  of  his  entering 
the  army.  The  rental  of  the  lunatic's  estate,  after  deduction  of  the  sums 
necessary  for  his  maintenance,  and  for  an  allowance  to  his  wife,  from 
whom  he  had  been  separated,  and  for  the  support  of  his  only  other  child 
— a  daughter — afforded  a  surplus  of  over  L.600.  The  daughter  had  a 
provision  settled  on  her  out  of  her  father's  moveable  estate,  and  bad 
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iMthiDg  bat  that  estate,  which  would  consist  of  the  surplus  rents,  to 
look  to  at  his  death.  The  Court  granted  the  application  on  condition 
of  the  son's  granting  bond  to  indemnify  his  sister  for  any  diminution 
that  the  fitther^s  moveable  property  might  sustain,  and  appointed  the 
drafWbond  to  be  lodged  in  process. 

TuLLOH  ».  TuLLOH. — Feb.  22. 
Jurisdiction — Bekvanq/ — Divorce. 

In  this  action  of  divorce,  the  Court  having  considered  a  proof  as  to 
the  domicOe  of  John  A.  Tulloh,  the  pursuer,  were  of  opinion  that  the 
pursuer  was  domiciled  in  Scotland  at  the  date  of  raising  the  action,  and, 
therefore,  that  the  jurisdiction  must  be  sustained  on  the  authority  of  the 
case  of  Warrender.  The  case  was  afterwards  argued  on  the  relevancy, 
the  objection  having  been  taken  that  the  summons  did  not  libel  specific 
acts  of  adultoy,  but  merely  the  fact  that  the  defender  had  bom  cluldren 
during  the  pursuer^s  absence  from  the  country,  which  absence  extended 
over  a  period  of  several  years.  The  Court  sustained  the  relevancy  of 
these  averments. 

Johnston  v.  Bobebtson. — March  1. 
Damaged — CompenBadon — Liquid  and  DUquid. 

Robert  Johnston,  builder  in  Edinburgh,  contracted  for  the  erection  of 
a  poor-house  for  the  Parochial  Board  of  Latheron,  and  afterwards 
bron^t  an  action  against  Robertson,  as  Inspector  of  Poor,  for  the 
price,  in  which  he  obtained  decree  in  absence.  A  suspension  of  this 
decree  was  afterwards  brought  by  Robertson,  and  the  case  was  opened 
up,  the  original  action  and  tiie  suspension. being  conjoined.  Robertson's 
defence  was — (1)  That  the  work  had  not  been  performed ;  (2)  that,  sup- 
posing the  work  to  be  executed  in  a  general  way,  it  was  defective,  and 
required  to  be  put  right ;  and  (3)  that,  supposing  the  work  to  be  now 
fiidshed,  by  the  contract  the  defender  was  entitled  to  a  penalty  of  L.5  for 
every  week*8  delay  in  the  completion  of  the  work  after  the  3l8t  of  March 
1856,  amounting  to  L.IOOO  in  all.  The  case  came  before  this  Division 
for  the  adjustment  of  issues.  The  pursuer  objected  to  the  defender  get- 
ting an  issue  on  the  defender's  claim  for  penalties,  on  the  ground— (1) 
that  it  was  a  mere  general  claim  for  damages  not  ascertained,  because 
the  penalty,  being  a  specific  sum,  must  be  modified  by  the  Court  to  the 
damage  actually  sustained,  and  that  a  claim  of  damages  cannot  be 
pleaded  in  compensation ;  (2)  that,  at  all  events,  the  claim  was  not 
liquid,  and  could  be  pleaded  against  the  pursuer's  liquid  claim  under  the 
contract;  (3)  that  the  pursuer  having  obtained  decree,  compensation 
could  not  be  pleaded  against  him,  the  decree  in  absence  being  merely 
suspended,  not  recalled.  The  Court  were  unanimously  of  opinion  that 
the  defender  was  entitled  to  an  issue  of  compensation. 

Geikie  V,  Thomson. — March  6. 
Simple  Beceipt — Loan — Agreement. 
The  pursuer,  John  Geikie,  was  a  sub-contractor  for  the  execution  of 
the  plaster-work  of  the  New  Infirmary  of  Dundee,  under  the  late  David 
Robertson,  Uie  principal  contractor.  The  defender,  Thomson,  was  cau- 
tioner for  Robertson  in  the  contract  with  the  Infirmary  corporation.  In 
1854  the  pursuer  applied  to  Robertson  for  payment  of  L.100  to  account 
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Robertson  granted  a  bill  to  the  pursuer  for  L.lOO,  bearing  to  be  for 
^^  value  received  in  plaster- work  for  New  Royal  Infirmary."  Robertaoo 
got  this  bill  endorsed  by  Thomson,  in  order  to  let  it  be  discounted.  The 
bill  was  discounted  by  the  pursuer,  who  thereafter  sent  his  son  with 
L.30  of  the  proceeds  to  Thomson.  Thomson  tendered  a  receipt  as  for 
Robertson  ;  but  the  pursuer's  son  would  not  receive  it  The  defeoder 
then  gave  a  receipt  in  the  following  terms : — ''  Received  from  Mr  Geikie 
the  sum  of  L.30  sterling,  as  per  agreement.  (Signed)  Wm.  Thomson."  The 
pursuer  brought  the  present  action  in  the  Sheriff  Court  of  Forfarshire 
for  repayment  of  the  L.80  as  a  loan.  The  defender  maintained  that  it 
was  nut  a  loan,  but  the  consideration  received  by  him  for  having  en- 
dorsed the  bill,  and  that  he  had  paid  the  bill  with  his  own  funds.  A 
proof  was  allowed  to  both  parties  as  to  the  nature  of  the  agreement 
The  circumstances  of  the  transaction  above  given  were  established  hj 
the  proof,  and  both  parties  adhered  on  oath  to  their  statements  as  to  the 
nature  of  the  agreement,  which  was  admitted  to  be  verbal.  The  Sheriff 
held  that  the  writ  in  duhio  established  a  loan,  and  that  the  proof  did  not 
establish  the  contrary.  The  Lord  Ordinary  (Ejnloch),  and  also  the 
Court  (the  Lord  Justice-Clerk  dissenting),  adhered  to  the  Sheriff's 
judgment. 

Alves'  Executors  v.  Alves. — March  8. 
Settlement — Fee  or  Liferent^  Residvuiry  Clause, 
This  was  an  action  of  multiplepoinding  at  the  instance  of  the  execu- 
tors of  Charles  George  Alves,  Esq.,  formerly  secretary  to  the  East  India 
Company,  brought  for  the  purpose  of  determining  the  import  of  bis 
settlement  and  relative  codiciL  By  the  former  of  these  deeds,  he  con- 
veyed all  his  property  to  the  executors,  with  directions,  ailer  paying 
certain  legacies,  to  pay  over  the  free  annual  revenue  to  his  widow,  and, 
after  her  death,  to  divide  the  residue  into  two  equal  shares,  such  shares 
to  belong  to  the  children  of  his  two  brothers,  William  and  Nathaniel, 
respectively.  There  was  also  a  general  appointment  of  the  children  of 
these  brothers  to  be  the  testator's  residuary  legatees.  By  the  codicil, 
the  trustees  were  directed,  after  Mrs  Alves'  decease,  to  divide  the  residue 
into  three  equal  shares, — two  of  them  to  be  applied  as  already  stated,  and 
the  third  to  be  paid  to  any  person  whom  Mrs  Alves  might  appoint  by  a 
testamentary  or  other  writing  under  her  hand.  Mrs  Alves  having  sur- 
vived her  husband  without  exercising  the  power  of  appointment  con- 
ferred upon  her,  the  question  then  arose  whether  the  one-third  share 
left,  subject  to  her  appointment,  devolved  upon  the  testator's  next  of 
kin,  upon  the  widow's  next  of  kin,  or  upon  the  children  of  the  testator's 
brothers  as  residuary  legatees.  When  the  case  was  first  debated, 
the  widow's  next  of  kin  were  not  represented ;  but  subsequently  a 
claim  was  lodged  for  them,  and  counsel  heard  in  support  of  it.  The 
Court  held  —  (1)  That  the  general  apppintment  of  the  children  of 
the  two  brothers  as  residuary  legatees  was  not  to  be  read  as  a  repeti- 
tion of  the  provisions  of  equal  shares  of  residue  to  the  two  families, 
and,  therefore,  that  the  failure  of  one  of  the  bequests  did  not  render 
any  part  of  the  residue  intestate  succession,  and  that  the  claim  of 
the  testator's  next  of  kin  was  thus  excluded ;  (2)  that  the  power  of 
the  widow  to  name  the  parties  who  should  succeed  to  a  third  of  the 
fee  was  in  no  respect  a  j}ts  dvfponendiy  but  a  mere  power  to  name  the 
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persons  who  should  succeed  as  beneficiaries  under  her  husband's  settle- 
ment, and  thai  this  power  could  not,  when  added  to  her  liferent,  make 
ber  proprietor  of  the  third,  and  that  the  widow's  next  of  kin  were  thus 
exdnded ;  and,  therefore,  (3)  that  the  residuary  legatees  were  entitled  to 
the  third. 

Mrs  Milleb  ob  Mabtin  v.  Bannattnb  Aia>  Othebs. — March  8. 
Settletnent — Fee  and  LiferenL 

Bj  ante-nuptial  contract  between  Major  Alexander  Martin,  residing  at 
Ardrossan,  and  the  pursuer,  with  consent  of  her  father,  Major  Martin 
assigned  to  trustees  a  sum  of  L.5000  secured  bj  policy  of  insurance,  to 
hold  for  his  behoof  in  liferent,  and,  after  his  death,  for  behoof  of  his 
widow  **  in  liferent  for  her  liferent  use  of  the  interest  or  annual  proceeds 
thereof  only  for  the  maintenance  and  support  of  herself,  and  also  of  the 
child  or  children  of  the  said  marriage,  if  any  be,"  "  and  failing  a  child 
or  children  of  the  said  marriage,  then  the  fee  of  the  said  sum  of  L.5000 
shall  fall  and  belong  to  and  devolve  on  the  said  Alexander  Martin  and  his 
heirs  and  assigns  whomsoever."  By  said  contract,  the  pursuer  and  her 
father  transferred  to  the  trustees  thirty  bank  shares,  to  hold  for  behoof  of 
the  spouses  in  conjunct  liferent,  "  and  for  the  survivor  of  them  also  in  life- 
rent, as  an  alimentary  provision  for  the  support  of  himself  or  herself, 
and  the  child  or  children  of  said  marriage,  if  any  be,"  "  and  failing  a 
child  or  children  of  the  said  marriage,  then  for  behoof  of  the  said  Frances 
Hilton  Miller,  and  her  heirs  and  assigns  in  fee."  By  his  settlement, 
Major  Martin  bequeathed  to  his  wife,  if  she  should  survive  him,  all  the 
heritable  and  moveable  estate  that  should  belong  to  him  at  his  death, 
and  appointed  her  his  sole  executrix.  Major  Martin  died  in  1857,  and 
there  were  no  children  of  the  marriage.  Mrs  Martin  biings  this  action 
against  the  marriage  contract  trustees,  to  have  it  found  and  declared  that 
she  is  entitled  to  absolute  and  unconditional  payment  of  the  whole  funds 
and  estate  in  the  trustees'  hands,  and  that  they  are  bound  to  pay  them 
o?er  to  her.  The  Lord  Ordinary  (Neaveb)  held,  that  the  pursuer,  as 
being  beneficially  both  liferenter  and  fiar  of  the  said  sum,  and  as  having 
the  full  and  sole  right  thereto,  was  entitled  to  have  the  same  immediately 
paid  and  made  over  to  her  by  the  defenders.  With  regard  to  the  shares 
conveyed  to  the  trustees  by  the  pursuer  and  her  late  father,  the  Lord 
Ordinary  found  that  they  were  vested  in  the  trustees  as  an  alimentary 
liferent  provision  for  the  pursuer^s  behoof,  and  must,  under  the  said 
marriage  contract,  be  so  held  by  them  during  her  lifetime,  without  pre- 
judice to  her  rights  of  fee  therein.  Both  parties  having  reclaimed,  the 
Court  adhered  to  the  Lord  Ordinary's  first  finding,  but  recalled  the 
second  finding,  and  held  that  she  had  an  absolute  and  unconditional  right 
to  the  whole  funds.  They  held  that  the  objects  of  marriage  contracts  must 
limit  their  operation  and  regulate  their  construction.  The  contract  was 
entered  into  intuitu  matrimonii^  and  there  was  nothing  in  the  deed  to  show 
that  a  settlement  of  the  funds  independent  of  the  purposes  of  the  mar- 
riage was  intended. 

B,N. — M'Dkbmaid  in  m.p.  Maitland's  Tbustees. — March  15. 
Trust'settlement — Residue, 

This  case  raises  a  question  as  to  the  construction  of  the  trust-settle- 
oient  of  the  deceased  William  Maitland,  spirit-merchant,  Glasgow.     By 
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tbe  third  purpose  of  the  trust,  die  testator  directed  and  appointed  ^'my 
said  trustees  to  hold  the  residue  and  remainder  of  my  said  estate  for  be- 
hoof of  my  children,  Archibald,  John,  and  William,  and  other  lawfal 
child  or  children  to  be  born  to  me,  and  to  invest  the  same  in  the  way 
they  shall  think  most  advisable ;  and  I  direct  my  said  trustees  to  pay 
such  sums  of  money  as  they  shall  consider  necessary  for  the  maintenance, 
clothing,  education,  and  upbringing  of  said  children,  and  of  any  other 
lawful  child  or  children  hereafter  to  be  bom  to  me,  until  the  period  of 
division  of  my  means  and  estate  shall  arrive  as  after-mentioned*  In  the 
fourth  place,  upon  the  youngest  of  my  children  attaining  the  age  of 
tv^enty-one  years,  I  direct  my  said  trustees,  after  providing  for  the  pay- 
ment of  the  said  annuity  in  favour  of  my  said  wife,  in  the  event  of  her 
remaining  unmarried,  to  divide  the  residue  and  remainder  of  my  aaid 
estate  among,  or  to  dispone  and  convey  the  same  to,  my  children,  and 
to  any  other  lawful  child  or  children  hereafter  to  be  bom  to  me,  share 
and  share  alike ;  and  in  the  event  of  the  death  of  any  of  my  children 
before  the  youngest  shall  have  attained  the  said  age  of  twenty-one  years, 
the  share  which  would  have  belonged  to  such  child  or  children  shall  go 
and  belong  to  his  or  their  lawful  children  ;  failing  which,  shall  be 
^vided  equally,  share  and  share  alike,  among  the  surviving  brothers  or 
such  deceaser  or  deceasers."  Of  these  children,  the  testator  was  sur- 
vived by  Archibald  and  John,  William  having  predeceased  him.  Archi- 
bald died  without  issue  and  intestate  at  the  age  of  sixteen.  John,  the 
surviving  child,  also  died  without  issue  at  the  age  of  seventeen  or  thereby, 
having  left  a  will  in  favour  of  his  mother,  now  Mrs  M^Dermaid.  The 
competition  now  arises  between  Mrs  M'Dermaid  claiming  the  residue  of 
the  trust-estate,  so  far  as  this  will  conveyed  it,  and  the  next  of  kin  of  the 
testator ;  and  the  question  in  substance  is,  whether  the  right  to  tfie  residue 
had  vested  in  John,  and  was  so  within  his  power  of  disposal  ?  The 
Lord  Ordinary  (Kinloch)  found  that  the  deceased  John  Maitland,  not 
having  attained  majority  prior  to  his  death,  had  no  right  vested  in  him 
capable  of  being  conveyed  or  assigned  by  him  to  the  residue  of  the  trust- 
estate  of  his  father.  The  Court  altered,  and  found  that  the  residue  vested 
in  John,  and  was,  so  far  as  moveable,  effectually  conveyed  by  his  testa- 
ment They  held  that,  from  the  deed  generally,  it  appeared  that  the 
testator  had  chiefly  in  his  mind,  and  had  provided  for  as  an  event  likely 
to  occur,  that  he  should  leave  several  children,  and  all  or  some  of  them 
in  minority.  The  fourth  clause,  in  particular,  provided  for  a  division 
among  several  children  when  the  youngest  should  attain  majority.  That 
clause  did  not  contemplate,  and  had  no  application,  to  the  present  case, 
where  a  sole  surviving  child  was  left  in  minority.  Tlie  deed,  therefore, 
was  to  be  construed  as  if  this  clause  were  struck  out  or  expunged  ;  and 
the  third  provision  standing  alone,  and  not  suffering  by  the  operation  of 
other  clauses  in  the  deed,  was  sufficient  to  confer  a  beneficial  fee.  The 
settlement  thus  containing  in  its  third  clause  a  sufficient  gift  of  the  fee 
independent  of  its  fourth  clause,  that  fee  vested  in  John  Maitland,  and 
was  effectually  conveyed  by  his  testament 

Susp.y  Brown  v.  E.  G,  Maxwell,  Collector  of  Police  Assessments, 
Glasoow. — March  12. 
Lands  Valuation  Act  Assessment — Occvpier. 
This  was  a  suspension  of  a  charge  for  police  and  other  assessments  un 
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the  grottod,  iiUer  alioj  that  the  rental  upon  which  the  assessment  was 
levied  was  excessive,  and  that  the  complainer  was  not  tenant  or  occupier 
of  the  premises  assessed.  In  the  Valuation  Roll,  the  complainer  is 
entered  as  occupier  and  tenant  of  the  premises,  and  the  rental  was 
stated  at  the  sums  assessed  upon.  The  complainer  had  been  entered  in 
the  Valuation  Roll  as  proprietor  of  two  flats  in  73,  Hutchison  Street, 
Glasgow,  of  which  the  annual  value  was  stated  at  L.100  and  L.180 
respectively,  and  his  name  was  also  inserted  as  tenant  and  occupier  of 
both.  He  averred  that  he  had  let  one  of  these  flats  to  Mrs  Morton  at 
L30,  and  the  other  to  Miss  Julia  Ross.  The  respondent  denied  these 
statements ;  and  maintained  that  the  assessments  having  been  imposed 
in  conformity  with  the  Valuation  Roll,  were  not  subject  to  any  legal 
objection  or  review.  The  sum  charged  had  been  consigned,  and  the 
complainer  having  at  the  bar  consented  to  its  being  upli^d  by  the  re- 
spondent, and  offered  to  find  caution  for  expenses,  the  Court  passed  the 
note.  The  Liord  Justice-Clerk  observed,  that  the  only  duty  of  the  valua- 
tor in  making  up  the  Valuation  Roll  was  to  ascertain  the  value  of  the 
sabjects ;  the  names  of  tenants  required  to  be  put  in  merely  as  descriptive 
of  the  property.  It  never  was  intended  to  make  the  Valuation  Roll  con- 
dasive  as  to  who  were  tenants.  The  only  thing  for  which  the  Valuation 
Roll  is  conclusive  is  the  value,  and  as  to  that,  only  for  one  year. 

Pet.^  SCHULTZE  FOR  ReCALL  OF  AURESTMENT. — MoTCh  12. 

Diligence — S^Ue — Foreign  Law, 

This  was  an  application  to  the  Court  by  the  master  and  part  owner  of 
a  Prussian  vessel  called  the  '*  Ueckermunde,"  lying  dismantled  in  the 
port  of  Leith,  for  recall  of  arrestments  used  against  her  bj  Robertson 
and  Niven,  merchants,  Greenock,  as  alleged  creditors  of  a  Mr  Witten- 
berg, who  was  said  to  be  one  of  her  owners.  The  ground  of  recall  was, 
that  prior  to  the  date  of  the  arrestments,  Mr  Wittenberg  had  sold  his 
shares  in  the  vessel,  and  a  bill  of  sale  was  produced  and  founded  on.  The 
arresting  creditors  maintained  that,  until  this  bill  of  sale  was  recorded  on 
the  bulbrief  or  ship's  certificate,  they  had  right  by  Prussian  law  to  arrest 
for  the  seller's  debts.  The  petitioner  produced  long  opinions  by  Prussian 
counsel,  to  the  effect  that  no  such  registration  was  required  in  order  to 
pass  the  property ;  but  the  Court  refused  to  recognise  these  opinions, 
and  appointed  parties  to  adjust  a  case  for  opinion,  or  otherwise  to  lead 
proof  in  Prussia  as  to  the  law  of  that  country. 
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Evans  t;.  M'Loughun. — Feb.  19. 

On  the  22d  March  1858,  Robert  Evans  and  Alfred  Eyres,  two  oflicers 
of  Excise,  discovered  a  private  still  at  work,  running  spirits,  at  Bellstane, 
in  the  county  of  Lanark;  and  they  arrested  a  person  named  John 
M^Loughlin,  the  respondent,  and  three  others  (who  were  found  on  the 
spot),  on  the  ground  that  they  were  concerned  in  the  manufacture  of 
spirits,  and  therefore  liable,  under  the  7th  and  8th  Geo.  IV.,  cap.  53,  sec. 
S3,  to  immediate  arrest  and  conviction.     M^Loughlin  and  the  others 
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were  takeu,  by  the  Excise  officers  and  some  constables  wbo  were  assist- 
ing them,  to  the  town  of  Airdrie,  and  for  safety  they  were  lodged  in  the 
county  police  office  there.  The  Excise  officers  at  once  applied  to  a  Mr 
Kidd,  a  Justice  of  the  Peace,  to  hear  the  charges  against  them  ;  but  he 
declined,  and  referred  the  officers  to  the  clerk  to  the  Justices  at  Airdrie.  An 
application  was  made  to  the  clerk  to  procure  the  attendance  of  a  Justice, 
but  he  said  it  was  too  late ;  and  the  prisoners  were  kept  in  the  police 
station  during  the  night.  The  next  day  there  was  a  meeting  of  the 
Justices  at  Airdrie,  and  the  Excise  officers  endeavoured  to  get  the 
prisoners  examined  before  them,  but  they  were  unsuccessful ;  and  it 
was  not  until  the  second  day,  when  the  officers  had  brought  the  super- 
visor from  Hamilton,  that  they  found  a  Justice  who  would  hear  the  case. 
They  were  then  taken  before  a  Mr  Torrance,  a  Justice  of  the  Peace  in 
Airdrie,  who,  after  hearing  the  evidence  of  Mr  Robert  Evans,  one  of  the 
Excise  officers,  convicted  the  prisoners  in  the  penalty  of  L.dO  each,  and, 
in  default  of  payment,  they  were  severally  committed  to  prison  for  three 
calendar  months,  with  hard  labour,  under  the  statute  before  mentioned. 
A  printed  form  of  commitment  was  Med  up  for  each  prisoner  bj  Mr 
Eyres,  one  of  the  Excise  officers  who  arrested  them,  and  the  warrants 
were  directed  to  Mr  Evans,  the  other  officer,  under  which  the  prisoners 
were  taken  to  jail.  John  M'Loughlin,  shortly  after  his  committal  to 
prison,  applied  to  the  Court  of  Session,  by  note  of  suspension  and  libera- 
tion, alleging  that  his  conviction  was  illegal ;  and  on  the  2$d  April 
1858,  the  Lord  Ordinary  on  the  Bills  (Benholme),  having  heard  the 
parties'  procurators,  passed  the  note,  and  ordered  the  prisoner  M'Lough- 
lin  to  be  liberated.  The  case  afterwards  went  before  Lord  Ardmillan ; 
and  on  the  18th  December  1858,  his  Lordship  delivered  his  judgment, 
finding  that  the  note  of  suspension  and  liberation  were  competent,  and 
that  the  proceedings  complained  of  by  M'LoQghlin  were  illegal,  and  con- 
firmed the  order  of  liberation.  An  appeal  from  this  judgment  of  Lord 
Ardmillan  was  then  made  on  behalf  of  the  Crown  to  the  Second  Division 
of  the  Court;  and  on  the  18th  February  1859,  the  Court  pronounced 
judgment.  They  recalled  the  interlocutor  of  Lord  Ardmillan,  but  on 
new  grounds  declared  the  proceedings  against  M^Loughlin  to  have  been 
illegal,  and  held  that  the  Justices  were  ousted  from  their  jurisdiction  by 
the  fact  of  one  day's  detention  in  the  police  cell. 

The  Lord  Chancellor  (without  calling  upon  the  counsel  for  the  appellants 
to  reply),  in  delivering  judgment,  said  he  was  of  opinion  that  the  decree 
appealed  from  ought  to  be  reversed.  On  looking  at  the  79th  section  of 
the  7th  and  8th  Geo.  lY.,  cap.  53,  it  appeared  to  him  to  take  away  all 
jurisdiction  from  the  Court  of  Session  in  the  present  instance.  That 
section  provided  that  no  bill  of  suspension  should  be  granted  by  the 
Court  of  Session  to  interfere  with  any  proceeding  in  revenue  matters. 
Therefore,  if  the  Justice  of  the  Peace  was  acting  within  his  jurisdiction, 
the  note  of  suspension  granted  by  the  Court  of  Session  was  incompetent, 
and  the  matter  was  out  of  the  jurisdiction  of  that  Court.  If,  however, 
the  Magistrate  had  had  no  jurisdiction,  or  had  exceeded  his  jurisdiction, 
then  the  Court  of  Session  would  have  had  jurisdiction,  and  the  note 
of  suspension  would  have  been  competent.  He  thought  the  learned 
counsel  for  the  respondent  had  utterly  failed  in  showing  that  the  Magis- 
trate had  exceeded  his  jurisdiction.     Tlie  statute  directed  the  Excise 
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officer  apprehending  a  person  taken  inflagrcmie  delicto  to  detain  and  con- 
yej  the  offender  before  a  Magistrate,  and  it  expressly  mentioned  *'  per- 
1008  assisting  or  aiding  **  him,  who  were  also  authorized  to  detain  and 
convey  him.  Now,  the  respondent  was  at  liberty  to  request  any  person 
to  assist  him  in  detidning  the  offender ;  and,  therefore,  he  was  perfectly 
justified  in  placing  him  in  a  cell  under  the  care  of  the  police,  while  he 
endeavoured  to  find  a  Justice  of  the  t^eace.  But  the  Magistrate  had  no 
right  to  inquire  how  long  the  offender  was  detained,  but  merely  to 
ascertain  whether  the  man  was  guilty  or  not  of  the  offence.  Under  these 
circamstancea,  he  was  clearly  of  opinion  that  the  Magistrate  had  juris- 
diction, and  that,  therefore,  the  Court  of  Session  had  not  He  did  not 
QODsider  that  there  was  anything  in  the  other  points  taken  by  the  re- 
spondent's counsel.  The  interlocutors  of  tffe  Court  below  must  be  reversed, 
and  the  cause  remitted  to  the  Court  of  Session  for  them  to  refuse  the 
tiote  of  suspension.  In  conclusion,  his  Lordship  said — ^I  am  truly  ashamed 
of  some  of  the  other  objections  that  were  gravely  urged  in  this  case,  and 
which  received  some  countenance  in  the  Court  below ;  and  though  it  is 
nanecessaiy  to  decide  them,  still  I  think,  even  if  it  had  been  necessary, 
they  were  altogether  invalid.  That  objection  especially  as  to  the  Excise 
officer  assisting  to  fill  up  the  blank  in  the  conviction,  was  a  most  firivolous 
objection. 
Wd  Chelmsford  and  Lord  Cranworth  concurred. 


f  tigliBti  €un. 


Bill  o?  ExchaKge — C<mdiHonal  Acceptance, — If  a  bill  is  accepted  condition - 
^J  on  a  bin  of  lading  being  given  up,  and  the  bill  of  exchange  is  not  presented 
for  payment,  and  the  bill  of  lading  is  not  given  up  on  the  day  on  which  the 
ISl  of  exchange  falls  due,  the  acceptor  is  not  released  from  his  liability.  ErlCy 
€.  J. :  The  acceptance  was  conditional,  and  the  defendants  could  not  be  liable 
onlen  the  bill  of  lading  in  question  was  produced ;  but  if  it  had  been  in- 
tended that  the  acceptor  should  not  be  liaUe  unless  the  bills  were  presented 
on  the  very  day  on  which  the  bill  of  exchange  arrived  at  maturity,  it  would 
bave  been  easy  to  have  made  a  stipulation  to  uiat  effect.  By  a  general  accept- 
ance, the  acceptor  means  that  he  would  be  ready  to  pay  the  day  the  bill  falls 
doe,  or  any  day  after.  A  qualified  acceptance  means  that  he  wiQ  be  ready 
to  pay  as  soon  as  the  condition  of  it  is  fulfilled. — (Smith  v.  Vertue,  9  W.  K. 
146!) 

Pbobatk — Practice. — ^Where  the  executors  of  a  later  will,  having  called  in 
the  probate  of  a  will  of  prior  date,  propound  in  a  dechiration  the  later  will,  it 
a  not  competent  to  them  to  allege  in  their  declaration  that  the  probate  of  the 
eurlier  will  was  surreptitiously  obtained,  or  that  the  earlier  will  ought  to  be 
pronounced  null  and  invalid.  Sir  C.  Cresswell :  The  Probate  Act  contains  no 
provision  for  trying  an  itene  of  tlus  nature.  The  question  raised  in  the  latter 
|art  of  the  declaration  would,  if  the  later  will  were  pronoimced  for,  be  the  sub- 
ject for  a  motion.  It  is  not  a  proper  subject  for  an  issue.  If  the  defendant 
were  to  plead  to  it,  and  issue  were  joined  upon  it,  it  would  not  be  ^per  issue 
to  submit  to  a  jury.  The  declaration  must  be  amended  by  strikmg  out  the 
Utter  part  of  ii.^Ro9botham  v.  Bosbothatn,  9  W.  R.  148.) 

vol.  v.— KO.  LXl.  APRIL  1861.  «  K 
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Will — Construction. — ^The  only  dispoBitioD  of  property  in  the  will  of  J.  A. 
was  as  follows :  *^  All  the  property  that  I  have  now  or  may  have  at  the  tune  of 
my  decease,  in  my  apartments  at  13,  Plaistow  Grove,  or  elsewhere,  I  give  to 
my  three  nieces,"  etc.  Held,  that  the  words  **  or  elsewhere"  must  be  so  oon- 
Btrued  as  topass  the  residuary  estate  of  J.  A. — {In  the  goods  of  Isabella  Scar^ 
borough,  9  W.  R.  149.) 

ToKT— Damages, — ^A  prohibition  by  a  Groyemment  officer  to  pilots  nnder  his 
orders  against  employing  a  particular  vessel  is  not  actionable  if  done  without 
malice.  It  is  essential  to  an  action  in  tort  that  the  act  complained  of  shoold, 
under  the  circumstances,  affect  the  party  complaining  in  some  legal  right.  It 
is  not  sufficient  that  it  merely  does  narm  to  his  interests.  The  f  omi(&tion  of 
every  action  of  tort,  apart  from  the  question  of  malice,  is  an  act  wrongful,  and 
which  may  be  qualified  legally  as  an  in  juir.  This  position  was  not  contravened 
in  the  very  able  and  learned  judgment  of  the  Court  below ;  indeed,  it  was  as- 
sumed as  the  principle  of  decision,  and  the  wrongful  act  relied  on  is  stated  to 
be,  **  the  invasion  of  the  right  of  the  plaintiffs  to  employ  tHeir  vessels  in  towage ; 
in  other  words,  the  right  of  exercising  their  lawful  trade  or  calling,  without 
undue  hindrance  from  others."  Dr  Lushington,  in  delivering  the  judgment  of 
the  Privy  Council,  observed  on  the  one  huid,  the  Government  has  frequent 
occasion  to  have  vessels  towed  up  the  river,  and  it  desires  to  have  this  done  by 
the  owners  of  towing  vessels  on  certain  terms  which  it  believes  to  be  just ;  and 
it  keeps  in  its  service  a  body  of  pilots,  who  have  the  charge  of  vessds  coming 
up  the  river ;  and  it  is  assumed  that,  practically,  the  discretion,  for  the  time 
being,  of  employing  the  particular  towing-vessel  that  is  to  bring  up  a  ship,  is 
vest^  in  the  pilot  who  has  her  in  charge.  The  plaintiffs  decline  to  deal  with 
the  Government  on  the  terms  which  it  desires  to  deal  on,  and  in  a  particular 
case  insist  on  what  appears  to  the  Government  not  only  to  be  an  unreasonable 
demand  in  itself,  but  likely,  as  a  precedent,  to  be  injurious  to  the  public  interests, 
if  yielded  to  in  this  particular  instance.  If  the  plaintiffs  have  the  right,  as  un- 
doubtedly they  have,  of  prescribing  what  terms  they  please  for  the  services  they 
are  to  render,  it  cannot  oe  doubted  that  the  Government  has  an  equal  light  to 
accept  or  refuse  to  deal  with  the  plaintiffs  on  those  terms  :  to  say,  we  wiB  em- 
ploy you  only  if  you  will  accept  such  or  such  a  remuneration. — {Rogers  t. 
Uajendro  Dutt,  9  W.  R.  149.) 

Loan — Security, — ^Where  the  relation  of  debtor  and  creditor  subsista  (the 
debtor  and  creditor  in  this  case  being  grantor  and  grantee  of  a  h'fe  annuity  J, 
and  the  true  construction  of  the  instruments,  and  the  evidence  of  the  teal 
nature  of  the  transaction  shows  that  a  policy  of  assurance  was  effected  by  the 
creditor  as  an  indemnity,  if  the  debtor  substantiaUy  bears  the  expense  of  that 
security,  he  is  entitled,  on  a  principle  of  natural  equity,  to  have  it  delivered  up 
to  him  when  he  pays  the  debt  wmch  it  was  directly  or  indirectly  effected  to 
secure.  Stuart,  Y.-C. :  This  is  just  an  application  of  the  maxim,  *'  Qui  sentit 
onus  sen  tire  debet  et  commodum.'*  The  same  principle  is  recognised  by  the 
civil  law,  as  appears  by  the  following  passage  m  the  Digest  (50,  17,  10)  : — 
^*  Secundum  naturam  est,  commoda  cujusque  rei  eum  sequi  quem  sequuntor 
incommoda.**  It  is  incontrovertibly  established  in  this  case,  that  on  the  face  of 
the  instruments  it  was  contemplated  that  the  grantee  of  this  annuity  should 
have  the  means  of  effecting  this  policy  of  assurance,  and  stipulated  for  payment 
by  the  grantor  of  a  sufficient  sum  to  effect  it ;  that  he  bound  the  grantor  by 
covenant  to  pay  money  which  might  become  necessary  to  keep  the  policy  in 
force ;  that  the  purpose  of  effecting  the  policy  was  to  indemnify  and  secure  to 
the  grantee  the  money  which  he  advanced  to  the  grantor ;  that  the  repayment 
on  ^emption  of  the  money  so  advanced  by  the  grantee  is  a  payment  and 
satisfaction  of  every  debt  ana  obligation  by  the  grantor  to  the  grantee  for  the 
security  of  which  the  policy  of  assurance  was  effected.  It  follows  thatj  when 
the  grantor  makes  this  full  repayment,  he  is  entitied  to  have  that  security  de- 
liverod  up  which  has  been  effected  substantially  at  his  expense,  because  he  was 
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vmde  to  pay  a  sum  calculated  as  an  equivalent  to  the  expense  of  obtaining  the 
Kcority. — (Courtenay  v.  Wright^  9  W.  R.  153.) 

Vendor  and  Pubchaseb — Bescindina  Contract — Misrepresentation — Copyhold 
EnfranckisemenU — Upon  a  contract  iot  the  purchase  of  property  advertised 
as  fre^old,  the  purcluiser,  in  answer  to  an  inquiry  as  to  title  deeds,  was  told  by 
the  vendors^  solicitor  that  there  was  one  old  deed  showing  that  the  property  was 
pun^uuied  for  a  workhouse,  that  it  was  not  otherwise  material,  and  would  be 
given  up  on  completion  of  the  purchase.  Upon  examining  the  deed  after  com- 
pletion, the  property  was  found  to  be  copyhold,  and  subject  to  certain  payments 
to  the  lord  in  heu  of  fines,  etc.,  so  long  as  the  property  should  be  retuned  as  a 
warkhouae.  Held  by  Wood,  V.-C,  independently  of  misdescription,  that  the 
purchaser  was  entitled  to  have  the  contract  rescinded,  even  after  completion, 
on  the  ground  of  the  misrepresentation  aa  to  the  contents  of  the  old  deed  made 
to  him,  and  by  which  he  had  been  prevented  from  discovering  the  doubt  upon 
the  title,  which  waa  in  the  knowledge  of  the  vendors. — {Turners.  The  Guardians 
of  the  West  Bramwich  Union,  9  W.  R.  156.) 

Canal.  Company — Bight  of  Support, — By  a  Canal  Act  it  was  provided  that 
no  owner  of  any  mine  should  work  the  same  under  any  works  of  the  canal 
company,  except  as  thereinafter  mentioned,  without  the  consent  of  the  company. 
It  was  further  provided,  that  when  the  owner  of  any  mine  lying  under  the  canal 
works  should  be  desirous  of  working  the  same,  such  owner  should  give  notice  in 
writing  of  such  his  intention  to  the  derk  of  the  company  before  beginning  to 
work  any  mine  so  lying  under  the  canal  works ;  that  upon  the  receipt  of  such 
notice  the  company  mieht  inspect  such  mines  in  order  to  determine  what  coal 
Dugfat  be  obtained  therc£rom ;  that  upon  failure  or  neglect  by  the  company  after 
the  receipt  of  such  notice  so  to  inspect,  the  owner  might  work  and  get  the  part 
of  Boch  mine  lying  under  the  canal  works ;  and  that  if,  upon  such  inspection, 
the  company  should  refuse  to  permit  the  owner  to  work  such  part  of  the  mine, 
the  company  should,  within  tluree  calendar  months  after  such  refusal,  purchase 
the  same.  Held  by  the  Ex.  C,  that  where  notice  had  been  given  by  the  owner 
of  mines,  the  surface  soil  of  which  had  been  sold  by  him  to  the  company,  of  his 
intention  to  work  the  mines  under  the  works  of  the  company,  and  the  latter 
had  neglected  to  act  on  such  notice,  and  to  purchase  his  rights,  that  the  mine- 
owner  was  entitled  to  work  the  mine  under  the  works  in  a  reasonable  and  proper 
manner,  and  the  works  having  been  damaged  by  reason  of  such  working,  no 
action  was  maintainable  by  the  company  against  him  for  such  damage — {The 
Stourbridge  Navigation  Company  v.  Earl  Dudley,  9  W.  R.  158.) 

Contract — Consideration. — In  an  action  against  executors  the  plaintiff  de- 
clared Uiat  the  testator  (in  consideration  that  the  plaintiff  would  marry  E.  N.) 
promised  tiie  plaintiff  in  the  terms  contained  in  a  letter,  which  were  as  follows : 
— "  My  dear  L. — I  aip  glad  to  hear  of  your  intended  marriage  with  E.  N.,  and 
aa  I  promised  to  assist  you  at  starting,  I  am  happy  to  tell  you  that  I  will  pay 
to  you  L.150  yearly  during  my  life,  and  until  your  annual  income  derived  from 
your  profefision  of  a  Chancery  barrister  shall  amount  to  600  guineas,  of  which 
your  own  admission  will  be  the  only  evidence  that  I  shall  receive  or  require. 
Your  ever  affectionate  unde,  C.  S.^^  Held  by  the  C.  P.,  Byles,  J.,  diss,,  that 
there  was  a  consideration  app^uing  to  support  the  action,  that  the  consideration 
waa  a  marriage,  and  the  promise  merefore,  within  the  Statute  of  Frauds^— that 
the  consideration  sufficiently  appeared  in  the  letter,  and  in  the  surrounding 
ciicnmstances  to  be  gathered  therefrom,  together  with  the  averment  on  the 
record.  Held,  also,  that  the  plaintiff ^s  continuing  at  the  bar  was  not  made  a 
condition  precedent  to  the  right  to  the  annuity.— (<S^du76//  v.  Shadwell  and 
Another,  9  W.  R.  168.) 

Shipping — Demurrage, — By  memorandum  of  agreement  not  under  seal  between 
the  plaintiff,  part-owner  and  captain,  and  the  defendants,  charterers  of  a  ship. 
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and  Bigned  by  the  partieB,  it  was  provided  inter  olio  that  the  said  ship  ahonld  load 
at  the  London  Docks,  and  there  receive  and  take  on  board  all  such  lawful  goods 
as  might  be  required  by  the  charterers ;  and  should  forthwith  proceed  to  G. ; 
that  the  captain  should  attend  daily  at  the  broken'  office  to  sign  bills  of  lading ; 
that  the  whole  of  the  ship  should  be  at  charto'ers'  disposal  for  conve5ranoe  otf 
goods,  etc.  Pursuant  to  tne  terms  of  the  charter-party  the  loading  bemi ;  but 
phdntiff,  the  captain  of  the  ship,  did  not  attend  diuly  at  the  brokers'  office.  He 
likewise  refused  to  receive  acids  and  lucifer  matches  on  boaid,  on  the  honaljdt 
ground  that  they  were  dangerous;  but  they  were  afterwards  loaded.  The 
master  subsequently  refused,  also  Inma  fide^  to  receive  certain  adds  and  gnn- 
powder  on  board,  because  the  ship  could  not  safelv  stow  them.  Subsequently, 
on  reference  to  Lloyds'  surveyor,  who  certified  that  the  ship  could  safely  stow 
them,  they  were  received  on  board.  By  reason  of  these  reniaals  the  sailing  dL 
the  ship  was  deferred.  In  an  action  by  plaintiffs  for  frdght,  to  which  def^id-> 
ants  pleaded  set-off  for  demurrage,  held  by  the  Ex.  C,  afflrming  the  judgment 
of  the  Court  of  Common  Pleas :  1.  Tfaiat  the  stipulations  that  the  captain 
should  attend  daOy  at  the  brokers'  office,  and  ^ould  receive  the  lawful  goods 
on  board  when  tendered,  were  neither  of  them  conditions  precedent  to  the  claim 
to  frei£;ht.  2.  That  the  defendamts  were  not  entitled  to  set-off  as  for  demur- 
rage the  time  during  which  the  ^p  was  delayed  by  reason  of  the  honafdt 
refusal  of  the  captain  to  take  the  acids  and  other  goods  on  board. — {Seeger  v. 
Duthie,  9  W.  R.  166.) 

Railway  Compakt — Adjacent  Suppart-^TJjpcai  a  conveyance  of  land  far  the 
express  purpose  of  building — ^the  right  of  worlong  minerals  being  reserved  to  the 
vendor— Actrf,  on  appeal  mm  a.  decision  of  Wo(»,  V.-C,  that  thelpurchaoer  is 
entitled  to  support  for  his  buildings,  not  only  from  underlying,  but  adjacent 
soil,  even  thou^  the  transaction  was  under  the  oompulsorY  powers  of  a  Railway 
Act.-^Norih^Eattem  Baihoay  Company  v.  ElUott^  9  W.  K.  172.) 

Survivorship — Rtsulting  TmsL^K*  buys  a  number  of  shares  in  a  joint  stock 
bank,  and  causes  them  to  be  transferred  into  the  names  of  herself  and  B.,  a  lady 
(not  a  relation)  residing  with  her.  A.  afterwards  dies,  leaving  B.  surviving. 
Held^  that  in  the  absence  of  provisions  in  the  deed  of  settlement  of  the  bank  to 
the  contrary,  the  legal  ri^ht  to  the  shares  passed  to  the  survivor.  Held  also, 
that,  as  a  voluntary  gift  m  favour  of  B.,  it  was  complete,  and  nothing  more  re- 
mained to  be  done  to  perfect  the  title  of  B.  to  the  shares  and  the  dividend  accming 
thereon  since  A.'s  death.  The  M.  R. :  There  is  always  this  to  be  observed,  that 
if  a  person  buys  shares  or  stock  in  the  names  of  two  other  persons  without  any 
consideration,  it  is  naturally  to  be  presumed  ^t  they  were  entitled  as  trustees 
for  the  person  who  buys  it,  and  that  he  intends  to  have  some  declaration  of 
trust  executed.  It  certainly  is  a  verv  common  thine,  unless  the  person  paying 
is  standing  in  loco  parentis^  or  the  refatiouship  of  faUier  and  child  subsLsted  be- 
tween the  parties,  when  tlukt  could  create  no  resulting  trust,  but  would  be  con* 
sidered  as  an  advance  to  the  child.  Yet  even  where  that  situation  or  relation- 
ship does  not  exist,  there  is  always  a  suspicion  that  the  person  intended  to  be 
benefited  is  the  person  who  might  be  the  survivor.  It  is  a  common  mode,  in 
fact,  of  evading  the  legacy  duty.— -(Garricifc  v.  Tayler^  9  W.  R.  181.) 

WiLL—iic0ttsrenda. — Testator  bequeathed  all  his  leasehoM  premises  in  L. 
Street,  and  all  his  share  and  interest  in  the  stock-in-trade,  etc.,  of  the  partner- 
ship (carried  on  with  his  son)  unto  his  son.  After  the  date  of  the  will  testator 
took  a  lease  in  his  own  name  of  premises  in  R.  Street,  the  rent  and  taxes  being 
paid  out  of  the  partnership  aasets,  and  the  business  being  carried  on  there  as  well 
as  in  L.  Street.  He  subsequently  made  a  codicil,  which  in  no  way  referred  to 
the  above  bequest  or  to  the  R.  Street  premises.  Held  by  Wood,  V.-C,  that  the 
R.  Street  premises,  and  the  stock-in-txade  of  the  business  carried  on  there,  were 
comprised  m  the  bequest  to  the  testator's  son.— (Re  Robson's  Trusty  9  W.  R.  191.) 


THR 


JOUENAL    OF   JURISPRUDENCE. 


TBOE  FRENCH  BAR  AND  THE  PUBLIC  PROSECUTOR. 

Le  MmiSTEBE  Public  et  Le  Babbeau^  leura  Droits  et  leurs 
RapportSf  avec  une  Introduction  de  M.  Bebbyer.    Paris,  1860. 

The  tendency  of  all  irresponsible  power  is  to  overstep  its  limits, 
and  to  encroach  upon  what  is  beyond  its  legitimate  province ;  and 
the  extent  of  its  encroachments  will  be  in  proportion  to  the  abilities, 
resolation,  and  want  of  principle  of  those  in  whom  it  is  vested,  and 
the  timidity  and  sobmissiveness  of  those  whose  rights  are  assailed. 
Liberty  of  the  press,  pablicity  of  political  discussion,  and  freedom 
of  JQdicial  debate,  are  all  opposed  to  the  existence  of  irresponsible 
power;  so  that  wherever  it  exists,  either  centered  in  one  person  or  in 
a  smgle  individual  assisted  by  a  Council  of  State,  we  are  nearly  sure 
to  find  the  press  enslaved,  political  discussion  prohibited  or  jealously 
watched,  and  even  the  freedom  of  judicial  pleading,  in  defending 
those  accused  of  crimes  against  the  State,  often  interfered  with.  In 
France,  since  the  decree  of  24th  November  last,  a  greater  degree 
of  liberty  has  been  accorded  to  the  press,  and  to  political  debate  in 
the  Senate  and  the  Chamber  of  Deputies ;  but  Ministers  are  not  yet 
responsible  to  the  Legislature,  and  the  head  of  the  State  still  retains 
in  his  own  hands  the  power  of  withdrawing  the  gifts  he  has  be- 
stowed, and  of  reimposing  at  pleasure  the  fetters  which  he  has 
deigned  to  relax.  In  the  meantime,  however,  some  of  the  wisest 
and  ablest  men  in  France  have  taken  advantage  of  the  present 
moment  to  discuss  freely  and  boldly  many  of  the  most  delicate  and 
difficult  problems  in  political,  social,  and  legal  science,~^such  as 
die  conditions  and  guarantees  of  individual  liberty,  parliamentary 
government,  centralization,  the  state  of  parties,  and  other  similar 
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subjects.  One  important  question,  intimately  connected  with  the 
safety  of  the  individual  and  die  interests  of  justice,  relates  to  the 
amount  of  latitude  which  should  be  permitted  to  those  charged  with 
the  defence  of  persons  tried  before  the  French  courts  at  the  instance 
of  Government.  In  France,  as  in  Scotland,  the  public  prosecutors 
are  the  paid  officials  of  the  Crown;  and,  although  themselres 
risen  from  the  ranks  of  the  bar,  are  too  often  found,  especially 
under  despotic  governments,  trying  to  assume  a  superiority  of 
position,  and  an  exemption  from  the  rude  assaults  of  forensic 
debate,  to  which  they  are  not  fairly  entitled,  and  which  place  the 
advocate  for  the  defence  in  a  very  disagreeable  and  disadvantageous 
situation.  Such  being  the  case,  the  appearance  of  a  volume  on  the 
rights  and  relations  of  the  public  prosecutor  and  the  bar  of  France, 
cannot  but  be  deemed  well-timed  and  appropriate  ;  especially  as  it 
has  the  advantage  of  an  introduction  from  the  eloquent  pen  of  M. 
Berryer,  and  is  generally  understood  to  be  written  by  M.  Henri 
Moreau,  Advocate  of  the  Imperial  Court  of  Paris.  In  hia  intro- 
duction, M.  Berryer  insists,  with  much  force  and  eloquence,  npon 
the  importance  to  civil  society  of  preserving  intact  the  independence 
of  the  bar.  "As  regards  the  general  interest,"  he  says,  "it  is 
impossible  to  deny  the  right  and  the  necessity  of  an  entire  and 
reciprocal  liberty  of  discussion  between  the  bar  and  the  public 
prosecutor.  Society  has  a  deep  concern  in  judicial  debates,  espe- 
cially before  the  criminal  courts,  where  the  lives  of  men,  or  honour 
and  liberty,  their  most  cherished  possessions,  are  at  stake.  If  it  is 
of  importance  that,  under  the  authority  of  the  laws,  the  vigilance  of 
the  magistrate  should  preserve  society  from  the  misdemeanours 
which  trouble  its  repose,  and  that  just  punishment  should  reach  the 
perpetrators  of  wrongs  and  crimes  which  have  carried  desolation, 
trouble,  or  ruin  into  its  bosom,  it  is  of  no  less  importance  to  the 
general  security  that  unjust  accusations  should  be  repelled— that  a 
man  should  not  be  deemed  guilty  merely  because  he  is  accused— 
that  he  should  be  energetically  protected  against  the  errors,  the 
passions,  the  ignorance,  and  the  feebleness  of  his  judges,  prosecutors, 
or  juries.  Who  would  not  be  astonished  to  hear  a  public  pro- 
secutor pursue  timidly,  without  indignation,  without  an  ardent  ze^X 
for  the  punishment  of  guilt,  the  perpetrator  of  a  great  crime,  of 
a  fatal  outrage,  of  a  cowardly  treason,  of  a  notorious  calumny? 
Ought  not  the  manifestation  of  innocence  or  of  guilt,  the  evidence 
of  good  or  of  evil  motive,  the  demonstration  of  truth  or  of  fiJsehooa, 
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equally  to  interest  our  hearts^  to  demand  the  same  freedom  of  speech^ 
the  same  energy  of  language  t  When  the  lists  are  opened  between 
the  accuser  and  defender,  the  arms  on  both  sides  ought  to  be 
eqoal." 

The  following  passage  presents  a  striking  picture  of  the  state  of 
France  noder  the  regime  of  the  second  Empire,  now  somewhat  im- 
proved by  the  operation  of  the  decree  of  24th  November  last,  and  con- 
tains an  eloquent  eulogy  on  the  high  privileges  and  important  public 
duties  of  the  bar : — "  When  the  tribune  is  mute,  or  when  its  voice 
is  heard  but  by  imperfect  echoes;  when  the  censorship  of  the  press, 
badly  disguised,  is  practised  by  official  warnings ;  when  the  news- 
papers are  written  under  the  fear  of  being  suspended  or  suppressed 
without  judgment ;  when  the  exercise  of  the  right  of  petition  is 
placed  under  the  control  of  the  Senate,  as  in  the  days  of  the  first 
Empire,  individual  liberty  and  the  liberty  of  the  press  were  confided 
to  senatorial  commissions ;  when  there  exists  no  Ministerial  re- 
sponsibility, and  every  criticism  of  the  acts  of  Government  runs  the 
risk  ci  being  tortured  into  an  insult,  or  an  attack  against  the  chief 
of  the  State,  from  whom  everything  emanates,  and  to  whom  every- 
thing reascends;  when  the  public  prosecutor,  impatient  for  the 
success  of  his  accusation,  stigmatizes  the  indulgence  of  the  judges  (u 
enervating  criminal  justice^  and  as  accomplishing  a  toark  of  moral 
destrueHon; — still,  even  in  these  circumstances,  the  independence  of 
the  bar  is  for  each  citizen  a  rampart  against  the  rage  and  the 
assaults  of  power,  against  the  violation  of  his  rights,  against  unjust 
prosecutions.    Everything  is  to  be  feared  if  it  is  mutilated ;  nothing 
is  to  be  despaired  of  while  it  is  maintained  and  respected.    There 
will  triumph,  I  hope,  the  persevering  efibrts  of  right  reason,  of  the 
spirit  of  justice,  of  public  honesty.     There,  at  least,  in  the  words 
of  D'Aguesseau,  will  resound  the  last  cry  of  expiring  liberty!^ 

^  For  me,  soon  to  be  vanquished  by  the  weight  of  years,  the  time 
approaches  when  I  must  retire  from  these  noble  combats,  and — 
sa]ring,  like  Entellus,  artem  cestumque  repono — ^must  place  my  robe 
upon  stronger  shoulders,  able  to  sustain  the  toils  and  fatigues  of  the 
strife.  To  my  younger  brethren  I  shall  say — Remain  faithful  to 
the  grand  traditions  and  to  the  prerogatives  of  our  order ;  in  the 
midst  of  division  and  disorder,  remain  inflexibly  attached  to  the 
worship  of  truth,  justice,  liberty,  and  honour ;  place  at  the  service 
of  your  clients  a  fiirm  will,  and  all  the  energy  of  your  mind ;  close 
yoQT  generous  hearts  against  the  suggestions  of  personal  interest — 
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the  most  disreputable,  but  the  most  inevitable  of  deceivers ;  strive 
valiantly  against  arbitrary  powers  ;  baffle,  by  the  sincerity  and  clear- 
ness of  yonr  conscience^  the  artifices  of  their  laws ;  suffer  not  your 
upright  intelligence  to  be  discouraged  or  overwhelmed  by  the  long 
success  of  imposture.  What  matters  it  that,  in  the  pursuit  of  these 
noble  ends,  life  is  consumed  in  unavailing  efforts,  if  we  preserve, 
even  to  our  last  hour,  the  just  approbation  of  our  own  consciences  ?'* 

We  now  pass  from  the  eloquent  introduction  of  M.  Berryer,  to 
a  brief  examination  of  the  interesting  work  of  M.  Henri  Moreau. 
It  is  divided  into  five  chapters,  and  has,  besides,  an  appendix  of 
curious  and  important  documents,  illustrative  of  the  history,  po«- 
tion,  privileges,  and  duties  of  the  French  bar.  The  first  chapter 
states  the  object  of  the  book,  which  is  to  show  the  importance  of 
the  unrestricted  and  entire  freedom  of  defence  to  the  preservation 
of  individual  and  social  liberty,  and  to  prove  that  the  law,  properly 
understood  and  £airly  interpreted,  gives  the  same  liberty  and  the 
same  arms  to  the  accuser  and  the  defender.  In  the  first  section  of 
the  second  chapter,  the  origin  and  history  of  the  bar  and  of  the 
public  prosecutor  are  stated,  and  traced  down  to  the  Revolution  of 
1789 ;  and  in  the  second  section,  the  author  continues  his  historical 
sketch,  pointing  out  the  changes  wrought  in  the  constitution  of  the 
bar  from  the  Revolution  down  to  the  present  day.  The  relations  of 
the  bar  and  of  the  public  prosecutor  at  the  sittings  of  the  tribunals  of 
repression,  according  to  the  principals  of  the  criminal  law,  form  the 
subject  of  the  third  chapter.  The  fourth  is  occupied  by  some 
curious  cases  in  point,  showing  that,  in  the  vast  majority  of  in- 
stances, the  courts  have  held  the  rights  and  privileges  of  the  accuser 
and  defender  to  be  in  every  respect  equal ;  and  in  the  fifth  and  last 
chapter,  the  learned  author  gives  a  vigorous  and  eloquent  summary 
of  the  conclusions  at  which  he  has  arrived. 

M.  Moreau's  historical  sketch  of  the  history  of  the  French  bar 
is  well  calculated  to  interest  the  members  of  the  legal  profession. 
In  France,'  as  D'Aguesseau  happily  expresses  it,  ^^the  order  of 
advocates  is  as  ancient  as  the  magistracy, — as  necessary  an  justice." 
The  early  French  kings  held  the  bar  in  high  esteem  ;  and  the  wise 
ordinances  which  they  made  for  its  regulation,  remain  an  imperish- 
able monument  of  the  consideration  with  which  they  regarded  it. 
One  great  object  of  these  regulations  was,  to  secure  the  indepen- 
dence of  the  advocate,  as  an  essential  preliminary  to  the  efficient 
discharge  of  his  duties.     In  early  times,  matters  relating  to  the 
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poblic  prosecution  of  crimes  were  sot  organized  in  the  same  com- 
plete and  skilfiil  manner  as  at  present.  The  king  chose  from  the 
order  of  advocates  those  most  eminent  for  learning,  probity,  and 
aasidutyy  to  conduct  the  legal  business  of  the  Crown.  They  were 
temoed  Procu/reurs  and  Avooats  du  raiy  in  contradistinction  to  the 
rest  of  the  advocates,  who  were  then  designated  as  AvoaUa  giniraux^ 
because  they  were  entirely  devoted  to  the  business  of  private  indi- 
vidoak*  The  powers  of  the  public  prosecutor,  at  first  confined 
within  narrow  limits,  became  gradually  more  extensive ;  the  right 
of  puiBoing  crimes,  and  various  other  rights  and  privileges,  were 
concentrated  in  his  hands ;  but  for  a  long  time  the  Avoeais  du  rot 
were  in  the  habit  of  employing  in  private  practice  the  time  not 
occupied  in  the  service  of  the  prince.  In  the  sixteenth  century, 
they  took  the  title  of  Avoeats  gindraux^  which  then  ceased  to  be 
borne  by  the  other  members  of  the  bar.  After  that  period  they 
became  really  magistrates,  and  were  forbidden  to  meddle  with 
private  business.  Many  of  the  early  AvocaU  du  roi  were  distin- 
goished  for  the  firmness  with  which  they  defended  the  laws  of  the 
monarchy  against  all  assaults,  even  against  those  of  the  kijig  him- 
self, and  some  of  them  paid  with  their  lives  the  penalty  of  their 
conscientiousness.  Thus,  in  the  fourteenth  century,  Regnaud  D'Acy 
was  assassinated  by  the  populace  of  Paris,  and  Jean  Desmarets  was 
put  io  death  on  the  scaffold  by  order  of  the  uncles  of  Charles  the 
Sixth,  against  whom  he  had  maintained  the  rights  of  the  Crown. 
Froissart  gives  a  striking  picture  of  the  calm  and  noble  way  in 
which  he  met  bis  death.  Even  kings  sometimes  heard  the  trath 
from  the  members  of  the  bar.  When  Francis  the  First,  offended 
by  the  inflexible  integrity  of  the  Advocate-General  de  Buz^,  offered 
his  place  to  Henri  de  Mesmes,  then  a  simple  advocate,  De  Mesmes 
declined  to  accept  it  ^^  He  is  my  advocate,"  said  the  king ;  ^^  every 
one  takes  what  he  likes  best ;  should  I  be  worse  off  than  the  least 
of  my  subjects?"  ^^  Sire,"  replied  De  Mesmes,  ^^  he  is  the  advocate 
of  the  Crown,  not  subject  to  your  passions,  but  to  his  own  sense 
of  duty." 

Many  distinguiahed  Advocates-General  repeatedly  testified  their 
respect  and  affection  for  the  bar,  and  their  anxiety  to  maintain  its 
rights  and  privileges.  Thus  Denis  Talon  declared,  in  1687,  before 
the  Grand  Chamber,  ^^  that  the  greatest  advantage  of  the  offices 
which  the  Advocates-General  had  the  honour  to  hold,  was  that  of 
being  the  first  of  the  order  of  advocates — of  being  at  the  head  of 
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a  body  so  illustrious,  that  it  was  an  honour  merely  to  belong  to  it.*' 
Similar  language  was  employed  by  D'Aguesseau,  Dnpin^  and  manj 
other  distinguished  magistrates. 

Upon  the  fall  of  the  ancient  monarchy  and  parliament,  at  the  era 
of  the  great  French  Revolution,  the  order  of  advocates,  actuated  by 
an  excessive  sense  of  honour,  declined  to  survive  the  ancient  magis- 
tracy, and  solicited  and  obtained  its  own  dissolution  in  1791.  Under 
the  name  of  official  defenders,  however,  they  generously  lent  tbeir 
professional  aid  to  the  victims  of  the  reign  of  terror ;  but  a  loDg 
period  elapsed  before  they  obtained  an  organization  similar  to  that 
which  they  had  lost.  Great  alterations  took  place  subsequently  to 
the  Bevolution,  in  the  forms  of  criminal  procedure  consequent  opon 
the  introduction  of  trial  by  jury ;  and  the  ftinctions  of  the  public 
prosecutor  were  established  on  a  better  defined  and  more  compact 
basis  than  before.  All  those  who  now  exercise  its  functions  in  each 
department  of  the  Supreme  Courts,  hold  office  during  pleasure,  and 
are,  under  different  titles,  but  the  substitutes  of  the  Proeureur 
GenerdL  Bonaparte  was  no  friend  to  the  French  bar;  and  M. 
Moreau,  in  a  note,  gives  us  the  following  curious  extract  finom  a 
letter  written  by  him,  refusing  to  sanction  a  decree  relating  to  its 
organization.  ^^The  decree  is  absurd.  It  leaves  no  hold  over 
them,  no  action  against  them.  They  are  a  factious  set,  framers  of 
crimes  and  treasons ;  as  long  as  I  have  a  sword  by  my  side,  I  shall 
never  sign  such  a  decree ;  I  wish  that  the  tongue  of  an  advocate 
could  be  cut  out,  who  makes  use  of  it  against  Government."  The 
order  was  at  length  reconstituted  by  the  decree  of  14th  December 
1810,  destined  to  imperialize  the  advocates.  The  nomination  of  the 
Council  of  Discipline,  and  of  the  bdtonnier  or  president  elect  of  the 
order,  was  placed  in  the  hands  of  the  Proeureur  General  They 
were  forbidden  to  meet  without  his  consent,  and  then  only  for  the 
election  of  candidates,  from  among  whom  he  selected  the  members 
of  the  Council  of  Discipline.  Any  meetings  of  the  bar  which  violated 
these  conditions,  exposed  those  attending  them  to  the  penalties  de- 
nounced against  illegal  associations,  and  to  be  struck  from  the  lists  oi 
the  order.  Such  was  the  state  of  the  French  bar  under  the  first 
Empire.  The  Restoration,  however,  gave  them  back  many  of  their 
privileges  by  the  ordinance  of  1822,  which  still  regulates  the  order 
of  advocates.  By  its  forty-fiflh  article,  it  gave  legal  effect  to  the 
ancient  usages  of  the  bar,  but  it  still  continued  the  restriction  of  the 
decree  of  1810,  which  required  every  advocate  who  was  called  to 
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plead  beyond  his  own  department,  to  have  a  Ministerial  authoriza- 
tioD,  and  it  did  not  restore  to  the  order  the  election  of  the  Gonneil 
of  Discipline.  These  grievances  were,  however,  redressed  by  the 
ordinance  of  27th  August  1830.  But  the  decree  of  22d  March 
1852  has  again  imposed  certain  restrictions  upon  the  choice  of 
members  of  the  Council  of  Discipline,  though  it  leaves  entirely  un- 
touched the  immunities  of  the  defence,  which  cannot  be  infringed 
without  a  violation  of  laws,  whose  authority  is  incontestable.  Yet 
M.  Moreau  informs  us  that,  by  its  sentence  of  17th  February  1860, 
the  Chamber  of  Appeals  of  Correctional  Police  of  the  Imperial 
C!oiirt  of  Paris,  has  decided  that  a  member  of  the  bar  who,  speaking 
of  an  appeal  made  by  the  public  prosecutor  in  his  pleading  to  the 
most  irritating  passions,  denounced  it  as  wrong,  had,  by  so  doing, 
forgotten. the  respect  due  to  the  magistracy;  and  the  court,  in 
consequence,  confirmed  the  disciplinary  condemnation  pronounced 
agamst  him  by  his  original  judges.  This  decision — whose  utter 
unsoondness  and  illegality  it  is  one  object  of  the  present  volume 
to  expose — ^seems  to  prove  that,  although  the  laws  which  regulate 
and  determine  the  rights  and  immunities  of  the  bar  may  be  per- 
fectly just  and  liberal  in  themselves,  they  yet  afford  no  safeguard 
agamst  the  encroachments  of  the  irresponsible  officials  of  an  absolute 
government ;  and^that,  in  spite  of  their  provbions,  it  may  at  any 
moment  be  as  effectually  imperialized  under  the  second  Empire  as 
and^  the  first. 

Our  limits  forbid  us  to  do  more  than  mention  the  well-chosen  and 
important  collection  of  precedents,  by  which  M.  Moreau  establishes 
Ilia  position,  that,  according  to  immemorial  practice  and  existing 
laws,  there  should  be  absolute  equality  in  the  rights  and  immuni* 
ties  of  those  conducting  the  accusation  and  the  defence ;  and  we  can 
only  refer  our  readers  to  the  very  interesting  selection  of  documents 
contained  in  the  appendix,  among  which  will  be  found  the  admir- 
able discourse,  pronounced  by  D'Aguesseau  in  1693,  on  the  inde- 
pendence of  the  advocate,  and  the  laws  and  regulations  of  the 
order  in  France,  both  in  ancient  and  modem  times,  firom  the  ordi- 
nance of  Philip  of  Yalois  in  1344,  relative  to  the  sworn  councillors 
and  advocates  of  Parliament,  down  to  the  decree  of  22d  March 
1852,  regulating  the  elections  and  discipline  of  the  bar.  The  sub- 
ject discussed  by  M.  Moreau  is  one  which  cannot  fail  to  be  deeply 
interesting,  not  only  to  the  members  of  the  French  bar,  whom  it 
more  immediately  concerns,  but  also  to  their  professional  brethren 
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in  every  part  of  the  world.  Among  onrselves,  hiqppily,  there  has  not 
been  for  ages,  and  there  is  not  likely  to  be,  any  attempt  to  infringe 
or  violate  the  privileges  of  the  bar,  or  to  interfere  with  indi?idual 
liberty,  by  attacking  the  inununities  of  defence;  but  still  we 
naturally  watch  with  anxious  sympathy  the  struggles  made  by  a 
body  so  ancient,  eminent,  and  honourable  as  the  bar  of  France,  to 
maintain  intact  their  rights  and  privileges  under  an  absolute  govern- 
ment ;  and,  in  particular,  to  assert  their  claim  to  that  perfect  freedom 
and  latitude  of  defence,  which  is  not  only  theirs  by  law  and  costom, 
but  is  also  inseparably  connected  with  the  welfare  of  the  individual^ 
and  the  most  important  interests  of  sociely. 

We  cannot  more  appropriately  close  our  review  than  by  translat- 
ing the  passage  in  which  the  learned  author  sums  up  the  condn- 
sions  at  which  he  has  arrived.     '^  The  French  bar,  then,  dischai^ges 
the  most  necessary  of  its  duties  in  energetically  vindicating  the 
immunities  of  the  defence.    Upon  such  questions,  no  divisions  can 
arise  in  its  bosom ;  none  of  those  who  have  the  honour  of  wearing 
the  gown,  we  are  firmly  convinced,  would  consent  to  capitulations 
of  conscience,  depending  upon  the  violation  of  the  freest  right  of 
speech.    Public  contempt,  which  punished  the  renegade  barristers 
who  stooped  before  the  victorious  coup  ditoJb  of  the   Chancellor 
Maupeou ;  the  feeling  of  duty,  which  noble  tsaditions  engrave  upon 
the  heart  of  the  advocate,  will  aid  the  order  to  overcome  the  trials 
which  we  do  not  wish  to  foretell.    The  bar,  in  defending  its  rights 
and  privileges,  has  not  been  actuated  by  a  sentiment  of  hostility 
towards  the  magistracy,  of  whom  all  the  members  have  sprung  from 
its  boaom.    It  has  forgotten  none  of  its  ancient  maxims ;  it  knows 
that,  if  it  ought  above  all  things  to  preserve  its  independence,  it 
ought  also — as  was  recommended  to  it  in  the  fourteenth  century  bj 
the  bold  Jean  Desmarets — ^to  acquire  and  preserve  the  love  of 
the  judge.'    But  it  will  only  render  itself  worthy  of  the  affection  of 
the  magistracy,  by  meriting  their  esteem,  by  the  jealous  care  with 
which  it  will  maintain  its  own  dignity.    The  respect  of  a  man,  de- 
termined to  spurn  all  weakness  and  aU  humiliation,  is  very  precious 
to  him  who  is  the  object  of  it     On  the  other  hand,  what  value  can 
a  magistrate  attach  to  the  obsequious  demonstrations  of  him  who 
courts  power  under  all  its  forms,  and  who  submits  to  force  rather 
than  to  justice  f 

^^  The  public  prosecutor,  on  his  side,  will  do  honour  to  himself  by 
believing,  as  in  the  past,  that  he  ought  to  contend  against  the  bar 
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with  eqnal  arms ;  the  advocates  show  bim  the  greatest  respect  which 
it  is  possible  to  show,  by  maintaining  that  he  has  no  need  of  special 
privileges  to  make  his  person  respected,  or  to  protect  the  general 
interests  of  society  confided  to  his  care. 

"  The  bar  gives  a  remarkable  proof  of  its  devotion  to  public  affairs, 
and  of  its  veneration  for  the  bench,  by  the  persistency  with  which  it 
daims  complete  freedom  in  those  discossions  which  pave  the  way 
for  jadicial  decisions.  Judicial  errors  are  happily  rare,  but  irre- 
parable ones  occasionally  occur.  They  contain  most  serious  warn- 
ings forjudge  and  for  advocate.  The  conscience  of  the  one  cannot 
be  tranquil  until  he  has  said^  nor  that  of  the  other  until  he  has 
heard,  everything." 


TROUT  FISHING. 

Duke  of  Richmond  v.  Dempster. 

Thm  circumstances  of  this  case,  which  was  tried  before  the  High 
Court  of  Justiciary,  on  appeal,  were  as  follows : — ^Dempster,  a 
tenant  of  the  Duke  of  Richmond,  under  an  agricultural  lease,  had 
fished,  with  a  net,  for  trout  in  a  river  which  flowed  through  his 
farm.  A  complaint  was  then  raised  against  him,  founded  on  an 
Act  passed  in  the  8th  and  9th  years  of  her  Majesty,  entitled  ^^  An 
Act  to  prevent  fishing  for  Trout  or  other  Fresh- Water  Fish  in  the 
Bivers  and  Waters  in  Scotland;"  sec.  Ist  of  which  enacts,  ^^  That 
it  shall  not  be  lawful  for  any  person  whatsoever,  not  being  the 
proprietor  of  the  land  through  or  by  which  any  river  or  water 
flows,  or  on  which  any  loch  is  wholly  or  partially  situated,  or  not 
having  a  right  there  to  fish  for  trout  or  other  fi:esh-water  fish, 
or  not  having  a  written  permission  from  some  such  proprietor  or 
person  entitled  to  fish  as  aforesaid,  at  any  time  after  the  passing  of 
this  Act,  to  fish  for  trout  or  other  fresh-water  fish  in  any  such 
river,  water,  or  loch  in  Scotland,  with  any  net  of  any  kind  or 
description ;  and  if  any  person,  not  being  a  proprietor  or  having 
right  or  permission  as  foresaid,  shall  wilfully  take,  fish  for,  or 
attempt  to  take,  or  aid  and  assist  'in  taking,  or  fishing  for,  or 
attempting  to  take,  or  fish  for,  in  or  finim  any  such  river,  water, 
or  loch,  any  trout,  or  other  fresh-water  fish,  by  or  with  any 
net  of  any  kind  or  description,  such  person  shall  forfeit  and  pay 
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any  sum  not  exceeding  five  pounds  for  every  such  offence,  besides 
forfeiting  the  trout  or  fish  taken,  and  also  every  boat  or  net  in 
or  by  which  the  same  may  have  been  taken,  or  attempted  to  be 
taken,  and  shall  also  pay  the  full  expenses  of  the  conviction."  The 
Sheriff-Substitute  before  whom  the  case  was  tried,  held  that  a 
tenant,  not  being  barred  by  his  lease,  had  a  right  at  common  law 
to  fish  for  trout  with  a  rod,  and  therefore,  under  the  aforesaid 
section,  with  a  net.  When  the  case  came  before  the  High  Conrt 
of  Justiciary,  however,  another  meaning  was  given  to  sec.  1st  bj 
the  Lord  Justice-Clerk,  which,  however  sound  in  principle,  was, 
we  believe,  quite  unexpected  by  the  parties,  both  of  whom  had 
thought  that  the  question  depended  on  whether  a  tenant  had  a 
right  at  common  law  to  angle  for  trout  in  the  rivers  or  waters 
which  flowed  through  or  by  his  farm.  The  Lord  Justice-Clerk 
held  that  sec.  1st  ought  to  be  construed  as  follows :  '^  That  it  shall 
not  be  lawful  for  any  person  whatever,  not  being  the  proprietor  of 
the  land  through  or  by  which  any  river  or  water  flows,  or  on 
which  any  loch  is  wholly  or  partially  situated,  or  not  having  a 
right  there  to  fish  for  trout  or  other  firesh-water  fish  with  a  net, 
or  not  having  a  written  permission  firom  some  such  proprietor  or 
person  entitled  to  fish  with  a  net  as  aforesaid,  at  any  time  after 
the  passing  of  this  Act,  to  fish  for,  etc.;"  and  that  such  being  the 
case,  the  question  whether  a  tenant  had  a  right  to  angle  was  not, 
he  alleged,  ^^hujus  loci^  Granting,  however,  that  the  Lord  Justice- 
Clerk  and  the  Court  were  right,  and  that  the  Act  never  intended 
to  point  out  all  the  persons  who  were  allowed  to  fish  with  a  net,  it 
is  to  be  regretted,  since  it  was  left  to  common  law  to  decide 
whether  a  tenant  had  a  right  to  fish  vrith  a  net  as  well  as  a  right 
to  angley  that  the  grounds  were  not  stated  for  holding  that  the 
tenant  had  no  right  to  fish  with  a  net.  With  all  deference  to  the 
opinion  in  question,  we  think  that,  when  deprived  of  that  part 
which  held  that  sec.  1st  ought  to  be  construed  as  above-mentioned, 
and  the  part  about  the  expenses,  etc.,  it  was  somewhat  too  brief;  the 
words  of  the  decision  being,  "  I  think  a  tenant  has  no  right  to  fish 
with  a  net,  and  I  need  not  give  my  grounds  for  so  doing."  The 
decision,  however,  appears  to  be  correct  in  point  of  law,  and,  brief 
though  it  is,  could  only  have  been  arrived  at  by  a  process  of  reason- 
ing in  the  mind  of  the  judge  to  the  effect  that  a  tenant  had  no 
right  to  angle,  notwithstanding  his  endeavouring  to  leave  the' 
question  open  by  his  construction  of  sec.  1st,  and  his  allegation 
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that  it  was  not  then  hujus  loci;  for  if  a  tenant  bad  a  right  at 
common  law  to  angle,  he  would  also  have  a  right  at  common  law 
to  net;  and  if  the  Lord  Justice-Clerk  had  thought  otherwise,  he 
woald  certainly  have  been  far  less  justified  in  withholding  his 
grounds  for  so  doing. 

Is  it  possible,  then,  that  a  tenant  can  have  any  right  at  common 
law  to  angle  in  the  rivers  or  waters  flowing  through  or  by  his 
farmf  Lord  Stair  has  laid  down  the  doctrine  that  all  the  fish  in 
rirera^  except  salmon,  are  common  to  all  men ;  so  that,  if  any 
person  has  a  right  to  approach  the  banks  of  a  river,  he  may  fish  for 
trout  therein.  But  this  could  only  be  done  on  the  assumption  that 
riven  and  running  waters  were  also  common  to  all;  for,  assuredly,  if 
they  had  any  proprietor,  he  would  be  quite  justified  in  hindering 
aoy  one  from  making  even  the  slightest  use  of  them.  Lord  Stair, 
accordingly,  held  that  rivers  and  running  waters  were  also  common 
property.  If  this  were  held  to  be  the  law  at  present,  a  tenant 
would  certainly  have  a  right  to  fish  for  trout  in  any  manner ;  but 
this  is  one  of  the  many  doctrines  held  by  Lord  Stair  which  are 
now  utterly  exploded.  It  was  held  in  the  late  case  of  Ferguson  v. 
Shmffsj  17th  July  1844,  that  a  party  having  access  to  the  banks 
of  a  river  by  a  footpath  could  be  interdicted  from  fishing  therein  ; 
for  this  reason,  among  others,  that  the  proprietor  had  a  certain 
sort  of  right  both  to  the  water  in  the  river  while  it  remained  on 
his  lands,  and  also  to  the  trout  therein,  insomuch  that  a  person 
could  be  interdicted  from  going  up  the  river  in  a  boat  in  order  to 
fish,  or  even  for  a  pleasure  sail.  The  doctrine  of  Stair  with  regard 
to  rivers  and  fish  being  res  nulliua^  was  held  to  be  too  wide ;  that 
fish  were  common  property  was  true,  perhaps,  in  a  certain  sense, 
since  it  was  not  stealing  to  take  them ;  but  not  certainly  in  the 
sense  m  which  Lord  Stair  had  used  the  word,  nor  in  the  common 
acceptation  of  the  term*  The  judgment  in  the  Lochleven  case, 
reported  in  our  present  impression,  is  confirmatory  of  the  same 
principle,  the  case  of  Ferguson  being  relied  on  as  a  precedent. 

Since  it  is,  therefore,  clearly  established  that  the  proprietor  has 
a  sort  of  right  to  the  trout  in  the  rivers  flowing  through  his  lands, 
a  tenant  under  an  agricultural  lease  is  just  in  the  same  position  as 
a  stranger  who  has  access  to  the  banks  of  a  river.  A  tenant  under 
an  agricultural  lease  gets  no  more  right  from  his  landlord  than 
what  is  expressly  mentioned  in  his  lease,  unless  it  is  absolutely 
necessary  for  agricultural  purposes.     It  has  been  held  as  fixed  law. 
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that  the  woods,  mines,  game,  and  kelp  on  the  sea-shore,  are  wholly 
reserved  ex  lege  to  the  proprietor.  On  the  same  principle,  it  ought 
also  to  he  held  that  trout  are  wholly  reserved ;  for  it  has  been  shown 
that  the  proprietor  has  a  sort  of  right  to  the  trout — the  same  sort 
of  right,  in  fact,  which  he  has  to  the  game — and  the  trout  are  also 
as  unconnected  with  the  use  of  an  agricultural  farm,  as  the  woods, 
mines,  game,  and  kelp  are,  for  separate  leases  can  be  granted  of 
any  of  these  subjects.  A  tenant  has  no  right  given  to  him  of  e?en 
the  vermin  on  his  farm,  the  proprietor  having  as  much  right  to  the 
vermin  as  to  game  or  trout ;  for  maju^  aut  minus  nan  variat  gpedem, 
all,  therefore,  equally  belong  and  are  reserved  to  the  proprietor. 
But  it  has  been  held  that  a  tenant  has  the  right  to  protect  the 
subjects  let  to  him  by  judicial  procedure,  and  in  certain  cases,  brm 
manuy  to  abate  the  cause  of  injury ;  so  that  in  the  case  of  the  lower 
kinds  of  vermin,  rats,  e,g.j  though  he  has  no  actual  right  to  them, 
be  will  always,  and  justly  so,  have  a  power  to  destroy  them,  because 
they  are  in  every  case  destructive  to  the  subjects  let  to  him.  With 
rabbits,  which  are  also  vermin,  the  case  is  slightly  different ;  for  it 
has  been  held  that  a  tenant,  where  the  rabbits  were  numerous,  only 
had  a  power  to  destroy  them  in  order  to  preserve  his  crops.  Manr 
crieff  V.  Amotf  13th  February  1828.  This  power  also  was  only 
deemed  to  vest  in  the  tenant,  because  they  were  not  game,  in- 
volving the  converse,  that,  if  they  had  been  game,  no  such  power 
would  have  vested  in  him.  We  thus  see  that,  as  we  ascend  in  the 
scale,  the  power  of  destruction  always  decreases,  until  at  length  it 
ceases  altogether  in  the  case  of  game.  There  is  no  necessity,  how- 
ever, to  contrast  the  position  which  trout  may  hold  in  the  scale 
with  game  or  rabbits,  not  from  their  structure,  which  undoubtedly 
places  them  in  a  lower  scale,  but  from  their  qualities,  which  enhance 
the  right  of  the  proprietor  in  a  pecuniary  point  of  view,  which  must 
be  the  view  taken  when  there  is  a  distinction  drawn  between  game 
and  rabbits,  and  between  rabbits  and  rats,  etc.;  for  we  have  seen 
that  the  principle  on  which  the  power  is  given  to  the  tenant,  is  to 
preserve  the  subjects  let  to  him  from  the  injury  which  they  cause, 
and  no  one  can  say  that  trout  are  of  the  slightest  disadvantage  to 
any  of  the  agricultui'al  uses  of  a  farm. 
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ON  THE  HISTORY  OF  PERSONAL  EXECUTION  FOR  DEBT. 

Fbom  the  earliest  times,  the  principle  has  been  more  or  less  follj 
reoc^ised,  that  the  person  of  a  debtor  is  attachable  at  the  instance 
of  his  creditor,  either  as  a  means  of  enforcing  payment,  or  asr  a 
penal  consequence  of  the  failure.  Among  the  Jews,  creditors  had 
the  power  not  only  of  imprisoning  their  debtors,  but  of  reducing 
them  to  slavery.  Personal  arrest  was  likewise  allowed  by  the  laws 
of  Greece ;  for  although,  by  an  enactment  of  Solon,  citizens  of 
Athens  were  exempted  from  imprisonment  for  debt,  it  appears  from 
the  laws  of  other  legislators,  that  the  privilege  did  not  extend  to 
persons  residing  in  the  country.  Under  the  Roman  law,  again, 
the  attachment  of  the  debtor's  person  was  for  a  long  period  the 
ordinary  oaode  of  execution ;  and  whatever  doubts  may  be  enter- 
tamed,  whether  under  the  laws  of  the  Twelve  Tables  it  was  his 
body  or  his  moveables  that  creditors  were  entitled  to  sever  and 
divide,  it  is  well  known  that  Koman  citizens  were  invested  by  law 
with  extensive  powers  over  the  persons  of  their  debtors.  A  creditor 
was  entitled  to  lay  hands  on  his  debtor  and  bring  him  before  the 
prxtor,  and  on  its  being  shown  that  judgment  for  the  debt  had  been 
given  in  a  previous  suit,  the  debtor  was  adjudged  to  the  creditor, 
whose  slave  he  became ;  and  even  his  children  were  condemned  to 
siareiy  for  payment  of  his  debts.  The  severity  of  the  Soman  law 
in  this  particular  was,  indeed,  relaxed  by  the  Lex  Poetelia-Papyriaj 
which  provided  that  the  effects  of  debtors  should  thenceforth  be 
alone  answerable  for  their  debts,  and  that  their  persons  should  not 
be  enslaved.  Creditors,  however,  were  still  allowed  to  confine 
their  debtors  in  prisons  belonging  to  the  public ;  but  at  last,  after 
the  introduction  by  Julius  CsBsar  of  the  cesdo  bonorumj  a  debtor  was 
entided  to  his  liberty  on  surrendering  his  whole  effects  in  favour  of 
his  creditors. 

From  the  extant  remains  of  the  Anglo-Saxon  laws,  it  appears 
that  creditors  had  the  power  of  imprisoning  their  debtors,  and  of 
holding  them  in  slavery  until  satisfaction  should  be  received. 
After  the  Norman  Conquest,  however,  and  the  introduction  of  the 
feudal  laws  and  ideas  of  the  Continent,  the  direct  attachment  of  a 
debtor's  person  for  civil  debt  was  abolished.  Personal  service  by 
the  varaal  to  the  superior  on  the  one  hand,  and  the  protection  of 
the  vassal  on  the  otherj  were  the  pervading  features  of  the  feudal 
system,  and  constituted  the  bond  by  which  the  elements  of  society 
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were  held  together.     Imprisonment  of  a  vassal  for  civil  debt  was, 
therefore^  not  onlj  regarded  as  unjust  to  his  superior,  who  had  a 
higher  interest  than  the  creditor  in  the  person  of  the  vassal,  but  was 
inconsistent  with  that  warlike  service  to  which  eveiy  man  was 
bound,  and  upon  which  the  safety  of  the  kingdom  in  a  great  mea- 
sure depended.    In  England,  by  the  rise  of  cities  and  towns,  and 
the  gradual  development  of  commerce,  the  prejudicial  effects  of  the 
feudal  rules  began  to  be  felt ;  and  at  length,  for  the  encouragement 
of  merchants,  and  in  consideration  of  their  having  to  deal  with 
strangers,  an  Act  was  passed  in  the  eleventh  year  of  the  reign  of 
Edward  I.  (1283)  which  provided,  "  that  failing  goods,  the  body  of 
the  debtor  is  to  be  taken  and  kept  in  prison  till  he  agrees  with  his 
creditor."  This  Statute  of  Merchants,  as  it  was  called,  was  renewed 
and  extended  by  13  Edward  I.,  stat.  3,  which  proceeds  upon  the 
preamble,  that  many  merchants  had  fallen  into  poverty  from  the 
want  of  a  speedy  remedy  for  recovering  their  debts,  and  that  othera 
were  deserting  the  realm  with  their  merchandise ;  and  it  therefore 
enacts,  that  a  merchant  should  cause  his  debtor  to  come  before  a 
burghal  magistrate,  and  in  his  presence  acknowledge  the  debt  and 
day  of  payment ;  that  the  recognisance  should  be  enrolled,  and  an 
obligation  written  by  the  clerk  and  sealed  with  the  debtor^s  seal  and 
the  king's ;  and  failing  payment,  that  the  magistrate,  upon  applica- 
tion of  the  creditor,  should  commit  the  debtor  to  the  prison  of  the 
Tower,  there  to  remain  at  his  own  expense  till  he  had  paid  the 
debt.    After  a  quarter  of  a  year  from  the  time  of  his  imprisonment, 
his  goods  and  lands  were  to  be  delivered  to  the  creditor  by  a  reason- 
able extent,  the  debtor  being  still  kept  in  prison,  till  by  these  means 
the  debt  should  be  paid,  and  the  creditor  finding  him  in  bread  and 
water. 

It  was  under  the  cover  of  legal  fiction,  however,  that  the  chief 
extension  of  the  right  of  imprisonment  was  effected  in  England, 
and  that  the  feudal  rules  antagonistic  to  that  right  were  over- 
come. The  claim  of  the  superior  to  the  service  of  his  vassal, 
although  it  could  not  be  defeated  by  a  private  creditor,  was  forced 
to  yield  when  brought  into  competition  with  the  prerogative  of  the 
sovereign — the  paramount  superior  of  the  whole  country.  The 
king  being  the  fountain  of  jurisdiction,  his  courts  and  judges  were 
invested  with  royal  authority,  and  all  the  lieges  were  bound  to 
respect  their  orders  and  to  obey  their  decrees.  But  while  the 
claims  of  the  superior  could  not  be  set  up  in  opposition  to  a  judicial 
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wairant,  the  law  of  England,  upon  the  feudal  principle  adverted  to, 
did  not  allow  the  incarceration  of  a  feudatory  for  civil  debt.  It  pro- 
Wded  a  process  for  the  attachment  of  the  debtor^s  property,  by 
which  he  might  gradually  be  stripped  of  it  all  by  repeated  dis- 
tresses ;  bat  ^^  if  he  had  no  substance,"  says  Blackstone,  ^^  the  law 
held  him  incapable  of  making  satisfaction,  and  therefore  looked 
Dpon  all  farther  process  as  nugatory."  However,  "in  cases  of 
injury  accompanied  with  force,  the  law,  to  punish  the  breach  of  the 
peace,  and  prevent  its  disturbance  for  the  iuture,  provided  also  a 
process  against  the  defendant's  person^  in  case  he  neglected  to  appear 
upon  the  former  process  of  attachment,  or  had  no  substance  whereby 
to  be  attached,  subjecting  his  body  to  imprisonment  by  the  writ 
capias  ad  respondendum^*  Accordingly,  in  order  to  overcome  the 
feudal  maxim,  recourse  was  had  to  the  device  of  making  a  fictitious 
complaint  against  the  debtor  of  breaking  the  plaintiff's  close  vi  et 
(xrrm.  The  debtor  was  cited  upon  a  writ  of  capias  ad  respondendum^ 
to  show  quare  clausum  fregitj  which  subjected  his  person  to  arrest. 
The  debtor  being  thus  forced  to  appear  and  find  bail,  the  plaintiff, 
hj  connivance  of  the  court,  proceeded  in  the  same  suit  to  prosecute 
for  the  debt,  for  which,  if  he  were  ultimately  successful,  he  obtained 
a  writ  of  execution,  called  capias  ad  satisfaciendum^  authorizing  the 
imprisonment  of  the  debtor  till  satisfaction  should  be  made  for  the 
debt  and  costs. 

The  ancient  laws  of  Scotland,  like  those  of  the  sister  country,  did 
not  allow  personal  execution  for  debt.  The  property  of  the  debtor 
might  be  seized,  but,  unless  for  crime,  his  person  could  not  be 
attached.  Thas,  in  the  Quoniam  AttachiamentOj  according  to 
Skene's  version,  it  is  declared,  that  ^^  ane  fne  man  sould  not  be 
imprisoned  at  the  complaint  of  ane  other,  swa  that  he  finde  sufficient 
pledges  to  answere  as  law  will;  except  in  sic  cases  quherein  he 
flonld  not  be  lattin  fne,  albeit  he  offers  pledges  for  him ;  that  is,  gif 
be  is  taken  with  reid  or  bait  hand  of  slauchter,  or  with  the  fang  or 
in  baud  handand  thifl  or  roborie,  in  the  quhilk  and  for  sic  like 
cases,  sic  malefactours  be  the  law  incontinent  sould  be  imprisoned." 

At  an  early  period  a  direct  method  of  personal  execution  for  debt 
was  introduced  for  the  benefit  of  merchants  in  burghs,  on  the  same 
principle  on  which  the  privilege  was  conferred  by  the  Statute  Mer- 
chant of  Edward  L  on  those  in  England.  The  warrant  upon  which 
the  execution  proceeds,  called  an  Act  of  Warding,  is  said  to  be 
founded  on  the  Act  2,  Robert  I.,  c.  19 ;  but  the  genuineness  of 
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that  statute  has  been  questioned^ — a  suspicion  which  is  strengthened 
by  the  circumstance,  that  the  order  of  execution  observed  in  practice 
is  the  converse  of  that  which  the  Act  prescribes.  Whatever  may 
have  been  the  origin  of  this  form  of  diligence,  however,  it  has  the 
sanction  of  our  most  ancient  customs ;  indeed,  with  the  exception 
of  the  caption,  issued  upon  ecclesiastical  sentences  against  persons 
excommunicated  (which  are  afterwards  adverted  to),  the  Act  of 
Warding  is  the  earliest  form  of  execution  against  the  person  for  debt 
in  Scotland. 

There  was  another  class  of  obligations,  for  the  enforcement  of 
which  imprisonment  was  allowed  by  our  law — namely,  obligations 
to  perform  an  act  within  the  obligant's  own  power.  To  enforce 
performance  of  these,  there  was  issued  under  the  king^s  signet  a 
diligence  called  Letters  of  Four  Forms,  under  which  the  person 
against  whom  they  were  directed  received  four  successive  charges, 
each  increasing  in  earnestness  of  requisition  to  do  what  was  reqoired 
of  him,  the  ultimate  injunction  being  to  perform  the  obligation,  or 
to  surrender  his  person  to  ward,  under  the  penalty  that  otherwise 
he  should  be  denounced  rebel.  If  the  obligant  surrendered  his 
person  to  prison  in  obedience  to  the  charge,  no  further  execntion 
could  proceed.  On  the  other  hand,  if  he  refused  both  altertiative&- 
either  to  perform  or  to  surrender  his  person — ^rebellion  was  denoanced 
against  him,  his  moveables  were  confiscated  to  the  Crown,  and 
letters  of  caption  were  issued  for  his  apprehension  and  imprison- 
ment. In  such  cases,  imprisonment  was  justly  deemed  not  unfit  to 
be  applied,  since  one  who  refused  performance  of  an  obligation 
within  his  own  power,  and  which  he  had  been  charged  by  judicial 
authority  to  perform,  was  not  only  guilty  of  dishonesty,  but  of  con- 
tumacy of  the  law. 

Personal  execution  in  this  country  arose  chiefly  from  the  usurpa- 
tion of  civil  power  by  the  ecclesiastical  tribunals.  Oiir  earliest  ac- 
cessible records  show  that  the  clergy  unceasingly  bent  their  whole 
influence  to  draw  to  themselves  the  secular  business  of  the  nation ; 
and  it  is  well  known  that  they  succeeded  in  obtaining  for  the 
Church  a  wide  and  powerful  civil  jurisdiction.  The  Church  had 
the  power  of  imprisoning  those  who  disobeyed  its  injunctions  in 
matters  spiritual,  and  it  did  not  fail  to  recognise  in  that  compulsitor 
an  effectual  means  of  enlarging  its  temporal  authority.  As  none 
bat  churchmen  were  notaries,  the  preparation  of  all  private  con- 
tracts and  obligations  were  in  their  hands,  and  they  made  a  veiy 
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SQGceflsfiil  use  of  this  monopoly  for  the  extension  of  their  influence. 
They  had  recourse  to  the  device  of  inserting  in  deeds  prepared  by 
them  a  solemn  oath  of  performance^  which  brought  the  subject  of 
the  contract  directly  under  the  ecclesiastical  jurisdiction^  on  the 
ground  that  failure  to  fulfil  an  oath  was  a  matter  of  spiritual  cen-* 
sore.  If  the  grantor  of  an  obligation  failed  to  fulfil  what  he  bad 
sworn  to  perfonn,'the  Church  issued  against  him  sentence  of  e^com- 
municationy  by  which  he  was  excluded  from  the  sacraments,  and 
cat  off  firom  Christian  society,  and  every  one  was  discharged  from 
holding  intercourse  with  him,  or  selling  to  him  the  necessaries  of 
life.  At  last  the  practice  was  introduced  of  inserting  in  contracts 
the  clause  de  nisi,  by  which  the  obligant  consented  to  his  own  ex- 
communication, and  which  was  the  warrant  fi)r  issuing  Letters  of 
Cunmg  against  him  if  he  &iled  in  performance. 

The  fiiequency  of  these  ecclesiastical  sentences,  and  their  unsuit- 
ableness  to  the  nature  of  the  offences  for  which  they  were  issued,  by 
degrees  destroyed  their  effect ;  but  the  clergy  soon  contrived  to  ob- 
tain the  aid  of  temporal  authority  in  support  of  their  jurisdiction. 
If  the  excommunicated  person  continued  ^  obstinate  and  unrepen- 
tant" forty  days  after  being  denounced  upon  the  letters  of  cursing, 
letters  of  caption  came  to  be  issued  in  the  sovereign's  name,  autho- 
rizing the  imprisonment  of  the  defaulter  until  he  should  procure 
absdution  firom  the  ecclesiastical  sentence.  These  captions  were 
indiscriminately  granted  for  payment  of  liquid  debts  and  for  per- 
fonnance  of  obligations  ad  facta.  prcBstanda  ;  but  it  is  to  be  observed 
that,  until  the  middle  of  the  sixteenth  century,  imprisonment 
following  upon  the  ecclesiastical  process  was  not  founded  on  the 
principle  of  rebellion,  although  the  warrant  was  in  the  sovereign's 
nam%  but  was  regarded  as  a  punishment  for  contempt  of  the  cen- 
Bores  of  the  Church.  The  royal  authority  was  interposed  merely  in 
support  of  the  ecclesiastical  jurisdiction ;  and  as  the  debtor  was  not 
denounced  rebel  to  the  king»  confiscation  of  his  moveables,  the 
nsoal  consequence  of  denunciation,  was  not  incurred.  It  has  been 
seen  that  the  granter  of  an  obligation  ad  factum  prcsstandam  might, 
in  a  dvil  process,  be  denounced  rebel  if  he  failed  to  perform  or  to 
torrender  his  person  to  ward;  and  the  only  other  oudawry  in  civil 
cases  was  that  which  had  been  introduced  by  an  Act  passed  in  the 
sixth  Parliament  of  James  U.,  1449,  c.  30.  By  that  statute  the 
purpose  of  which  was  to  provide  a  process  for  compelling  persons  to 
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appear  and  answer  in  suits  before  the  king  and  council,  it  is  ordained 
that)  if  after  three  charges  the  defender  continued  absent,  decree 
should  be  pronounced  against  him,  and  his  lands  and  goods  seized 
for  payment ;  and  ^  gif  he  has  no  lands  nor  goods,  then  shall  he 
be  outlawed  and  put  to  the  kin^s  horn."  Thus,  ezecntion  on 
Church  decrees  was  limited,  until  the  passing  of  the  Act  of  James  Y . 
afterwards  noticed,  to  imprisonment  of  the  bodj,  and  did  not  entail 
the  pains  of  rebellion  ;  nor  couTd  the  obligant  on  a  civil  decree  be 
denounced  rebel  under  letters  of  four  forms,  issued  upon  obligations 
ad  fctcta  prcBstanda  if  he  surrendered  his  person,  while  for  liquid 
debts,  the  debtor  incurred  that  penalty  only  if  he  had  fled  and  had 
no  lands  or  goods* 

The  next  step  in  the  progress  of  personal  execution  was  the  Act 
1535,  c.  9,  passed  with  the  view  of  supporting  the  authority  of  the 
Church,  which  was  now  on  the  decline.    By  that  statute  it  ia  or- 
dained, **  that  because  mony  and  diverse  of  the  kingia  leiges  of  this 
realme  lyis  under  the  horrible  sentence  of  cursing,  separat  fra  the 
prayer  of  the  kirk,  the  merite  and  blonde  of  Christ,  to  the  damna- 
tion of  their  soules,  evil  example,  perril  and  danger  of  the  other 
gude  Subjectes  of  the  realme.  Therefore  quhen  ony  of  our  sovereign 
Lordis  leiges  susteins  damnablie  the  said  horrible  sentence  of  coramg, 
for  the  space  of  fonrtie  dayes,  quherenpon  caption  aucht  to  be  given 
be  the  law ;  the  partle  at  quhais  instance  the  persons  ar  cuned  sail 
have  our  sovereign  Lordis  Letters  to  poind,  apprise,  and  distreinzie 
their  gudes,  moveable  and  immoveable,  for  payment  of  the  sommes 
for  quhilks  they  lay  under  the  said  sentence ;  and  gif  the  saidii 
persones  lyis  tinder  cursing  be  the  said  space  for  non-d(Hog  or  {bl- 
filling  ony  act  or  deede,  in  that  case,  the  persons  their  creditonres 
sail  have  letters  in  the  first,  second,  third,  and  fourth  forms  according 
to  the  Ordinare's  letters  of  cursing ;  and  this  Act  alwais  to  be  na 
prejudice  to  them  that  likes  to  take  captions."    Under  this  statute 
ti  debtor^s  person  and  property  might  at  once  be  attached,  the 
former  by  the  old  form  of  caption,  and  the  latter  by  poinding  and 
apprising ;  and  fitilure  to  fulfil  decrees  ad  facta  prcBitanda  entailed 
not  only  the  penalty  of  imprisonment,  but  also  the  pains  of  rebel- 
lion, for  as  letters  of  four  forms  are  to  be  given  in  terms  of  the 
letters  of  cursing  issued  by  the  ecclesiastical  judge  ordinary,  the 
obligant  was  not  allowed  the  alternative  of  surrendering  his  penson 
to  ward,  but  had  to  obey  the  Church  sentence  in  t^rmthia,  otherwise 
he  was  denounced  rebel  to  the  king.    The  Act  of  1535  having  been 
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found  insafficient  to  restore  to  the  sentence  of  cnrsing  its  ancient 
temnsy  another  measure  was  passed  of  a  still  morQ  rigorous  nature. 
It  was  ordained  by  the  Act  1551,  c.  7,  that  all  persons  lying  under 
exoommnnication  for  a  year  and  day  should  forfeit  their  whole 
moveable  goods  to  the  queen,  to  be  disposed  of  at  her  grace's 
plessDie,  the  creditor  being  first  satisfied*  The  Act  makes  no  dis- 
tinction between  liquid  debts  and  obligations  ad  facta  pnestandOf 
and  the  confiscation  is  provided  to  follow  without  any  outlawry, 
dennndationy  or  other  form  than  the  excommunication  itself* 

For  the  completion  of  our  historical  review,  it  will  be  necessary 
to  exhibit  the  steps  by  which  letters  of  horning  were  made  to  re- 
place the  older  forms  of  diligence.  But  this  part  of  our  subject  must 
be  reserved  for  our  next  impression. 

{To  be  continued.) 
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Style$  of  Deeds  and  IneirumeniBy  in  accordance  wiih  the  TUlee  to 
Land  (Scotland)  Aete^  1858  and  1860 ;  vnth  Notes  on  the  Conir 
pUtiion  of  TUlee  under  the  AeU.  By  A  Convetanceb.  (Revised 
by  a  Membor  of  the  Bar.)    Edinburgh  :  Bell  and  Bradfute. 

Our  Law  of  Seal  Property^  tciih  Suggestions  for  its  Amendment^  and 
Strictures  on  the  Propoeal  of  Sheriff  HaUard  for  the  Abolition  of 
Feudal  Conveyancing.    By  James  Dundas  Grant,  Advocate. 

Wb  believe  there  are  amongst  the  non*profossional  public  a  cour 
sideraUe  number  of  well-meaning  would-be  law  reformers,  who  are 
sceptical  as  to  the  reality  of  the  changes  that  have  been  introduced 
into  the  structure  and  terminology  of  conveyancing,  and  still  look 
forward  with  comidaoency  to  the  realization  of  a  system  of  styles 
wUdi  may  dlot  something  like  a  page  of  letter-paper,  and  no  more, 
to  the  expression  of  the  most  complex  provisions  of  our  entmls  and 
tmst-flettlements.  To  enthusiasts  of  this  stamp  we  would  recom- 
mend the  perusal  of  a  progress  of  titles,  commencing  shortly  before 
the  Sasine  Statute ;  and  that  not  merely  as  an  act  of  intellectual 
<li8ciplme,  but  because  we  believe  it  to  be  impossible  for  any  un 
prqudieed  student,  capable  of  understanding  conveyancing,  to  eic* 
amine  the  series  of  changes  that  have  been  efiected,  without  admiring 
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the  ingenuity  displayed  in  the  compression  of  all  that  was  valoable 
in  the  Old  Styles,  into  the  compact  and  very  intelligible  forms  which 
have  at  length  received  the  sanction  of  the  Legislature. 

These  principles  of  condensation  may  be  traced  in  the  recent 
legislation  affecting  real  property.  The  first  is  the  principle  ci 
shortening  the  language  of  clauses  by  substituting^  instead  of  the  old 
verbose  forms,  what  may  be  called  shorthand  expression  for  them, 
the  short  clauses  being  declared  by  the  Legislature  to  have  the 
same  effect,  and  to  be  subject  to  the  same  construction,  as  those 
which  they  were  designed  to  replace.  The  application  of  this  prin- 
ciple to  conveyancing,  while  it  diminishes  the  labour  of  copying,  and 
pro  tanto  the  chances  of  committing  purely  clerical  blunders,  does  not 
relieve  the  conveyancer  from  any  portion  of  the  labour  and  respon- 
sibility connected  with  the  preparation  of  the  clauses.  In  practice, 
the  new  system  may  have  a  tendency  to  lead  to  an  unthinking 
acquiescence  in  the  use  of  forms,  which  often  mean  a  great  deal 
more  than  meets  the  ear ;  but  the  scientific  conveyancer  most  still 
feel  the  necessity  of  referring  to  the  old  styles,  as  interpreted  by 
Parliament,  whenever  there  is  the  slightest  doubt  as  to  the  extent  to 
which  his  client  ought  to  be  committed.  The  principle  in  question 
was  very  successfully  and  completely  carried  out  by  the  Lands 
Transference  Acts  of  1847 ;  and  as  it  has  been  generally  felt  that 
brevity  of  expression  reached  its  limit  in  those  Acts,  it  became 
necessary  to  resort  to  some  different  principle  in  the  legislation  that 
has  succeeded  them. 

The  next  obviously  available  principle  of  abbreviation  was  that 
of  the  entire  omission  of  superfluous  deeds  and  clauses  of  deeds 
hitherto  in  use.  This  system  was  initiated  by  the  introduction  of 
the  Heritable  Securities  Acts,  the  leading  features  of  which  were 
the  substitution  of  infeftment  by  direct  registration  of  the  convey- 
ance, for  sasine ;  and  the  invention  of  new  writs,  which  were  sub- 
stantially equivalent  to  instruments  of  sasine,  to  be  used  in  cases 
where  direct  registration  was  inconvenient  or  inapplicable.  It  will 
strike  any  reader  unacquainted  with  our  peculiar  forms,  that  regis- 
tration, for  the  purpose  o{  pubUcaiiony  must  then  necessarily  be  most 
perfect  when  the  deed  that  is  to  be  published  is  itself  put  upon  re- 
cord ;  and  it  is  a  remarkable  proof  of  the  tenacity  with  which  men 
in  every  walk  of  life  cling  to  the  traditions  of  their  class,  that  the 
system  of  recording  a  different  deed  from  the  actual  conveyance,  to 
say  nothing  of  the  needless  ceremony  of  giving  sasine,  should  have 
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been  retained  in  its  integrity  until  a  comparatively  recent  period. 
Bat  nhef  the  system  of  registering  eowoeyanees  had  been  recognised 
in  the  case  of  heritable  securities,  it  was  seen  that  instruments  of 
sasine  w«re  doomed ;  and,  accordingly,  the  next  Conveyancing  Act 
(the  Titles  to  Land  Act,  1858)  was  in  the  main  just  an  extension  of 
the  principle  of  the  Heritable  Securities  Act  to  all  property  titles.  It 
is  needless  to  add,  that  the  substitution  of  writs  of  confirmation,  etc^ 
f(v  charters  is  just  another  illustration  of  the  mode  of  abbreviating 
by  omisdofiy  as  contrasted  with  that  of  simple  condensation  in  point 
ofs^le. 

StiU  the  great  leading  idea  of  the  feudal  system  (the  relation  of 
saperior  and  vassal)  remains  entire  and  unaffected.  The  procedure 
necessary  for  constituting  and  preserving  that  relation  has  been 
thoroughly  sifted,  and  the  forms  cut  down  to  a  minimum ;  but  the 
profession  are  still  reluctant  to  part  with  the  cherished  fiction  which 
has  been  handed  down  to  them  along  with  names  appropriate  to  a 
difierent  state  of  society.  The  public  have  certainly  had  no  reason 
to  complain  of  the  conduct  of  the  lawyers  in  reference  to  past 
changes,  since  it  is  well  known  that  these  innovations,  which  have 
so  materially  a£^ted  the  emoluments  of  the  profession,  have  pro- 
ceeded fix>m  the  profession  itself,  and  have  been  carried  through 
nuunly  in  consequence  of  its  intelligent  and  disinterested  support. 

Mr  Grant's  pamphlet  shows  very  clearly  the  practicability  of  an 
entire  abolition  of  the  theory  and  practice  of  feudal  conveyancing, 
without  trenching  upon  the  existing  rights  secured  to  superiors. 
We  have  recently  had  occasion  to  go  over  nearly  the  same  ground 
in  noticing  an  anticipated  extension  of  the  Titles  to  Lands  Acts ; 
and  we  shall  not  refer  to  the  subject  at  present,  further  than  to  say 
that  when  the  time  comes  for  such  a  change,  the  profession  will,  as 
we  believe,  be  prepared  to  meet  it  in  that  liberal  spirit  which  they 
have  always  evinced  in  the  reception  of  such  measures.  But  we 
would  deprecate  the  too  hasty  and  rapid  succession  of  partial  inno- 
vataou  in  the  law  of  land  rights,  as  tending  to  introduce  confusion 
into  titles,  and  more  likely  to  create  expense  and  beget  a  feeling  of 
insecurity,  than  to  confer  any  real  boon  upon  the  purchasers  of  pro- 
perty. 

The  mode  of  completing  a  title  under  the  conveyancing  statutes 
is  already  at  times  a  problem  of  considerable  difficulty ;  and  the 
labour  is  increased  by  the  circumstance  that  the  rules  of  procedure, 
and  even  the  styles  for  the  different  clauses  of  the  instruments,  are 
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scattered  through  8  variety  of  Acts  of  Parliament  which  have  not 
always  been  drawn  with  immediate  reference  to  the  preceding 
statute  The  styles  for  heritable  rights  brou^t  ont  by  the  Jnri- 
dical  Society  were  very  soon  rendered  useless  by  the  promnlgstion 
of  the  ^  Titles  to  Land  Act,  1858 ;"  and  until  the  appearance  of  the 
Tolame  of  styles  now  before  us,  there  was  really  no  recognised  or 
useful  guide  to  the  practitioner  in  the  preparation  of  title«deedi; 
a  reference  to  the  statutory  schedules  was,  in  fact,  his  only  resonice. 
The  new  stylesy  therefore,  supply  a  void  in  professional  literatnre; 
and,  judging  fix>m  the  careful  and  methodical  way  in  which  the  task 
has  been  executed,  we  do  not  doubt  that  they  will  be  found  Tery 
useful  and  acceptable  to  practical  conveyancers.  It  is  of  course 
impossible,  in  criticising  a  work  of  this  kind,  to  guarantee  the  accu- 
racy of  the  forms  of  which  it  is  composed ;  but  we  may  say  that, 
having  compared  some  of  the  leading  styles  with  the  original 
sources,  we  have  found  them  to  be  accurate  and  well  arranged. 
The  author  has  taken  care  to  direct  the  attention  of  the  reader  to 
circumstances  likely  to  be  suggestive  of  variations  on  the  sUtutorj 
form.  The  notes  he  has  added  are  most  intelligent,  while  be  has 
judiciously  abstained  from  overiaying  the  styles  with  commenttzy. 
Although  we  do  not  advise  the  conveyancing  draftsman  to  dispense 
with  a  reference  to  the  statutes  themselves,  we  feel  safe  in  recom^ 
mending  the  edition  in  question  for  all  the  ordinary  purposes  of  a 
style  book. 

Ihe  Conbroveray  between  England  and  Seotiand  on  the  Queethn  of 
Divorce  staled;  vfith  an  Adniee  to  the  Public  to  reflect  on  the  sub' 
jeet  ere  they  commit  themeelvee  implieitly  into  the  hands  of  ih» 
Lawyers.  By  Tbbbnce  Huoheb,  Esq.,  Barrister^it^LaWy  etc. 
Glasgow :  David  Bobertson. 

The  author  of  this  pamphlet,  on  the  Law  of  Domicile  and  Gonna- 
torial  Jurisdiction,  altliough  English  by  profession,  is,  if  we  maj 
judge  from  his  mode  of  looking  at  the  question,  a  Scotchman,— if 
not  by  birth,  at  least  by  the  tendency  of  his  studies  and  his  legal 
predilections.  Instead  of  criticising,  we  are  tempted  to  apostrophize 
him;  or  rather  to  hand  him  over  to  a  brother  controveniab'st, 
that  he  may  answer,  in  the  name  of  all  that  is  sacred  in  the  domestic 
relations,  whether  his  domicile  be  English  or  Scotch.  If,  unlike 
the  Lord  Chancellor,  he  should  be  able  to  pass  successfully  m  this 
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critical  eztmiDation,  we  should  then  be  prepared^  without  scruple, 
to  endone  bis  qoalifications  as  a  teacher  in  the  yery  interesting  de^ 
putment  of  controversial  jurisprudence  which  he  has  undertaken 
to  elucidate.  As,  however,  we  are  not  in  a  position  to  command 
the  personal  attendance  of  Mr  Hughes  in  the  *^  sapctum,"  we  have 
endeaToured  to  judge  of  his  qualifications  by  the  evidence  which  his 
argument  afibrds.  Disregarding,  for  the  present,  our  individual 
opinion  on  the  merits  of  the  question  in  dispute,  we  think  we  may 
ooDgratulate  the  advocates  of  universal  jurisdiction  on  having  found 
amongst  the  members  of  the  English  bar  so  able  and  zealous  an 
expositor  of  their  sentiments. 

Mr  Hughes^  in  stating  the  case,  pcnnts  out  very  forcibly  that  this 
international  question  of  jurisdiction  is  one,  the  settlement  of  which 
should  not  be  left  entirely  in  the  hands  of  lawyers.  In  this  view  we 
are  disposed  to  concur.  The  rules  applicable  to  questions  of  dis- 
puted jurisdiction,  although  professedly  founded  on  the  civil  law, 
aie,fi}r  the  most  part,  the  work  of  a  few. German  doct(M»  of  the 
fifteenth  and  sixteenth  centuries,  who  set  their  wits  to  work  to 
derise  the  best  means  of  averting  the  quarrels  likely  to  arise  in  the 
then  divided  state  of  political  organization  on  the  Continent  That 
their  rules  should  have  been  so  extensively  followed  in  modem  times, 
is  a  strong  proof  of  the  merits  of  their  labours ;  but,  in  the  altered 
condition  of  modem  society,  some  of  their  principles  may,  per- 
chance, be  found  inconvenient,  or  at  least  not  well  adapted  to  there- 
gnlation  of  judicial  proceedings  in  countries  so  intimately  connected 
as  England  and  Scotland.  Though  averse  to  statutory  innovations 
upon  the  common  law,  we  see  no  reason  why  the  Legislature, 
when  the  matter  is  brought  before  it,  should  not  deal  with  the 
practical  as  well  as  the  antiquarian  aspect  of  the  question* 

lo  his  second  chapter,  Mr  Hughes  indulges  us  with  a  cursory 
view  of  the  institutions  of  marriage  and  divorce,  from  the  Christiau 
era  to  the  Beformation.  Except  as  exhibiting  the  steps  by  which 
the  Bomish  clergy  made  good  their  encroachments  on  the  civil 
power,  this  dhapter  does  not  appear  to  have  any  very  direct  bearing 
upon  the  snlyect  of  discussion.  The  author  professes  to  lament  the 
somewhat  loose  and  antinsalvational  tendency  of  the  Boman  domes- 
tic arrangements,  which  enabled  a  married  couple  to  separate  with- 
out more  ceremony  than  attends  a  dissolution  of  copartnery  in  our 
own  times.  We  do  not  think  he  is  justified,  however,  in  stigmatizing 
those  arrangements  as  licentious  and  immoral,  unless  he  is  prepared 
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to  give  the  palm  for  sanctity  to  the  English  system,  which  condemns 
the  injured  party  to  the  endurance  of  every  degree  of  contumely, 
neglect,  and  moral  degradation,  in  default  of  satisfactory  evidence 
bemg  obtained  of  actual  infidelity.  The  Scottish  divorce  law  escaped 
very  early  from  the  trammels  of  ecclesiastical  prejudice ;  the  remedy 
of  divorce  in  case  of  continued  desertion  having  been  originally  ob- 
tainedy  as  the  author  points  out,  through  the  exertions  of  a  noble 
Duke  who  was  personally  interested  in  the  question.  We  are  glad 
to  see  that  Mr  Hughes  recognises  the  justice  of  this  measure^  which 
enables  the  injured  woman  to  put  an  end  to  an  agreement  which  her 
partner  has  wholly  failed  to  fulfil. 

We  have  so  often  had  occasion  to  refer  to  the  Conjugal  Rights 
Bill,  and  the  relative  jurisdiction  controversy,  that  we  do  not  fed 
disposed  at  present  to  enter  the  lists  with  Mr  Hughes  in  answer  to 
.  his  suggestions.  Nor  would  that  course  be  just  to  him  unless  we 
had  sufficient  space  at  command  to  allow  of  our  extracting  the  sub- 
stance of  his  argument.  Suffice  it  to  say,  that  the  author  exhibits, 
in  a  very  satisfectory  way,  the  various  legal  grounds  in  respect  of 
which  the  jurisdiction  of  our  national  Courts  is  sought  to  be  main- 
tained ;  and  defends,  with  considerable  ingenuity,  the  attempted 
exercise  of  jurisdiction  in  each  and  all  of  the  cases  in  point 

The  subject  is  one  of  considerable  interest  at  the  present  moment. 
Several  important  decisions  have  recently  been  pronounced  by  the 
Courts  of  England  and  Scotland,  some  of  them  in  relation  to  the 
Marriage  Law,  others  having  reference  to  mercantile  jurisdiction. 
When  the  divorce  controversy  is  fairly  set  at  rest,  we  may  then 
attempt  something  like  a  rwumi  of  what  is  settled  as  to  the  juris- 
diction of  our  Courts.  In  the  meantime,  the  House  of  Lords  have 
the  subject  under  consideration ;  and  it  is  well  that  the  public  should 
have  the  means  of  forming  an  opinion  for  themselves.  While  we  do 
not  think  that  Mr  Hughes  has  added  anything  to  the  results  of  Mr 
Fraser^s  learned  and  interesting  researches,  we  have  no  doubt  that 
his  pamphlet  will  answer  the  object  contemplated,  by  diffiising  use- 
ful information  amongst  the  public  on  a  subject  closely  affecting  the 
well-being  of  society  and  the  integrity  of  the  family  tie. 
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A  Treatise  on  Legacies  and  Provisions  Mortis  causa^  toitli  special 
reference  to  the  doctrine  of  vesting  under  the  Trust-Deed,  Edin- 
burgh :  BeU  and  Bradfate. 

The  aathor  of  this  little  manual  states,  as  his  reasons  for  publish- 
iog,  the  practical  importance  of  the  sabject,  and  its  fertility  as  a 
source  of  litigation.     We  are  afraid  that,  as  long  as  wills  are  made, 
the  interpretation  of  these  provisions  will  form  a  leading  branch  of 
the  business  of  the  courts  of  every  country  in  which  the  power  of 
testing  is  exercised.    Yet,  prolific  of  litigation  as  the  subject  of 
wills  has  been,  it  is  a  singular  fact  that  Ihe  number  of  authoritative 
decisbns  in  oar  reports  is  unusually  small,  in  comparison  either 
with  those  of  the  English  courts  of  equity,  or  with  those  of  our  own 
ooarts  in  other  branches  of  the  law.     Our  system  of  adjudication  by 
a  court  of  four  judges,  is  not  favourable  to  the  establishment  of  rules 
of  construction ;  and  for  this  simple  reason,  that  it  is  practically 
impossible,  when  four  independent  minds  are  applied  to  the  criticism 
of  t  lengthy,  and,  perhaps,  inartificially  constructed  instrument, 
that  they  should  be  able  to  arrive  at  anything  like  a  common 
opinion.    How  often  does  it  happen,  that  the  importance  to  the 
public  of  having  a  technical  question  settled  one  way  or  the  other, 
6r  outweighs  the  value  of  the  subject  in  dispute  to  the  parties 
themselves ;  and  yet,  on  turning  to  the  reports  for  guidance  in  some 
similar  case  of  perplexity,  we  find,  instead  of  authoritative  exposi- 
tion, mere  tentative  argument,  the  ultimate  ground  of  decision  being, 
perhaps,  the  circumstances  of  the  case.    ^^I  cannot  say,"  observed 
Lord  Ivory  in  the  recent  case  of  Lord  v:  Colvin^  "  that  the  grounds 
of  the  decision  in  Dick  v.  Gillies  are  very  intelligible.     One  judge 
went  upon  one  theory,  another  judge  went  upon  another,  and  the 
jndges  were  not  very  consistent  with  themselves,  and  they  fluctuated 
coD^derably  in  their  opinions."     In  this  charming  little  sketch  of 
jadicial  inconsistency,  struck  off  in  a  spirit  of  unreserving  candour  by 
one  of  themselves,  we  have  an  exhaustive  description  of  the  several 
ways  in  which  a  judge  may  be  inconsistent.    First,  he  may  differ 
fix>m  Judge  A. ;  secondly,  from  Judge  B.,  and  so  on  through  the 
entire  judicial  circle;  n-^/y,  he  may  differ  or  be  inconsistent  with 
Urnself  in  the  course  of  the  same  opinion ;  and,  lastly,  he  may 
^fluctuate"  or  differ  from  his  own  opinion  delivered  on  a  former 
occasion.    To  obtain  the  total  sum  of  possible  interpretation  upon 
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each  point  of  the  case,  it  wonld  be  necessary  to  develop  a  nmiltr 
series  in  relation  to  each  member  of  the  coort,  the  resnit  being  ex- 
pressed by  the  formula  n  (^^^  where  n  represents  the  numerical 
strength  of  the  interpreting  body. 

We  can  easily  understand  the  embarrassing  position  in  which  oor 
judges  must  be  placed  when  desirous  of  giving  effect  to  the  opinions 
expressed  by  their  predecessors,  being  at  the  same  time  sensible  of 
the  importance  of  laying  down  fixed  principles,  with  a  view  to  the 
avoidance  of  further  litigation  on  the  questions  brought  before  Aem. 
The  wonder  is,  that  any  sort  of  consistency  can  be  malntaiqed. 
The  establishment  of  a  system  of  equity  jurisprudence  by  the  deci- 
sions of  the  court  is  really  a  work  of  legislation,  and  legislation 
under  the  enormous  disadvantfige  of  being  tied  down  to  the  investi- 
gation of  only  that  particular  point  whieh  the  accidents  of  time  and 
circumstance  bring  up  for  investigation.  It  is  no  disparagement  to 
the  eminent  persons  who  are  charged  with  the  administration  of  onr 
laws,  to  say  that  the  results  of  such  hap-hazard  law-making  are  not 
always  satisfactory.  Most  willingly  would  we  entrust  them  with 
the  power  assumed  b^  the  Roman  praetors,  and  occasionally  exer- 
cised by  our  own  judges  in  early  times,  of  issuing  edicts  embodying 
general  principles  of  interpretation,  or  rules  explanatory  of  the 
common  law.  While  we  lament  the  absence  of  such  a  power  under 
the  British  constitution,  we  can  sympathize  with  the  author  of  the 
manual  under  consideration,  in  the  difiSculty  he  has  experienced  is 
methodizing  the  law  of  legacies  and  trust  provisions.  Our  own 
commentaries  on  this  department  of  law  were  somewhat  abruptly 
interrupted  about  a  year  ago.  We  have  more  than  once  been  on 
the  point  of  abandoning  the  study,  in  despair  of  obtaining  satis- 
factory materials  in  the  present  condition  of  the  law;  and  nothing 
but  the  hope  of  being  able  to  ascertain  and  settle  thelandmiffb  of 
Scotch  equity  jurisprudence  would  induce  us  to  resume  the  task. 

The  treatise  which  has  given  rise  to  these  somewhat  discursive 
observations,  does  not  pretend  to  a  scientific  character.  Nevertheless, 
it  will  be  found  to  contain  a  considerable  amount  of  useful  informa- 
tion regarding  the  interpretation  of  legaoies.  The  author  acknow- 
ledges his  obligations  to  Mr  Duff  and  Professor  Menzies  ;•  and  we 
need  scarcely  say  that  he  is  on  safe  ground  when  following  in  their 
footsteps.  Some  of  the  chapters  partake  of  the  fault  of  the  last- 
mentioned  author,  being  too  much  founded  upon  dicta  contained 
in  obsolete  decisions.    Every  one  knows  how  little  real  assistance 
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is  to  be  deriyed  fitm  Morison's  Dictionary,  in  any  question  relating 
to  the  interpretation  of  a  settlement ;  and  yet,  by  some  strange 
perv^ty  of  sentiment,  every  writer  who  has  approached  the  sub- 
ject thinks  it  necessaiy  to  cram  his  paper  with  quotations  from  this 
mine  of  ancient  tradition.  Our  author,  however,  has  given  a  good 
sommary  of  the  later  cases,  particularly  in  relation  to  the  law  of 
vesting ;  and  in  default  of  a  more  complete  and  searching  treatise, 
his  manual  may  be  consulted  as  a  useful  summary  of  the  case-lore 
on  the  subject  be  has  treated4 
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Court  of  S$8si(m  Bolls* — ^After  all  tliat  has  been  daid  about  die 
accomulatiou  of  business  in  the  First  Division,  and  the  expedients 
proposed  tor  relieving  the  pressure,  it  is  startling  to  find  that  there 
tre  actnaUy  <»ily  sixteen  cases  ready  for  hearing  in  the  Ordinary 
Bdl  of  that  Court  Everybody  is  asking  what  can  be  the  reason 
of  it  Is  the  Law  of  Scotland  quite  worked  out ;  and  are  there  no 
iaotty  points  remaining  ibr  decision  1  Or  are  the  clients  only  wait- 
ing the  time  when  they  may  obtain  cheap  injustice  frdm  the  Small 
Debt  Courts  %  One  explanation  of  this  sudden  tenuity  of  the  First 
Divifflo9  Rolls,  and  so  far  a  satisfactory  one,  is  to  be  found  in  the 
tui  that  the  Court  in  question  has  decided  an  unusually  large  pro- 
portion of  the  cases  set  down  in  the  Roll  last  issued,  the  extra  sit- 
tings having  sufficed  to  wipe  off  the  small  balance  of  arrears  out- 
standing at  the  dose  of  the  regular  session.  The  last  transference 
of  ctnseB  has  left  in  the  Second  Division,  together  with  the  cases 
enrolled  in  that  Court,  an  aggregate  of  fifty-one  cases  in  the  Short 
BoU ;  so  there  is  still  some  work  for  the  lawyers  in  the  Inner 
House.  But,  on  the  other  hand,  it  must  be  admitted  that  liti- 
gation has  greatly  decreased  during  the  last  year.  We  suspect 
that  the  bad  harvest,  which  so  materially  affected  the  calculations 
of  the  Chancellor  of  the  Exchequer,  has  prevented  many  from 
indulging  in  the  luxury  of  litigation,  who,  in  a  season  of  greater 
prosperity,  might  have  appeared  as  suitors  in  our  courts.  There  is, 
however,  a  growing  conviction  that  our  forms  of  process  are  not  so 
weD  adapted  to  the  administration  of  substantial  justice  as  they 
might  be  made ;  and  unless  some  steps  are  taken  to  remove  this 
dlBsatisfaction',  we  fear  that  no  immediate  increase  of  business  can 
be  looked  for. 
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The  Torbanehill  Mineral  Case. — The  protracted  litigation  by 
which  the  ^^  bitaminons  mineral"  of  Torbanehill  attained  celebrity 
has  been  again  renewed.  The  public,  who  seem  to  be  getting  tired 
of  making  causes  celebres  oqt  of  every  Joint  Stock  explosion  and 
matrimonial  squabble,  may  perhaps  be  interested  in  learning  the 
circumstances  which  have  conspired  to  bring  a  question  of  great 
scientific  importance  once  more  under  the  cognizance  of  a  Scotch 
court  of  justice. 

It  will  be  in  the  recollection  of  our  readers  that  the  nature  of  the 
stratum  of  bituminous  mineral,  underlying  Mr  Gillespie's  estate  of 
Torbanehill  and  adjoining  properties,  formed  the  subject  of  a  juiy 
trial  in  1853,  which  was  remarkable  for  the  contrariety  of  the 
scientific  evidence  adduced  on  that  occasion,  and  for  the  abortiye 
result,  which  rendered  nugatory  an  inquiry  almost  unexampled  in 
duration,  and  in  the  extent  of  preliminary  investigation  which  it 
involved.  The  jury,  in  effect,  did  not  decide  that  the  mineral  either 
was  or  was  not  coal,  but  that  the  meaning  of  the  lease  (which  was 
supposed  to  turn  on  that  question)  depended  rather  on  the  under- 
standing of  the  parties  to  the  contract.  On  this  view  of  the 
matter,  the  jury  found  for  Messrs  Russell,  the  defenders  in  the 
action.  The  pursuer  then  instituted  proceedings  with  a  view  to 
the  reduction  of  the  lease ;  and,  after  two  actions  and  an  appeal  to 
the  House  of  Lords,  the  litigation  was  terminated  by  a  compromise 
honourable  to  both  parties ;  the  basis  of  the  agreement,  as  finally 
adjusted,  being,  that  the  lessees  should  deliver  to  Mr  Gillespie  a 
fixed  proportion  of  the  output  irom  the  mines  in  lieu  of  lordship. 

In  the  meantime,  an  unexpected  turn  had  been  given  to  the 
controversy  in  connection  with  the  important  manufacture  of  ^'par- 
affine  oil,"  which  had  grown  out  of  the  discovery  of  the  Torbanehill 
mineral.  No  sooner  had  the  mineral  been  subjected  to  distillation 
for  gas-making  purposes,  than  it  was  found  to  be  convertible,  by  the 
agency  of  heat,  into  a  limpid  oil,  valuable  for  illuminating  and  other 
purposes.  Patents  were  immediately  taken  out  in  England,  Scot- 
land, and  America,  for  improvements  in  this  manufiaicture ;  and  it 
is  understood  that  the  fortunate  speculators  have  already  realized  a 
large  fortune  by  their  enterprise.  The  patentees  have  been  sue* 
cessful  hitherto  in  defending  their  privilege ;  first  in  an  action  of 
damages  in  England,  and  then  in  an  interdict  case  {Binney  and 
Co,  V.  The  Clydesdale  Chemical  Company)^  which  was  tried  last 
autumn  at  Edinburgh,  and  bids  fair  to  rival  the  Torbanehill  case, 
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both  in  the  magnltade  of  the  stake  and  the  costliness  of  the  inves- 
tigation. The  ori^ality  of  the  invention,  as  claimed  by  the  pa- 
tentees, resolved  into  two  points : — (1.)  an  alleged  improvement  on 
the  old  process  connected  with  the  temperature  of  distillation,  as  to 
which  a  bOl  of  exceptions  was  taken,  but  afterwards  withdrawn ; 
and  (2.)  in  the  applying  to  the  distillation  of  bituminous  coal  a  pro- 
cess which  was  already  known  only  in  connection  with  bituminoua 
shale.  The  alleged  contravention  consisted  in  applying  the  patented 
process  to  the  distillation  of  the  Torbanehill  mineral ;  and  while  the 
patentees'  case  obvionsly  depended  on  the  assumption  that  that 
mineral  fell  under  the  category  of  coal,  it  is  not  a  little  remarkable 
that  the  issue  of  coal  or  no  coal  was  not  raised  at  the  trial.  Other 
manufacturers  of  paraffine,  or,  as  it  is  now  called  photogenic  oil, 
have  declined  to  acquiesce  in  the  verdict,  in  consequence  of  that 
Ime  of  defence  having  been  abandoned ;  and  proceedings  ^e  now 
depending  at  the  instance  of  the  patentees,  and  also  of  Mr  Gillespie 
of  Torbanehill,  who  has  raised  a  reduction  of  the  patent,  with  the 
view  of  determining  the  question  whether  the  manufacture  of  oil 
fiom  the  mineral  in  question  is  protected  by  the  patent.  It  would 
of  coarse  be  premature  to  speculate  upon  the  result;  but  we  be- 
lieve that,  in  all  probability,  the  question,  as  fiir  as  the  public  are  con- 
cerned, will  be  set  at  rest  by  the  verdict  of  a  jury  as  early  as  the 
forais  of  the  court  will  permit. 

AdmUsibUUy  of  Evidence  not  on  Oath. — ^In  a  recent  number  we 
<iirected  the  attention  of  our  readers  to  the  hardship  arising  from 
the  exclusion  of  the  testimony  of  witnesses  who,  as  the  law  stands, 
are  disqualified  from  taking  an  oath.  The  belief  in  an  avenging 
Deity  is  regarded  by  the  law  of  England  as  a  necessary  antecedent 
to  all  religious  conviction  ;  and  the  result  is,  that  individuals  who 
avow  their  disbelief  in  this  tenet  of  the  national  faith  are  excluded 
from  giving  evidence  in  any  form,  however  irreproachable  their 
character  and  opinions  may  be  in  other  respects.  We  are  glad  to 
observe  that  Sir  John  Trelawney,  who  is  well  known  as  the  op- 
ponent of  intolerance  in  every  form,  has  brought  in  a  bill  to  remove 
the  anomaly.  It  is  not  necessary  to  dispute  that  an  oath,  when 
taken  by  a  person  who  has  a  persuasion  of  its  sacred  and  binding 
character,  may  afford  a  security  for  veracity  superior  to  that  de^ 
rived  from  the  mere  liability  to  a  prosecution  for  perjury ;  but  it 
18  equally  indisputable,  that  the  evidence  of  some  persons  not  on 
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oath  would  be  justly  regarded  as  mot&  tra8tw(»rtbj  than  that  of 
others  giveo  under  an  oath  which  was  really  binding  on  their  con« 
sciences.  Absdut^  credibilityy  in  short,  is  unattainable,  even  with 
the  security  of  an  oath  binding  on  the  conscience ;  and  to  predi- 
cate absolute  incredibility  of  the  testimony  of  persons  who  cannot 
pledse  the  conscience  in  that  particular  way,  is  contrary  to  experi- 
ence. The  tendency  of  modem  legislation  has  been  to  refisr  all 
questions  of  credibility  to  the  common  soise  of  the  judicial  tribunal, 
admitting  the  evidence  qiumtum  valeat.  This  consideration  ougbt 
to  induce  all  philosophical  jurists  to  support  the  measure  of  Sir 
John  Trelawney,  which  removes  the  last  stone  from  that  rubbish- 
heap  at  the  door  of  justice  which  Bentham  strove  unsoccessfully 
to  remove,  but  which,  since  sounder  views  have  prevailed,  has  heea 
almost  entirely  swept  away. 

Salmon  Fiaheries  BiU. — ^It  is  not  improbable  that  the  details  of 
this  measure  may  form  the  subject  of  an  animated  discussion  at  one 
of  those  Wednesday  morning  sittings  when  the  Scotch  memben 
are  allowed  to  hold  a  little  Parliament  of  their  own  at  St  Stephen's. 
Public  opinion  appears  to  be  pretty  unanimous  in  the  view  that 
some  restriction  should  be  placed  on  the  rights  exercised  by  pro- 
prietors of  salmon-  fisheries ;  but  the  difficulty  is,  how  to  do  this 
without  destroying  individual  rights  altogether.  Last  autumn  a 
Boyal  Commission  was  appointed  to  inquire  into  the  causes  of  the 
decrease  in  the  supply  of  salmon,  and  if  possible  to  devise  a  remedy. 
Their  report  as  to  the  fisheries  of  England  and  Wales  has  recently 
been  published,  from  which  it  appears  that  the  scarcity  of  fish  Is 
due,  first,  to  the  growth  of  towns  and  the  increase  of  population  in 
the  vicinity  of  large  rivers ;  and,  secondly,  to  the  employment  of  an 
infinite  variety  of  engines,  both  in  the  rivers  and  along  the  sea* 
coast,  for  the  destruction  of  the  salmon.  The  same  causes  have  mani- 
festly been  at  work  in  this  part  of  the  kingdom ;  and  as  it  is  obvions 
that  the  first-mentioned  cause  is  irremediable,  the  Lord  Advocate 
has  naturally  turned  his  attention  to  the  prevention  or  mitigation  of 
the  latter.  There  is  no  reason  to  doubt  that  the  removal  of  aQ 
fixed  apparatus  used  for  the  capture  of  fish  in  our  rivers  and  along 
the  coast  would  be  followed  by  a  large  increase  in  the  supplj) 
and  it  is  fbr  the  proprietors  of  fisheries  to  consider  whether  they 
will  consent  to  such  removal,  and  to  the  partial  inconvenience 
attending  it,  for  the  sake  of  the  larger  profit  which  would  result  to 
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the  whole  bodj  of  proprietors.  The  biU  introdooed  by  the  Lord 
Adrocate  afibrds  an  opportiinily  for  considering  the  question ;  and 
wben  it  is  remembered  that  a  majority  of  the  proprietors  of  sea- 
ooast  fishings  have  also  an  interest  in  the  adjoining  river  fisheries 
(which  would  be  greatly  benefited  by  the  change),  there  is  no  reason 
to  anticipate  any  very  serious  opposition.  The  fact  that  a  small 
number  of  individual  proprietors  would  certainly  be  injured  is  no 
reafloa  for  refusing  to  proceed  with  the  necessary  remedial  mea* 
sores,  though  it  might  be  a  reason  for  giving  compensation. 

It  is  worth  considering  whether  some  plan  could  not  be  devised 
for  giving  partial  compensation ;  for  example,  by  means  of  a  rate 
to  be  levied  upon  the  fisheries  which  are  benefited  by  the  change. 
The  compensation  ought  not  to  be  to  the  full  extent  dP  the  loss ;  for 
this  reason,  among  others,  that  it  is  doubtful  whedier  the  propri&f 
tors  of  stake-nets  and  similar  appliances  have  any  right  to  use 
them  in  the  manner  proposed  to  be  prohibited. 

'^'Qiese  engines,'^  says  the  English  Commissioners,  "  with  few  exceptions,  are 
of  modem  invention.  Stake- nets  have  been  scarcely  known  in  England  until 
within  the  last  fifty  years,  and  ba^-nets  are  still  more  recent,  and  they  are  op* 
posed  to  the  whole  aim  and  spirit  of  the  fishing  laws,  the  object  of  which,  as 
m  been  folly  shown,  was  to  secure  to  the  salmon  a  free  passage  to  and  from 
the  aea,  and  to  cause  an  equitable  distribution  of  them  throughout  the  rivers. 
These  engines  are  baneful  to  the  fisheries,  not  only  on  account  of  the  number 
of  fiflh  which  they  destroy^  but  also  because  they  scare  and  drive  them  away  to 
the  sea,  when  they  come  in  shoals  seeking  the  rivers,  thereby  exposing  them  to 
be  injured  or  destroyed  in  a  variety  of  ways." 

The  law  of  salmon-fishing  is  in  an  unsatisfactory  condition  in 
several  other  respects.  At  the  Jedbnrgh  Circtiit  Court  last  month, 
the  Lord  Justice-Clerk  made  some  strong  observations  regarding 
its  injurious  effects  on  the  morale  of  the  population.  Without 
attempting  to  decide  whether  the  fault  was  in  the  law  itself,  or  in 
the  mode  of  working  it,  his  Lordship  availed  himself  of  the  oppor- 
tunity afforded  in  his  address  to  the  Sheriffs,  to  comment  upon  the 
facts  disclosed  in  cases  tried  before  him,  that  river  poaching  is  car- 
ried on  systematically  in  defiance  of  the  law,  with  the  risk  of  serious 
aflrays  between  the  rural  population  and  the  bailiffs  and  officers,' 
and  with  scarcely  a  possibility  of  obtaining  convictions.  These  are 
matters  deserving  the  attention  of  the  Lord  Advocate  when  his  bill 
goes  into  Committee.  The  main  feature  of  his  bill — the  suppres- 
sion of  fixed  engines  for  the  capture  of  fish — is  rather  a  question 
of  policy  than  of  law,  though  the  case  of  the  objectors  assumes  a 
1^  complexion,  being  founded  on  the  assertion  of  their  rights  of 
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property.  Whatever  becomes  of  the  bill,  the  Crown  ought  at  least 
to  reftise  to  grant  any  new  rights  of  fishing  on  the  sea-coast,  or  to 
renew  those  which  may  chance  to  expire ;  taking  care,  at  the  same 
time,  to  prevent  the  erection  of  stake-nets  by  parties  who  have  no 
title  derived  fix)m  the  Crown. 

Mr  Caird  and  Sheriff  Court  Reform. — Mr  Caird  has  addressed  a 
letter  to  the  Edinburgh  Daily  Review  in  explanation  of  his  Sheriff 
Court  Bill,  and  in  reply  to  the  remarks  in  our  last  number.  We 
feel  much  pleasure  in  acknowledging  the  courteous  and  amicable 
tone  of  his  remarks ;  and  we  venture  to  hope  that,  with  the  amend- 
ments "which  he  holds  out  the  hope  of  introducing,  the  measure  may 
be  made  to  answer  the  object  contemplated  by  its  promoters,  with- 
out interfering  with  the  legitimate  practice  of  the  metropolitan  pro- 
fession.   The  letter  is  as  follows : — 

'*  Sir, — ^M^  attentioii  has  been  directed  to  an  editorial  article  on  the  Sheri& 
GonrtB  Bill  in  the  Journal  of  Jurisprudence  for  this  month.  I  beg  to  ac- 
knowledge the  courtesy  of  the  writer,  and  to  thank  him  for  the  admission  which 
he  makes,  that  the  bill  ^  presents  in  its  leading  provisions  as  fair  a  plan  of 
Sheriff  Court  Reform  as  the  writer  has  yet  seen.' 

'^  The  writer  remarks  on  the  provision  of  the  bill  by  which  appeals  from  the 
Small  Debt  Court  may  be  decided,  without  hearing  an  argument  by  counsel, 
unless  a  hearing  shall  be  ordered  for  special  cause.  The  ju^ment  is  to  be  glTen 
on  a  case  agr^  on  by  the  parties,  or  adjusted  by  the  Sheriff  ;  and  where  the 
case,  so  prepared,  presents  for  judgment  a  simple  and  well-determined  pcont  of 
law,  the  supreme  judges  might,  as  it  appeared  to  me,  be  trusted  to  decide  with- 
out further  discussion,  unless  they  themselves  should  see  cause  to  order  it.  The 
sole  object  of  the  provision  was  to  avoid  unnecessary  expense  in  small  cases ; 
but  I  am  not  wedded  to  it ;  and  if  it  should  appear  that  public  opinion  is 
favourable  to  a  hearing  by  counsel  in  every  such  appeal,  I  shall  willingly 
acquiesce. 

^'  The  learned  editor  objects  to  the  clauses  which  make  actions  of  reduction 
and  suspension  competent  before  the  Sheriff  up  to  the  value  of  L.lOO,  and  argnes 
that  the  judgments  of  the  Supreme  Court  are  to  be  reviewed  and  set  aside  by 
the  Sheriff.  Suspensions  above  L.25,  and  all  reductions,  as  I  am  informed,  are 
at  present  competent  in  the  Court  of  Session,  and  in  that  Court  alone.  But  the 
Court  of  Session  has  not  been  in  the  habit  of  suspending  or  reducing  the  decrees 
of  the  House  of  Lords.  Not  certainly  from  any  doubt  as  to  the  competency  of 
using  the  forms  of  reduction  or  suspension  in  the  Court  of  Session,  but  because 
of  the  inherent  incapacity  of  an  inferior  Court  to  review  the  decisions  of  its 
superior  Court.  The  same  principle  would  prevent  any  Sheriff  falling  into  the 
mistake  of  supposing  that  he  was  to  review  the  judgments  of  the  Court  of  Ses- 
sion, if  the  forms  of  suspension  and  reduction  were  admitted  in  his  Court. 

"  The  learned  gentleman  remarks  especially  on  tiie  incongruity  of  permitting 
a  Sheriff  to  suspend  a  Court  of  Session  decree  of  registration  on  a  bill.  By  the 
Act  of  1838  such  suspensions  were  expressly  made  competent  before  the  Sheriff, 
up  to  L.25.  And  mistaking  the  effect  of  the  third  clause  of  the  bill,  he  sug> 
gests  the  case  of  a  creditor  for  L.100  defeated  in  a  suspension,  who,  he  says,  in 
that  case,  must  actually  pay  his  debtor  L.lOO  under  this  clause.  He  seems  to 
have  overlooked  two  circumstances ;  first,  that  the  clause  is  intended  solely  to 
afford  a  ready  test  of  the  value  of  the  action  where  the  amount  at  issue  is  not 
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laoartained  on  the  face  of  the  proceedings.  The  clause,  therefore,  will  not  touch 
tbe  case  which  he  has  put.  And,  second,  the  pursuer^s  offer  to  take  L.lOO  and 
depart  from  his  acticm  (while  it  tests  his  own  belief  that  the  value  does  not 
exceed  the  sum  limited  by  the  bill),  is  not  binding  on  the  opposite  party,  unless 
he  ckootes  to  accept  it,  which  he  ia  not  very  likely  to  do  if  he  sees  (as  in  the  case 
soppoeed)  that  he  will  be  throwing  his  money  away.  The  provision  is  one,  in 
fact,  which  will  become  practically  operative  only  where  a  pursuer  improperly 
attempts  to  bring  before  the  Sheriff  an  action  of  reduction,  suspension,  decla- 
rator, or  adjudication,  of  higher  value  than  the  limit  which  may  bb  fixed  by 
tbe  hQl,  if  it  should  become  law. 

**  My  object,  however,  is  to  improve  the  bill ;  and  as  a  person  so  well  entitled 
to  form  an  opinion  has  expressed  doubts  of  the  meaning  and  effect  of  the  clauses, 
I  ahall  take  care,  by  inserting  a  few  words,  to  remove  his  doubts. 

*^I  find  that  there  is  a  pretty  general  opinion  that  the  limit  for  actions  of 
redQction,  etc.,  might,  with  safety,  be  fixed  at  a  higher  sum  than  L.lOO.  The 
project  being  new,  1  proposed  that  sum,  because  in  cases  of  that  value  there  is 
at  present  nearly  a  denial  of  justice.  Prudent  men  will  usually  give  up  such  a 
smiill  daim,  rather  than  incur  the  expense  of  proceeding  by  the  forms  of  action 
in  the  Supreme  Court.  1  am  not  myself  adverse  to  the  extension  of  the  limit ; 
hA  I  hope  the  moderation  of  tlie  proposal  will  weigh  with  those  who  have  to 
consider  how  far  it  affects  their  professional  interest. 

"  I  have  felt  it  due  to  the  professional  standing  and  just  authority  of  the 
JojtrwU  of  Jurisprudence  to  answer  its  observations,  and  I  shall  listen  with 
attention  and  respect  to  every  fair  criticism  on  the  bill,  and  to  every  suggestion 
for  its  improvement ;  but  the  recommencement  of  my  parliamentary  duties  will 
pat  it  out  of  my  power  to  engage  in  further  controversy  on  the  subject  out  of 
the  House  of  Commons. — I  am,  Sir,  yours,  etc. 

"  James  Caird. 

"London,  April  11,  1861." 

We  shall  defer  any  further  observations  we  may  have  to  make 
npon  this  bill  till  we  see  what  shape  the  bill  takes  in  Committee, 
for  the  present  we  merely  remark  that  the  clause  of  the  Act  of 
1838,  referred  to  by  Mr  Caird  (1  &  2  Vict.,  cap.  119,  sec.  19),  autho- 
rizing suspensions  under  L.25  to  be  brought  in  the  Sheriff  Court, 
rather  bears  out  the  view  formerly  expressed  by  ourselves  as  to  the 
necessity  for  defining  the  class  of  cases  to  which  the  forms  of  sus- 
P^sion  and  reduction  are  proposed  to  be  made  applicable.  The 
words  of  the  clause  are  very  explicit : — 

Sec.  19.  *^  And  be  it  enacted,  that  where  a  charge  shall  be  given  on  a  decree 
of  r^istration  proceeding  on  a  bond,  bill,  contract,  or  other  form  of  obligation 
fegigtered  in  any  Sheriff  Court  Books,  or  in  the  Books  of  Council  and  S^on, 
or  any  others  competent,  or  on  letters  of  homing  following  on  such  decree, 
for  payment  of  any  sum  of  money  not  exceeding  the  sum  of  twenty-filve  pounds 
of  piiLcipal,  exclusive  of  interest  and  expenses,  any  person  so  charg^  may 
apply  by  petition  to  the  Sheriff  Court  of  his  domicile  for  suspension  of  the  said 
<^ua^  and  diligence,  on  caution,'^  etc. 

We  presume  that  the  object  contempUted  by  Mr  Caird  is  simply 
the  extension  of  the  limits  of  operation  of  this  clause  from  L.25  to 
L'lOO,  accompanied  with  tbe  power  of  using  the  forms  of  reduction 
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where  the  diligence  has  been  put  to  actnal  ezepution.  If  this  be  so, 
there  is  no  need  for  any  new  machinery  for  the  porpase  of  ascer- 
taining the  valae.  The  charge  itself  mast  state  the  sum  sooght  to 
be  recovered;  and  that  sam  represents  the  only  interest  which 
could  be  legitimately  considered  in  actions  of  the  nature  here  con- 
templated. 

New  Law  Bills. — Sir  Richard  Bethell's  great  bankruptcy  measure 
has  passed  the  House  of  Commons ;  and  a  motion  has  been  refused 
to  refer  it  to  a  Select  Committee  of  the  House  of  Lords.  It  is, 
therefore,  not  improbable  that  it  may  undergo  some  considerable 
changes  in  its  passage  through  a  committee  of  the  whole  Upper 
House.  The  points  of  difficulty  relate  chiefly  to  the  proposed  aboli- 
tion of  the  distinction  between  traders  and  non-traders,  and  also 
as  to  what  are  called  ^'  the  dead  men's  clauseS|"  t.^.,  provisions  for 
extending  the  bankruptcy  jurisdiction  to  the  winding-up  of  the 
estates  of  deceased  persons.  On  both  points  the  experience  of  the 
Scotch  system  is  favourable  to  the  projected  innovation.  A  pretty 
general  opinion  has  been  expressed,  to  the  effect  that  the  proposed 
appointment  of  a  chief  judge  in  bankruptcy  b  a  lawyer's  job.  It  is 
certainly  difficult  to  see  the  necessity  for  a  special  court  of  appeal, 
when  the  Chancery  Bench  is  said  to  be  only  half  employed. 

The  Bill  for  the  Protection  of  Trade  Marks  has  only  to  pass 
through  the  last  stage,  preparatory  to  receiving  the  Royal  assent 
The  subject  of  copyright  in  works  of  art  is  handled  in  a  bill  intro- 
duced by  Sir  Richard  Bethell.  The  law  at  present  rests  on  two  old 
statutes  of  George  II.  and  George  HI.,  with  a  supplementary  Act 
of  the  last  reign  applicable  to  lithographs.  Lord  Kingsdown  has 
introduced  a  measure  to  settle  a  question  which  lately  underwent 
elaborate  discussion  in  the  Court  of  Session.  He  proposes  that 
every  will  made  out  of  the  United  Kingdom  by  a  British  subject, 
shall,  as  regards  personal  estate,  be  admitted  to  probate  (and  why 
not  also  to  confirmation  1),  if  made  according  to  the  forms  required 
*'  either  by  the  law  of  the  place  where  the  same  was  made,  or  by 
the  law  of  the  place  where  such  person  was  domiciled  when  the 
same  was  made,  or  by  the  laws  then  in  force  in  any  part  of  the 
United  Kingdom.*'  The  recommendation  by  Lord  Kingsdown  of 
a  measure  of  this  description,  is,  we  should  think,  sufficient  to 
ensure  its  success.  It  deserves  consideration,  whether  some  relaxa- 
tion ought  not,  at  the  same  time,  to  be  made  in  the  rules  concerning 
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the  execution  of  conveyances  of  real  or  heritable  property  by  British 
subjects  resident  abroad. 
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ABUlt»  amend  the  Law  relating  to  the  Removal  of  Poor  Persons  to  Scotland 

and  Irdand. 
Whxbeas  it  IB  expedient  that  better  Means  should  be  provided  for  the  safe 
CkniTeyanoe  to  the  Place  of  their  Destination  in  Scotlana  or  Ireland  of  Poor 
Persons  who  may  be  removed  in  punniance  of  the  Act  passed  in  the  Eighth  and 
Ninth  Years  of  the  Reign  of  her  present  Majesty,  Chapter  One  hundred  and 
serenteen :  Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  Authority  of  the 

1.  No  Application  for  a  Warrant  ordering  the  Removal  from  any  Place  in 
England  to  Scotland  or  Ireland,  of  any  Poor  Person  who  shall  have  become 
chargeable  in  such  Place,  shall  be  heard  and  determined  except  by  Two  or  more 
JnstioeB  in  Petty  Sessions  assembled,  or  by  a  Stipendiary  Magistrate,  or  Metro- 
politan Police  Magistrate  sitting  in  his  Court,  wnich  Justices  or  Magistrate  (as 
the  Case  may  be)  shall  see  such  Poor  Person  or  the  Person  who  is  me  Head  of 
tk  Family  proposed  to  be  removed,  and  shall  be  satisfied  that  everv  Person 
vho  is  proposed  to  be  removed  by  the  Warrant  is  in  such  a  State  of  Health  as 
not  to  be  liable  to  suffer  bodily  or  mental  Injury  by  the  Removal. 

t  Such  Warrant  of  Removal  shall  be  grantea  only  on  the  Application  of  the 
BelieTing  Officer  or  other  Officer  of  the  Guardians  of  the  Union  or  Parish  where 
Bach  Poor  Person  shall  become  chargeable,  and  shall  contain  the  Name  and  re- 
(Mited  Age  of  every  Person  and  Child  under  the  Age  of  Sixteen  ordered  to  be 
removed  by  virtue  of  the  same,  and  the  Name  of  the  Place  in  Ireland  or  Scot- 
land where  the  Justices  shall  find  such  Person  to  have  been  bom  or  to  have  last 
resided  for  the  Space  of  Three  continuous  Years^  and  a  Statement  of  such  Ex- 
amination having  been  made  as  aforesaid  and  of  thesatisfactory  State  of  Health 
of  every  Person  ordered  to  be  removed ;  and  such  Warrant  ^lall  be  addressed 
to  the  Party  applying  for  the  same,  and  to  the  Guardians  of  the  Union,  Com- 
bination, or  Pitfiah  to  which  such  Poor  Person  is  to  be  removed,  and  a  Copy 
shall  be  given  by  and  at  the  Cost  of  the  Person  applying  for  such  Warrant  to 
the  Person  or  the  Head  of  the  Family  about  to  be  remov^  by  virtue  of  it. 

3.  The  Guardians  obtaining  the  Warrant  shall  send  a  Copy  of  it,  together  with 
a  Copy  of  the  Depositions  taken  in  the  Case,  by  Post  to  the  Inspector  of  the 
Poor  or  Guardian  of  the  Pariah  or  Combination  in  Scotland,  or  to  the  Clerk 
of  the  Board  of  Guardians  of  the  Union  in  Ireland,  to  which  such  Poor  Person 
shall  be  ordered  to  be  removed,  upon  the  Request  of  any  such  Inspector  or 
Goardian  in  Scotland,  or  of  the  Board  of  Guardians  in  Ireland. 

4.  Such  Warrant  shall  order  the  Removal  of  the  Poor  Person  to  be  made  to  the 
Place  of  his  Birth  or  Residence  as  aforesaid,  and  shall  order  the  Persons  charged 
with^  Execution  thereof  to  cause  such  Poor  Person,  widi  his  Family  (if  any), 
to  be  safely  conveyed  to  the  Place  or  Parish  in  Scotland  or  Ireland  mentioned  in 
such  Warrant,  and  to  be  delivered  to  the  Inspector  of  the  Poor  in  the  Parish  or 
Combination  in  Scotland,  or  at  the  Workhouse  of  the  Union  in  Ireland,  in 
which  his  Place  of  Birth  or  Residence  shall  be  stated  in  such  Warrant  to  be 
titQated. 

6.  It  shall  be  unlawful  to  remove  any  Woman  or  Child  under  the  Age  of 
Fourteen  as  a  Deck  Passenger  in  any  Vessel  from  England  to  Scotland  or  Ire- 
land, or  from  Scotland  to  Englana  or  Ireland,  dunng  the  Period  from  the 
First  of  October  to  the  Thirty-first  of  March  following,  and  no  Regulation  of 
«^Qstiees  authorizing  such  a  Removal  shall  be  henceforth  legal. 
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6.  Any  Person  having  Charge  of  such  Poor  Person,  by  virtue  of  sudi  War- 
rant, who  shall  wilfully  desert  him  or  anv  One  of  his  Family  before  he  or  ihej 
shall  have  .been  safely  conveyed  to  the  Place  of  his  Destination  shall  be  gnil^ 
of  a  Misdemeanor,  and  upon  Conviction  thereof  shall  be  liable  to  a  Fine  not 
exceeding  Twenty  Pounds^  and  in  default  of  Payment  to  Imprisonment  for  a 
term  not  exceeding  Three  Months. 

7.  If,  by  reason  of  Default  or  wilful  Desertion  on  the  Part  of  the  Guaxdians 
or  other  Persons  having  Charge  of  such  Warrant,  Expenses  shall  be  incurred  bj 
any  Parochial  Board  or  Combination  in  Scotland,  or  by  any  Union  in  Ireland, 
such  Guardians  or  Persons  respectively  shall  be  liable  to  be  sued  in  any  Coontj 
Court  in  England,  or  Sheriff^s  Court  in  Scotland,  having  Jurisdiction  in  the 
Place  from  whence  the  Removal  shall  be  made  by  such  Parochial  Board  or  Com- 
bination, or  an  Officer  appointed  by  them  for  this  Purpose,  or  by  the  Guardians 
of  such  Union. 

8.  Section  the  Sixth  of  the  Act  of  the  Eighth  and  Ninth  Victoria,  Chi^ 
One  hundred  and  seventeen,  is  hereby  repealed. 

9.  Except  so  far  as  this  Act  shall  alter  the  Provisions  of  the  said  Act,  tliig 
Act  shall  be  construed  as  a  Part  of  the  same. 


A  BiU  to  consolidate  and  amend  the  Statute  Law  of  the  United  Kingdom  againit 
Offences  relating  to  the  Coin. 

Preamble.—!.  Interpretation  of  Act.  Current  Gold  and  Silver  Coin;  2 
W.  4,  c.  34,  s.  21.  Copper  Coin ;  22  &  23  Vict.,  c.  30.  False  or  counter- 
feit Coin.  Current  Coin.  What  shall  be  Possession  ;  2  W.  4,  c.  84,  s.  21.— 
2.  Counterfeiting  the  Gold  or  Silver  Coin  ;  2  W.  4,  c.  34,  s.  3.-3.  Colouring 
counterfeit  Coin  or  any  Pieces  of  Metal  with  Intent  to  make  them  pass  for  Gold 
or  SUver  Coin ;  2  W.  4,  c.  34,  s.  4.  Colouring  or  altering  genuine  Coin  with 
Intent  to  make  it  pass  for  a  higher  Coin.— 4.  Impairing  the  Gold  or  Silrer 
Coin,  with  Intent,  &c. ;  2  W.  4,  c.  34,  ss.  6,  19. — 6.  Unlawful  PossoBsion  of 
Filings  or  Clippings  of  Gold  or  Silver  Coin. — 6.  Buying  or  selling,  &c.,  coun- 
terfeit Gold  or  Silver  Coin  for  lower  Value  than  its  Denomination ;  2  W.  4, 
c.  34,  ss.  6,  19  (in  part). — 7.  Importing  counterfeit  Coin  from  beyond  Seas; 
2  W.  4,  c.  34,  ss.  6,  19,  in  part. — 8.  Exporting  counterfeit  Coin. 

9.  Whosoever  shall  tender,  utter,  or  put  off  any  false  or  counterfeit  Coin 
resembling  or  apparently  intended  to  resemble  or  pass  for  any  of  the  Queen's 
current  Gold  or  silver  Coin,  knowing  the  same  to  be  false  or  counterfat,  shall 
in  England  and  Ireland,  be  guilty  of  a  Misdemeanor,  and  in  Scotland  of  a 
Crime  and  Offence,  and  being  convicted  thereof  shall  be  liable,  at  the  Discre- 
tion of  the  Court,  to  be  imprisoned  for  any  Term  not  exceeding  One  Year,  with 
or  without  Hard  Labour,  and  with  or  without  Solitary  Confinement. 

10.  Whosoever  shall  tender,  utter,  or  put  off  any  false  or  counterfat  Coin 
resembling  or  apt)ai*ently  intended  to  resemble  or  pass  for  any  of  the  Queen^s 
current  G^ld  or  Silver  Coin,  knowing  the  same  to  be  false  or  counterfeit,  and 
shall,  at  the  Time  of  such  tendering,  uttering,  or  putting  off,  have  in  hiif  Cus- 
tody or  Possession,  besides  the  false  or  counterfdt  Coin  so  tendered,  uttered,  or 
put  off,  any  other  Piece  of  false  or  counterfeit  Coin  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  of  the  Queen's  current  Gold  or  Silver  Coin, 
or  shall,  either  on  the  Day  of  such  tendering,  uttering,  or  putting  off,  or  within 
the  Space  of  Ten  Days  then  next  ensuing,  tender,  utter,  or  put  off  any  false  or 
counterfeit  Coin  resembling  or  apparently  intended  to  resemble  or  pass  for  any 
of  the  Queen's  current  Gold  or  Silver  Coin,  knowing  the  same  to  be  false  or 
counterfeit,  shall,  in  England  and  Ireland,  be  giiilty  of  a  Misdemeanor,  and  in 
Scotland  of  a  Crime  and  Offence,  and  being  convicted  thereof  shall  be  liable,  at 
the  Discretion  of  the  Court,  to  be  imprisoned  for  any  Term  not  exceeding  Ttoo 
Years,  with  or  without  Hard  Labour,  and  with  or  without  Solitary  Confine- 
ment. 

11.  Whosoever  shall  have  in  his  Custody  or  Possession  Three  or  more  Pieces 
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of  &be  or  counterfeit  Cora  resembling  or  apparently  intended  to  resemble  or 
pas  for  any  of  the  Qaeen^a  current  Gold  or  Silver  Coin,  knowing  the  same  to 
be  fake  or  counterfeit,  and  with  Intent  to  utter  or  put  off  the  same  or  any  of 
them,  shall,  in  England  and  Ireland,  be  guilty  of  a  Misdemeanor,  and  in  Scot- 
knd  of  a  Crime  and  Offence,  and  being  convicted  thereof  shall  be  liable,  at  ike 
Discretion  of  the  Court,  to  be  imprisoned  for  any  Term  not  exceeding  Three 
Years,  with  or  without  Hard  Labour,  and  with  or  without  Solitary  Confine- 
ment. 

12.  Whosoever,  having  been  convicted,  either  before  or  after  the  passing  of 
this  Act,  of  any  such  Misdemeanor  or  Crune  and  Offence  as  in  any  of  the  last 
Three  preceding  Sections  mentioned,  or  of  any  Felony  or  high  Crime  and 
Offence  against  this  or  any  former  Act  relating  to  the  Coin,  shiedl  afterwards 
cQZQmit  any  of  the  Misdemeanors  or  Crimes  and  Offences  in  any  <;^  the  said 
Sections  mentioned,  shall,  in  En^and  and  Ireland,  be  guilty  of  Felony,  and  in 
Scotland  of  a  high  Crime  and  Offence,  and  being  convicted  thereof  shall  be 
liable,  at  the  DisCTetion  of  the  Court,  to  be  kept  in  Penal  Servitude /or  Life  or 
for  any  Term  not  less  than  Three  Years, — or  to  be  imprisoned  for  any  Term 
not  exceeding  Two  Years  with  or  without  Hard  Labour,  and  with  or  without 
Solitary  Connnement. 

13.  Uttering  Foreign  Coin,  Medals,  &c.,  as  current  Coin,  with  Intent  to  de- 
fraud.—14.  Counterfeiting,  &c..  Copper  Coin  ;  2  W.  4,  c.  34,  ss.  12,  19.— 16. 
Uttering  base  Copper  Coin ;  2  W.  4,  c.  34,  ss.  12,  19.— 16.  Defacing  the  Coin 
by  stamping  Words  thereon ;  16  &  17  Vict.,  c.  102,  s.  1,  amended. — 17.  Tender 
of  Coin  so  defaced  not  to  be  a  legal  Tender,  and  Penalty  for  uttering  the  same ; 
16  &  17  Vict.,  c.  102,  s.  2,  amended. — 18.  Counterfeiting  Foreign  Gold  and 
SihaCoin  ;  37  G.  8,  c.  126,  s.  2,  extended  to  Ireland. — 19.  Bringing  such 
coonterfeit  Coin  into  the  United  Kingdom ;  37  G.  3,  c.  126,  s.  3,  extended  to 
Ireiaad. — ^20.  Penalty  for  uttering  such  counterfeit  Coin  ;  37  G.  3,  c.  126,  a. 

1  extended  to  Ireland. — 21.  Second  Offence  of  uttering  counterfeit  Foreign 
Coin ;  37  G.  3,  c.  126,  s.  4,  extended  to  Ireland,  and  amended.  ThM  Offence. 
—22.  Persons  counterfeiting  Foreign  Coin  other  than  Gold  and  Silver  Coin ;  43 
G.  3,  c.  139,  8.  3. — 23.  Penalty  on  Persons  having  more  than  Five  Pieces  of 
such  counterfeit  Foreign  Coin  in  their  Possession  ;  43  G.  3,  c.  139,  s.  6  ;  37 
6. 3,  c.  126,  s.  6. — 24.  Making,  mending,  or  having  Possession  of  any  Coining 
Tools,  Felony ;  2  W.  4,  c.  34,  ss.  10,  19.— 25.  Conveying  Tools  or  Monies  out 
of  the  Mint  vdthout  Authority,  Felony ;  2  W.  4,  c-  34.-26.  Coin  suspected 
to  be  diminished  or  counterfeit  may  be  cut  by  any  Person  to  whom  it  is  tendered. 
Who  shall  bear  the  Loss.  2  W.  4,  c.  34,  s.  13.— 27.  Provision  for  the  Dis- 
covery and  Seizure  of  counterfeit  Coin  and  Coining  Tools,  for  securing  them  as 
Evidence,  and  for  ultimately  disposing  of  them ;  2  W.  4,  o.  34,  s.  14  ;  37  G. 

3,  c.  126,  s.  7;  43  G.  3,  c.  139,  s.  7.-28.  Venue;  2  W.  4,  c.  34,  s.  15.— 29. 
What  shall  be  sufficient  Proof  of  Coin  being  counterfeit ;  2  W.  4,  c.  34,  s.  17. 
—30.  Where  the  counterfeiting  Coin  shall  be  complete  ;  2  W.  4,  c.  34,  s.  3,  in 
part.— 31.  Any  Person  may  apprehend  any  Person  committing  any  indictable 
Offence  against  this  Act.— 32.  No  Certiorari,  &c. ;  37  G.  3,  c.  126,  s.  8 ;  43 
G.  3,  c.  139,  s.  8. — 33.  Venue  in  Proceedings  against  Persons  acting  under 
this  Act.    Notice  bf  Action.    General  Issue.    Tender  of  Amends,  &c.    2  W. 

4,  c.  34,  s.  22 ;  and  see  37  G.  3,  c.  126,  s.  9,  and  43  G.  3,  c.  139,  s.  9.->34. 
Trial  of  Offences  in  Scotland. — 35.  Punishment  of  Principal  in  the  Second 
D^ree,  and  Acoeasories ;  2  W.  4,  c.  34,  s.  18. — 36.  Offences  committed  at  Sea ; 

2  W.  4,  c.  34,  8. 20 ;  7  &  8  Vict.,  c.  2.-37.  What  shaU  be  sufficient  Evidence 
of  Conviction  for  a  previous  Offence  ;  2  W.  4,  c.  34,  s.  9  ;  7  &  8  G.  4,  c.  28, 
8. 11.— 38.  Fine  and  Sureties  for  the  Peace,  in  what  Cases. — 39.  Hard  Labour. 
—40.  Solitary  Confinement ;  7  W.  4,  and  1  Vict.,  c.  90,  s.  5. — 41.  Summary 
Proceedings  in  England  may  be  under  the  11  &  12  Vict.,  c.  43,  and  in  Ireland 
under  the  14  &  15  Vict.,  c.  93— see  17  &  18  Vict.,  c  104,  s.  618— except  in 
London  uid  the  Metropolitan  Police  District. — 42.  Costs  of  Prosecutions. — 43. 
Conunenconent  of  Act. 


264  DIGEST  OF  DECISIONS  llf 


COUET  OF  SESSION. 

FIRST  DIVISION. 

MiLLEB  V.  Cathcabt. — MoTch  16. 

Title  to  Sue — Pro  mdiviso  Proprietor, 

This  was  an  action  of  declarator  at  the  instance  of  Andrew  Miller,  one 
of  the  two  pro  indimso  proprietors  of  the  lands  of  Nether  Barbeth,  in  the 
countj  of  Ajr,  against  Mrs  Macadam  Cathcart,  the  proprietriz  of  the 
adjoining  lands  of  Dalcarnej,  for  the  purpose  of  having  the  marches 
between  the  two  properties  fixed  and  determined.  Mrs  Cathcart  pleaded 
that  as  Miller  was  only  one  of  the  two  pro  indiviso  proprietors,  he  had  no 
title  to  insist  in  the  action  without  the  consent  and  concurrence  of  his 
co-proprietor,  and  the  Lord  Ordinary  (Ardmillan)  sustained  the  plea. 
Miller  reclaimed,  and  the  Court  adhered,  though  with  great  reluctance. 
Their  Lordships  were  of  opinion  that,  had  Miller  been  resisting  encroach- 
ment bj  an  intruder,  his  title  would  have  been  sufficient ;  but  as  Mn 
Cathcart  had  a  tcUis  quaUs  title,  she  could  not  be  convened  except  in  an 
action  at  the  instance  of  both  the  pro  indmso  proprietors. 

Haining  v.  The  Couhissioxers  of  Pouce  of  Dumfries. — Mcarch  16. 

TiUe  to  Sue--Ju3  tertH 

This  was  an  action  of  reduction  and  damages  at  the  instance  of  Haining, 
a  tailor  in  Dumfries,  who  sent  in  estimates  for  the  clothing  of  the  police 
of  Dumfries,  which  were  not  accepted,  when  the  estimates  of  Lockerbie, 
another  tailor,  and  also  one  of  the  Commissioners  of  Police  of  Dumfries, 
were  accepted.  Haining  maintains  that  Lockerbie  was  disqualified  from 
offering,  and  therefore  seeks  to  reduce  the  contract  made  with  him,  and 
damages  for  his  own  loss  of  the  chance  of  getting  the  conti'act.  A  record 
was  made  up  on  the  question  of  tiile,  and  the  Lord  Ordinary  held  that 
neither  as  a  ratepayer  of  Dumfries,  nor  as  a  rival  tailor,  was  the  pursuer 
entitled  to  sue.  The  pursuer  reclaimed ;  and  the  Court,  without  ex- 
pressing any  final  opinion  on  the  question  of  law  raised,  recalled  the  in- 
terlocutor, and  remitted  to  the  Lord  Ordinary  to  make  up  a  record  of  the 
merits. 

Cboll  (Inspector  of  Poor  of  Perth)  v.  The  Scottish  Csxtfral 
Railway  CoMPAmr. — Mcarch  16. 

Poor  Law — Assessment — BaUway. 

This  was  an  action  at  the  instance  of  the  Inspector  of  the  Poor  of 
Perth  for  the  purpose  of  recovering  the  amount  of  assessment  for  the 
poor  laid  on  the  Scottish  Central  Railway  Company  as  owners  and 
occupants  of  property  in  that  parish,  from  Whitsunday  1856  to  Whit- 
sunday 1857.  The  demand  was  resisted  by  the  railway  company  on  the 
ground  that  they  had  not  been  allowed  the  deductions  which  are  pro- 
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Tided  for  bj  see.  87  of  the  Poor  Law  Amendment  Act.  It  would  appear 
that  prior  to  the  passing  of  that  Act  there  had  been  a  usage  in  Perth  of 
assessing  the  poor-rate  on  the  real  rental,  without  anj  deduction  what- 
erer.  When  the  Act  passed,  the  Parochial  Board  resolved  to  continue 
the  assessment  on  the  same  principle  as  before.  This  resolution  was 
intimated  to  the  Board  of  Supervision  under  section  35  of  the  Act ;  and, 
although  apparently  under  some  misapprehension,  it  was  approved  of 
bj  them.  In  these  circumstances,  the  Lord  Ordinary  (ArdmiUan)  held 
that  the  railway  company  were  not  entitled  to  the  deduction  which  they 
claim.  The  reolway  company  reclaimed,  and  counsel  were  heard  on  the 
reclaiming  note.  The  Court  held  that,  whatever  doubt  might  be  cast  on 
the  Board  of  Supervision's  complete  knowledge  of  the  nature  of  the 
Parochial  Board's  resolution,  there  could  be  no  doubt  that  they  had 
approved  of  it,  and  the  assessment  had  been  imposed  according  to  it  since 
1845.  If  that  mode  of  assessment  was  unequal  in  its  effects,  the  proper 
coarse  for  the  railway  company  was  to  take  steps  to  get  it  altered  with 
the  sanction  of  the  Board  of  Supervision.  They  could  not  have  redress 
in  the  present  action. 

Sim's  Trustees  v.  Forbes'  Trustees. — March  20. 
BUI  of  Exchange — Onerosity — Evidence. 
This  is  a  suspension  of  a  charge  on  a  promissory- note  granted  by  the 
late  Robert  Sim,  farmer.  Little  Barras,  Kincardineshire,  to  Mrs  Forbes, 
the  executrix  of  the  late  John  Forbes,  feuar  in  Stonehaven,  on  24th  July 
1858,  for  the  sum  of  L.168,  12s.  The  ground  of  suspension  is  that  it 
was  an  accommodation  bill^  and  a  diligence  to  recover  writings  to  prove 
this  was  granted.  Lord  Ordinary  (Mackenzie)  held  that  the  writing  did 
not  establish  non-onerosity ;  and  the  Court  adhered,  refusing  to  allow  a 
proof  pro  ta  dejure. 

Whitehead  v.  Thomson. — March  20. 
Foreign — Bee  Judicata — Evidence. 
The  pursuer,  George  Whitehead,  is  a  tailor  in  London,  and  he  ob- 
tained a  decree  in  the  Court  of  Queen's  Bench  against  the  defender, 
Idonel  Hill  Thomson,  for  L.51,  18s.  9d.  To  enforce  this  decree  in 
Scotland,  he  has  raised  the  present  action  ;  and  the  defender  pleads  (1) 
that  the  extract  decree  of  the  Court  of  Queen's  Bench  is  not  evidence 
that  such  a  decree  was  pronounced ;  (2)  that  there  was  no  action  at  all ; 
and  (3)  that  the  writ  of  summons  was  not  served  on  him,  and  that  he 
did  not  authorize  appearance  to  be  made  for  him.  The  Court  held 
unanimously  that  the  "  notarial  copy  exemplification  of  judgment "  of  the 
Court  of  Queen's  Bench,  having  attached  to  it  the  sosd  of  that  Court, 
and  signed  by  one  of  the  Masters  in  Chancery,  and  having  its  authenticity 
certified  by  a  notary-public,  is  in  itself  sufficient  evidence  of  the  judg- 
ment of  thai  Court ;  further,  that  there  was  an  action  in  the  Court  of 
Queen's  Bench  was  proved  by  the  admission  on  record ;  and,  lastly,  by 
a  majority,  that  there  were  no  relevant  statements  that  by  English  law 
this  decree  was  invalid  for  want  of  service  of  the  writ  of  sununons,  or 
otherwise,  on  which  a  proof  before  answer  could  be  allowed.  On  this 
hut  point  Lord  Curriehill  dissented,  thinking  (although  he  had  great 
nupidon  of  the  verity  of  the  allegations)  that  the  comity  of  Scotch  law 
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would  not  recognise  a  decree  in  absence  granted  in  a  foreign  Court 
against  a  party  who  had  no  notice  of  the  action. 

The  Qlasoow,  Aikdrie,  and  Mokklands  Junction  Railway 
Company  v.  Drew. — March  27. 
Bekvcancif — Second  Action — lUs  Judicata. 
This  was  an  action  at  the  instance  of  the  Railway  Company  against 
Peter  Drew,  merchant,  Glasgow,  for  recovery  of  L.300  as  calls  on  the 
sixty  shares  of  the  Company  held  by  him.  In  defence,  Drew  stated  that 
the  railway  (the  Act  for  making  which  was  obtained  in  1846)  had  never 
been  formed,  and  that  the  expenses  on  account  of  which  the  calls  had 
been  made  were  not  incurred  under  the  statute,  but  m  consequence  of  a 
number  of  speculations,  such  as  buying  and  selling  land,  entered  into  bj 
the  directors.  It  would  appear  that  in  1854  an  action  of  reduction  of 
these  calls  was  raised  by  certain  of  the  shareholders.  After  the  ndsiDg 
of  that  action,  a  minute  was  put  in  the  present  one  sisting  it  till  the  final 
issue  of  the  reduction,  and  stating  that  the  defender  (Drew),  in  the  event 
of  a  judgment  of  absolvitor  on  the  merits  of  the  reduction  being  pro- 
nounced in  favour  of  the  Railway  Company,  abandoned  all  objections  to 
the  calls,  and  admitted  his  liability  to  pay  the  same.  On  18th  December 
1857,  the  Second  Division,  on  the  ground  that  the  pursuers'  allegations 
were  irrelevant,  sustained  the  defences  in  the  reduction,  dismissed  the 
action,  and  assoilzied  the  defenders  *'  from  the  conclusions  of  the  action 
as  laid.**  This  interlocutor  was  affirmed  by  the  House  of  Lords  on  24th 
April  1860.  Founding  upon  these  judgments,  and  upon  the  minnte 
before  mentioned,  the  pursuers  demanded  decree  in  the  present  action, 
which  the  Lord  Ordinary  (Mackenzie)  pronounced  accordingly.  The 
defender  reclaimed,  and  pleaded  that  the  reduction  having  been  dismissed 
on  the  ground  that  the  pursuer's  allegations  were  irrelevant,  it  could  not 
be  said  that  the  Court  had  considered  or  given  judgment  upon  the  merits 
at  all.  The  Court,  however  (Lord  Deas  dissenting),  were  of  opinion 
that  in  the  reduction  judgment  of  absolvitor  on  the  merits  had  been  pro- 
nounced, and  that  the  pursuers  in  the  present  case  were  therefore  en- 
titled to  decree  in  terms  of  the  minute.  Lord  Deas  thought  that  the 
judgment  in  the  reduction  was  just  in  the  position  of  the  first  decision  in 
the  Torbanehill  case,  being  an  absolvitor  merely  from  the  conclusions  of 
the  action  as  laid,  and  therefore  that  it  could  not  be  pleaded  as  res  judicata 
against  the  present  defender. 

Adv.,  Bbtdone  v.  Aitken. — March  28. 
Asseisment — Burgh  —  Lands  Valuation  Act. 
This  was  an  advocation  of  a  judgment  of  the  Sheriff  of  Edinbui^h, 
finding  the  defender  liable  for  L.27,  15s.  8d.,  being  arrears  of  Annuity- 
tax  for  the  years  1857,  1858,  and  1859.  Mr  Brydone's  defences  are— 
(1)  that  no  legal  assessment  had  been  laid  on  for  these  years ;  and  (2) 
that  the  collector  had  not  authority  to  sue.  The  tax  was  first  imposed 
by  an  Act  of  the  Privy  Council  in  1634,  under  the  authority  of  Parlia- 
ment; but  this  was  superseded  by  the  Scottish  statute  of  1661,  which 
imposed  a  tax  of  six  merks  per  hundred  on  the  inhabitants  for  the  sup- 
port of  the  ministry,  and  directed  the  Magistrates  and  Council  to  appoint 
two  stentmasters  for  each  parish  in  the  city,  who  were  to  survey  and 
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valae  the  hoose-mails,  and  make  up  a  rent-roll,  which  roll  was  declared 
bj  the  statute  to  be  the  unalterable  rule  of  collecting  for  that  year.  On 
this  roll  a  warrant  might  be  obtained  for  summary  poinding  and  impri- 
sonment By  subsequent  statutes  passed  for  the  purpose  of  extending 
the  royalty,  reference  is  made  to  the  Annuity-tax  and  other  local  im- 
posts, and  the  Magistrates  are  empowered  to  appoint  stentmasters  to  levy 
the  tax.  After  the  passing  of  the  Lands  Valuation  Act,  1854,  the  Magi- 
strates discontinued  the  appointment  of  stentmasters,  and  the  tax  was 
left  to  be  levied  by  the  collector,  Mr  Aitken,  without  any  direct  autho- 
rity from  the  Council.  The  advocator  contended  that,  as  it  was  the  duty  of 
the  stentmasters  not  only  to  value  the  property,  but  also  to  assess  and  levy 
the  tax,  there  could  be  no  legal  assessment  except  through  these  officers. 
Even  if  their  functions  were  entirely  superseded  by  the  General  Yalua- 
tion  Act,  it  was  still  the  duty  of  the  Magistrates  to  lay  on  the  tax  and  to 
make  up  a  roll.  These  formalities  having  been  omitted,  there  was  no 
assessment  on  which  action  could  be  raised.  The  Court  held  that  the 
statute  of  1661  provided  machinery  for  making  a  valuation,  because  at 
that  time  there  was  no  general  valuation.  This  was  superseded  by  the 
Talaation  Act,  ivhich  empowered  t^e  Magistrates  to  make  up  a  roll ; 
and  the  roll,  when  authenticated  as  the  Act  required,  was  the  authority 
for  collecting.  They  had  all  the  elements  requisite  for  ascertaining  the 
liability  of  the  individual  ratepayer.  There  was  a  statutory  valuation 
and  a  statutory  assessment.  Lord  Deas  observed  that  he  wished,  with 
Lord  Ivory,  to  reserve  his  opinion  as  to  whether  an  additional  roll  would 
be  necessary  if  the  assessment  were  to  be  enforced  by  summary  diligence. 
In  the  present  case,  the  process  resorted  to  was  an  ordinary  action,  in 
which  it  was  competent  to  state  any  substantial  defence ;  and  it  did 
not  appear  that  there  was  any  necessity  for  a  roll  of  assessment  in  order 
to  constitute  the  debt. 

LoitB  Advocate  and  Others  v.  Sib  J.  Dalzell's  Trustees. — 
March  29. 
Property — Possession — Jus  CoroncB. 
This  was  an  action  at  the  instance  of  the  Lord  Advocate  and  the 
Commissioners  of  her  Majesty's  Woods  and  Forests  against  the  trustees 
of  the  late  Sir  James  Dalzell  of  Binns.  The  object  of  the  action  was  to 
declare  the  Crown's  right  of  property  in  a  piece  of  ground  measuring  about 
three  and  a  half  acres,  and  situated  in  the  vicinity  of  the  Castle  of  Black- 
ness, in  the  parish  of  Carriden,  and  county  of  Linlithgow,  and  bounded 
on  the  north  and  north-east  by  the  old  course  of  the  Blackness  Bum  ; 
on  the  east  and  north-east  by  the  sea,  on  the  south  and  south-west  by 
the  lands  of  Mannerstoun  and  Binns,  part  of  which  was  some  time  ago 
excambed  to  Lord  Hopetoun  ;  and  on  the  south-east  by  the  remainder 
of  the  shore  lands  of  Mannerstoun  and  Binns.  The  pursuers  maintained 
that  the  ground  is  part  of  the  hereditary  patrimony  of  the  Crown.  The 
defenders,  on  the  other  hand,  contend  that  the  ground  belongs  to  them  in 
respect— {1)  it  was  conveyed  by  the  Crown  in  1631  to  the  ancestor  of 
the  late  Sir  James  Dalzell ;  and  (2)  has  been  immemoriably  possessed 
bj  Sir  James  and  his  predecessors  as  their  absolute  property.  A  volu- 
minous proof  was  taken,  after  which  the  Lord  Ordinary  (Kinloch)  decided 
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in  &voar  of  the  Crown,  holding  it  established  that  the  piece  of  ground 
in  question  had  been  immemoriably  possessed  bj  the  tenant  of  the  Grown 
lands  of  Blackness  as  part  of  the  Crown  lands.  The  defenders  reclaimed. 
The  Court  held  that,  although  the  evidence  was  obscure,  on  the  whole  it 
was  against  possession  by  the  Crown  ;  and  taking  that  to  interpret  tLe 
grant,  it  must  be  held  that  the  charter  of  1651  had  conveyed  to  the  Binns 
fiunilj  the  strip  of  ground  in  question. 

Adamb  v.  Adam  and  OTHEBS.^ifareft  30. 

Arbitration — Trust — Minority. 

The  defenders  in  this  action  are  John  Adam,  bookseller,  Dundee,  and 
his  assumed  co-trustees  under  the  trust-deed  of  his  brother,  the  late 
William  Adam,  and  the  pursuers  are  the  sons  of  the  said  William  Adam 
and  nephews  of  the  principal  defender,  John  Adam.  Thej  conclude  (1) 
that  the  trust-estate  should  be  made  over  to  them  in  terms  of  their 
father's  trust-deed,  and  (2)  that  the  defenders  should  count  and  reckon 
with  the  rents  since  Martinmas  1853.  The  defenders  plead  that  all  these 
matters  are  embraced  in  a  submission  between  the  parties  to  William 
Don,  writer,  Dundee.  To  this  the  pursuers  reply  that,  under  their 
father's  trust-deed,  his  trustees  were  appointed  their  ''  tutors  and  can- 
tors "  until  they  reached  the  age  of  twenty-five  years,  at  which  period 
the  share  of  each  was  to  be  made  over  to  him,  and  that  the  submission 
quoad  the  said  trust-estate  is  null,  because,  in  reference  to  that  estate 
and  the  defenders,  the  pursuers,  being  under  twenty-five,  were  minors  at 
its  date.  The  answers  to  this  plea  was  a  denial  of  its  validity  in  law, 
and  an  allegation  of  homologation,  from  the  &cts  that  the  pursuers  after 
attaining  the  age  of  twenty-five  had  taken  part  in  the  proceedings  in  the 
submission.  Against  this  it  was  argued  that  the  deed,  being  null,  conld 
not  be  homologated  ;  that  homologation  only  supplements  the  defective, 
but  does  not  create  or  set  up  what  is  null.  The  Lord  Ordinary  (Neaves) 
held  that  the  first  conclusion  for  conveying  the  trust-estate  to  the  pur- 
suers was  not  excluded  by  the  submission,  but  that  the  conclusion  for 
accounting  subsequent  to  its  date  was  excluded,  as  the  arbiter  had  in 
his  decree  exhausted  the  accounting.  The  Court  adhered,  holding  that 
the  pursuers  could  not  be  deprived  of  their  legal  status  by  their  father*s 
trust-deed.  There  could  be  no  doubt  that  the  submission  had  been 
adopted  and  acted  on  by  the  pursuers  for  years  after  they  attained  the 
age  of  twenty-five. 


SECOND  DIVISION. 
Johnston  v.  Smith  and  Strachan. — March  18. 
Jurisdiction — 40  Dcnfs — Forum  Contractus. 
This  was  an  action  of  damages  by  a  shareholder  of  the  Illinois  Invest- 
ment Company  against  Smith,  sometime  a  director,  and  Strachan,  some- 
time a  manager,  of  the  company.     The  summons  was  served  on  the 
defender,  Mr  Strachan,  by  leaving  a  copy  in  the  key-hole  of  a  country 
house  occupied  by  him  in  Aberdeenshire,  thirty^seven  days  after  he  had 
returned  to  London,  where  he  had  his  ordinary  dwelling-place.    In  the 


THE  COUBT  OF  SESSION.  269 

argument  before  Lord  Einloch  it  was  mamtained  for  the  pursuer,  that 
the  jmisdicdon  conferred  by  fortj  days' residence  in  Scotland  requires  an 
absence  for  the  like  period  to  be  worked  off.  This  plea,  however,  was 
abandoned  in  the  Inner  House,  and  the  jurisdiction  was  maintained 
solely  on  the  ground  that  Scotland  was  ihe  forum  origims  of  the  defender, 
and  that  the  contract  in  respect  of  which  he  was  sued  had  been  made 
in  Scotland.  The  Court,  without  giving  any  opinion  on  tbe  legal 
prineiple  involved  in  this  plea,  dismissed  the  action  \  holding  that,  as  the 
contract  with  the  defender  was  for  service  in  America  as  manager  of  an 
American,  it  could  not  be  dealt  with  as  a  Scotch  contract,  notwithstand- 
ing that  the  shareholders  of  the  company  belonged  to  Scotland.  If  the 
action  were  considered  as  being  founded  on  culpa^  the  jurisdiction  was 
equally  excluded,  because  the  alleged  acts  of  mismanagement  took  place 
in  America* 

Speibs  V,  M*DouQALL. — March  18. 

Burgh— Office  of  Session^  Clerk, 

The  question  here  is  as  to  the  right  to  appoint  a  session-clerk  to  the 
parish  of  Gorbals  in  Glasgow.  By  decree  of  disjunction  and  erection  in 
1771,  among  other  special  regulations,  the  baities  of  Gorbals  and  the 
preses  and  managers  of  the  common  funds  of  Gorbals  were  declared 
to  have  right  to  elect  a  session-clerk.  Thea^  parties  seem  to  have  in 
practice  substantially  exercised  the  power  down  to  1846,  when,  by  the 
Glasgow  Municipal  Act,  the  Magistracy  of  Gorbals  was  brought  to  an 
end,  being  swallowed  up  in  that  of  Glasgow.  The  bailies  thus  dis- 
appeared, and  so  also  did  the  preses  and  managers.  There  being 
property  belonging  to  the  community  of  Gorbals,  Mr  M^Dougall  was 
appointed  judicial  factor  by  the  Court  of  Session  in  1849.  Pown  to 
1855  things  went  smoothly,  when  the  then  session -clerk  died,  and  the 
question  arose  who  was  to  appoint  his  successor.  Mr  M'Dougall  con- 
eidered  that,  as  judicial  factor,  he  was  entitled  himself  to  discharge  the 
duties  and  draw  the  emoluments  of  the  office.  The  kirk-session,  on  the 
other  hand,  held  that  no  one  was  entitled  to  the  office  unless  properly 
elected,  and  as  all  the  parties  entitled  under  the  decree  of  erection — 
hailies,  preses,  and  managers — had  disappeared,  the  right  to  elect  their 
own  officer  at  common  law  reverted  to  them.  They  accordingly  appointed 
Mr  Speirs  to  the  office,  who  has  since  de  facto  performed  the  duties  and 
drawn  the  emoluments.  A  suspension  and  interdict,  at  the  instance  of 
Mr  M'Dongftlly  was  brought  in  1855  against  Mr  Speirs  discharging  the 
duties  of  session-clerk,  which  suspension  was  in  1857  conjoined  with 
a  declarator,  at  the  instance  of  the  kirk-session,  to  have  it  found  that 
they  were  the  sole  parties  entitled  to  make  the  appointment. 

The  Court  held  that  it  would  be  premature  and  unsatisfactory  to  give 
a  judgment  at  present  on  the  merits  of  so  important  a  question,  involving 
the  validity  of  the  appointment  of  a  public  officer,  and  the  consequent 
validity  of  his  acts.  They  therefore  refused  the  suspension  and  interdict 
hoc  statuy  and  superseded  the  declarator,  and  found  that  Mr  Speirs,  as 
nominee  of  the  kirk-session  de  factOj  in  possession  of  the  office,  should 
meanwhile  be  allowed,  as  session-clerk  ad  interim^  to  discharge  the  duties 
and  draw  the  emoluments,  and  should  not  be  disturbed,  except  by  some 
party  having  right  under  the  decree  of  erection. 
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Kennedy  v.  Robertson's  Trustees. — March  19. 
Repcaration — Contract — Expenses. 
This  was  an  action  at  the  instance  of  a  tenant  against  a  landlord  for 
damage  done  to  his  farm  bj  cutting  down  and  carrying  awaj  trees* 
Under  the  lease,  the  landlord  reserved  right  to  cut  down  and  carry  away 
the  whole,  or  such  portion  as  he  pleased,  of  the  growing  wood  on  the 
lands,  upon  payment  to  the  tenant  of  the  sur&ce-damage  caused  thereby. 
The  pursuer  claimed  L.500  damages,  and  averred  that  his  farm,  for  which 
he  paid  L.200  of  rent,  was  injured  by  losing  the  shelter  of  the  trees. 
The  defender  stated  that  the  pasture  would  be  improved  by  the  removal 
of  the  trees,  and,  before  the  action  was  raised,  offered  eleven  guineas  in 
full  of  the  surface-damage.  An  issue  was  adjusted,  and  damages  laid 
at  L.500.  Before  trial  the  parties  agreed  to  compromise  the  case,  on 
the  footing  that  the  pursuer  should  receive  L.100.  The  Court  gave  effect 
to  this  agreement  by  decree  for  L.100 ;  and  the  case  then  came  before 
the  Court  on  the  pursuer's  motion  to  be  found  entitled  to  expenses.  The 
Court  found  the  pursuer  entitled  to  expenses. 

William  Purvis'  Trustees  r.  Purvis'  Executors. — March  20. 
Wiit — Execution — Foreign, 

The  deceased  William  Purvis  wa|  bom  in  Scotland  in  1797,  of 
Scottish  parents.  He  went  abroad  while  young,  but  came  back  to 
Scotland  in  1833.  He  subsequently  made  several  voyages  abroad,  and 
finally  returned  to  Scotland  in  1849,  where  he  resided  continuously  till 
his  death  in  1854.  The  Court,  by  interlocutor  of  16th  December  1859, 
decided  that  he  died  domiciled  in  Scotland.  Li  1823-31-45-48  he  executed 
certain  %Bstamentary  deeds  in  the  Island  of  Sumatra,  and  in  1834  and 
1836  a  trust-disposition  and  settlement  and  codicil  were  executed  by  him 
in  Scotland. 

The  Second  Division,  on  8th  June  1860,  appointed  cases  to  be  laid 
before  the  other  judges,  that  their  Lordships  might  state  their  opinions 
on  the  following  questions : — 1st,  Whether  the  validity  in  respect  of 
formality  of  execution  of  the  writings  alleged  to  have  been  executed 
by  the  deceased  William  Purvis  in  the  Island  of  Sumatra,  in  the  years 
1823-31-45-48,  in  so  far  as  they  purport  to  be  a  testamentary  disposal  of 
his  moveable  estate,  is  to  be  determined  by  the  rules  of  the  law  of 
Scotland  or  by  those  of  the  law  of  Sumatra,  prescribing  the  mode  of 
executing  and  authenticating  such  writings?  2d,  Whether  the  said 
writings  can  receive  effect  as  a  revocation  of  the  testator  s  prior  trust- 
deed  and  settlement  in  whole  or  in  part  ? 

The  Lord  President,  Lords  Ivory,  Curriehill,  Deas,  Neaves,  Ardmillan, 
Mackenzie,  and  Jerviswoode,  delivered  a  joint  opinion,  in  which  they 
held : — Ist,  That  the  validity  of  the  writings,  in  respect  of  formality  of 
execution,  in  so  far  as  they  purport  to  be  a  testamentary  disposal  of  his 
moveable  estate,  is  to  be  determined  by  the  law  of  Sumatra,  prescribing 
the  mode  of  executing  and  authenticating  such  writings  :  to  this  effect, 
that  if  those  writings  are  formally  executed  according  to  the  law  of 
Sumatra,  they  are  to  be  held  valid  in  this  country  as  expressions  of  the 
testamentary  intentions  of  the  deceased.  They  held  it  to  be  settled  law 
that  the  Scotch  statutes  applicable  to  the  execution  of  writs  arp  not 
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imperative  as  to  writings  of  this  nature  executed  in  a  foreign  country, 
boi  that  such  writings  are  receivable  here  as  valid  or  authentic  expres- 
sioDS  of  testamentary  will  if  executed  according  to  the  formalities  which 
would  make  them  valid  as  wills  or  testaments  in  the  country  of  execution, 
and  that  in  this  respect  there  is  no  dbtinction  between  such  writings  and 
anj  writings  of  the  nature  of  contracts  or  obligations  executed  abroad, 
unless  it  be  that  from  the  peculiar  fiivour  shown  to  wills  they  may  be 
treated  with  more  indulgence  than  a  writing  inter  vivos. 

On  the  second  question,  their  Lordships  held  that  the  said  writings, 
supposing  them  well  executed,  according  to  the  law  of  Sumatra,  can 
receive  e^ect  as  a  revocation  of  the  testator's  prior  trust-deed  and  settle- 
ment to  any  extent  to  which  they  may  be  held  to  import  such  revocation. 
'  -^  holding  the  rule  of  law  to  be  clear,  that  no  writing  can  avail  as  a 
of  Scotch  heritage  that  is  not  framed,  both  in 
nality,  according  to  the  peculiar  law 
r^that  that  rule  does  not 
executed 


^' ''''^  ^^.  328  hi         ' 


WlUim  ^ 

TbeLord  Jusipk^w  . 
opinions,  expressed  their  concun — 

The  Lord  Justice-Clerk  stated  that  Lora  »t  ^^ 
present,  also  concurred. 
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Su^^  and  Lib.,  MThail  v.  Campbell. — March  18. 

Competency  of  Appeal — Circuit  Court. 

The  complainer  stated  that  he  was  in  the  employment  of  Duncan 
M'Tavish,  fisherman  at  Oban,  and  formed  one  of  the  crew  on  board  of 
M^Tavlsh's  skiff,  fishing  for  mackerel  and  lith  on  the  coast  of  the  Island 
of  Mull,  and  that,  while  so  engaged,  on  the  morning  of  the  2dd  June 
1860,  the  said  Duncan  M'Tavish  and  his  crew  were  attacked  by  a  party 
of  men,  who  seized  the  boats  and  nets.  Three  days  afterwards  a  com- 
plaint was  brought  before  the  Sheriff  of  Argyleshire,  under  the  Salmon 
Fisheries  Acts,  9  Geo.  IV.,  c.  39,  and  7  and  8  Vict.,  c.  95,  against  the 
complainer,  along  with  his  master  and  others  of  the  crew,  for  '<  fishing 
for  or  attempting  to  take  in  or  from  Loch  Spelvie,  near  the  mouth  of  the 
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river  Lussa,  or  in  or  from  the  mouth  of  the  river  LuBsa,  which  falls  into 
the  Bea  at  Loch  Spelvie,  or  in  or  from  the  confluence  of  the  said  ri?er 
Lussa  with  the  sea,  salmon,  grilse,  sea-trout,  or  other  fish  of  the  salmon 
kind,  without  having  a  legal  right  or  permission  from  the  proprietor  of 
the  salmon  fishery,  and  that  by  means  of  the  scringe  or  draught  or  other 
net  or  engine,  and  an  open  skifi*  or  fishing-boat."  The  parties  were  con- 
victed, and  found  liable  severally  in  the  modified  penal^  of  L.1,  5s. 
Various  objections  to  the  validity  of  the  proceedings  were  stated,  bot 
the  Court  held  that  they  should  have  been  taken  to  the  next  Circuit 
subsequent  to  the  conviction,  and  that  the  mere  fact  of  the  party  not 
having  enforced  the  judgment  until  after  the  Circuit  was  no  reason  whj 
the  appeal  should  not  have  been  taken. 


0iigH0|l  €uts. 


Trustee— Breach  of  Trust.— In  1815,  C.  bequeathed  a  legacy  of  L.400  to  E. 
for  life,  with  remainder  to  her  children,  and  devised  his  r^ty  to  G.  and  P., 
directing  them,  should  his  personalty  prove  insufficient  for  payment  of  debts  and 
legacies,  to  make  up  the  deficiency,  by  sale  or  mortgage,  of  such  realty.  By  a 
cc^cU  he  gave  L.200  to  £.*8  children,  after  her  death.  G.,  a  man  of  weak 
mind,  alone  proved  the  will.  In  1816,  G.  and  P.  conveyed  the  realty  to  F.'s 
brothers  for  L.990,  but  P.  remained  in  possession  till  1822,  when  he  purchased 
the  same  property  for  L.IOOO.  On  his  death  in  1848,  his  devisees  sold  it  for 
L.1440.  U.*B  personalty  had  proved  insufficient,  and  L.865  only  had  been  get 
apart  to  meet  the  legacies.  £.  received  interest  on  the  L.365  until  her  death  in 
1855.  In  1859,  her  children  filed  their  bill  to  have  P.'s  estate  charged  with  the 
deficiency.  The  Court  decided  in  their  favour.  Y.-C.  Stuart :  In  the  Attorney- 
General  v.  Lord  Dudley^  what  did  the  counsel  for  the  plaintiffs  (Sir  S.  BomiUy, 
Mr  Hart,  and  Mr  Wetherell)  rely  upon?  Upon  the  doctrine  of  the  court,  that 
a  purchase  by  a  trustee  of  trust  property  could  not  stand.  The  counsel  for  the 
d^endants  (among  whom  were  Mr  Fonblanque  and  Mr  Leach^  contended  that 
there  was  no  rule  to  show  that  in  all  cases  a  trustee  could  not  nimself  be  a  pur- 
chaser, unless  he  thereby  gained  a  profit  to  himself ;  and  they  cited  Campbell  t. 
WaUcer^  and  Whichcote  v.  Lawrence^  which  had  also  been  relied  on  here.  He 
mentioned  that  to  show  that  counsel  of  the  highest  authority  before  one  of  the 
greatest  judges  who  ever  presided,  having  occasion  to  argue  the  question  of  pur- 
chase by  a  trustee,  had  insisted  that  it  was  necessary  to  show  a  profit ;  and  Sir 
W.  Grant  had  to  deal  with  the  question.  Lord  Rosslyn,  in  Whichcote  r. 
Lawrence^  had  used  the  expressions  to  the  effect  that  a  profit  being  made  by  a 
trustee  was  an  element  in  the  case  to  entitle  a  cestuique  trust  to  relief ;  and  Sir 
W.  Grant,  in  Attorney- General  v.  Lord  Dudley^  said  that  "  Lord  Roeslyn's  rule 
in  Whichcote  v.  Latorence  has  certainly  been  corrected  in  a  late  case  by  the  pre- 
sent Lord  Chancellor,  who  in  one  case  particularly  says,  that  Fox  v.  Macreth 
either  ought  to  have  been  decided  in  favour  of  Macreth,  or  this  court  originally, 
and  finally  the  House  of  Lords,  were  right  in  refusing  an  issue  to  try  whether 
the  estate  was  worth  the  price  Macreth  gave,  or  was  of  a  greater  value  at  that 
time."  The  result  of  that  case  is,  that  it  is  not  necessary  to  dhow  that  the  pur- 
chase was  at  an  undervalue.  The  bare  relation  of  trustee  is  an  ingredient  in 
the  transaction  which  requires  that  there  should  be  something  much  stronger 
than  the 'fact  that  no  profit  was  made,  in  order  to  get  rid  of  the  informahty  of 
title.— (Baifccr  v.  Peck,  9  W.  R.  186.) 
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Railway  Clauses  Act — Ptd>lic  Road. — By  the  pkns  and  sectiong  deposited 
bT  a  railway  company,  it  appeared  that  they  intended  to  carry  their  railway 
leros  a  public  road  by  means  of  a  skew  bridge.  Instead  of  doing  so  they 
diTerted  the  road  for  some  distance,  and  then  restored  it  to  its  former  course  by 
a  bridge  which  croeeed  the  railway  at  right  angles,  thus  causing  two  abrupt  and 
dangi^tms  eurres.  A  dispute  harin^  arisen  between  the  trustees  of  the  road  and 
the  company,  the  Court  granted  an  injunction  until  further  order,  restraining 
the  company  from  proceeding  with  the  works,  and  directed  that  in  the  mean- 
while a  competent  person  should  inquire,  and  report  whether  any  deviation  was 
necesBuy,  and  if  so,  how  it  could  most  conveniently  be  effected. — (Tlie  Attorney- 
General  V.  The  Dorset  Railway  Company,  9  W.  R.  189.) 

Charitt — New  Trustees. — In  appointing  new  trustees  of  a  charity  it  is  suffi- 
cient that  they  are  fit  and  proper  persons  for  the  office;  nor  will  the  Court  re- 
quire proof  tliat  they  are  tlie  most  fit  and  proper  persons  for  the  purpose  to  be 
met  with  in  the  locality.—(Re  The  Lancaster  Charities,  9  W.  R.  192.) 

Specific  Performance — Public  Company — Prospectus — Misrepresentation — 
Application  to  take  Shares. — ^M.,  seeing  a  prospectus  of  a  raOway  and  land  com- 
pany Betting  forth  numerous  details  whereby  its  advantages  and  capabilities 
appeared,  hu  Inroiher  being  a  director,  signs  a  printed  form  of  application  for 
Bbares,  such  form  being  a  part  of  the  prospectus,  and  pays  the  required  deposit 
and  obtains  the  bank  receipt.  The  full  number  ftp^ed  for  not  being  al- 
lotted, M.  receives  back  the  difference  on  the  deposit.  The  articles  of  associa- 
tioQ  are  then  forwarded  to  him  for  signature,  and  applications  made  to  him 
that  he  may  exchange  his  warrants  for  scrip ;  but,  the  shares  having  fallen  in 
the  market,  he  returns  no  answer  to  such  application,  nor  does  he  pay  two  calls 
of  vhich  due  notice  is  sent  to  him.  An  action  is  then  brought  agamst  him,  and 
OD  a  special  case  it  is  decided  that  he  is  not  a  shareholder  under  the  provisions 
of  the  Joint  Stock  Companies  Act  of  1856.  A  motion  having  been  made  to 
rectify  the  register  by  striking  M.'s  name  off  the  list  of  shareholders,  and 
that  motion  standing  over  to  abide  the  result  of  the  trial,  a  bill  is  filed  for  spe- 
cific performance  of  the  contract  to  take  shares.  A  plea  is  put  in  to  that  bill, 
but  overruled  ;  and  it  is  held  that  the  application  to  take  sh^ures  in  a  joint  stock 
company  is  a  contract  which  the  Court  of  Chancery  will  enforce,  this  not  being 
the  case  of  an  ordinarv  partnerahip.  The  suit  then  comes  on  at  the  hearing. 
Held  by  Kindersley,  V.-C.,  that  masmuch  as  the  prospectus  upon  which  the 
application  was  maAe  contained  several  serious  misrepresentations,  the  bill 
must  be  dismissed ;  but  inasmuch  as  the  defendant  acted  without  due  caution, 
did  not  repudiate  until  the  shares  fell,  and  even  then  did  not  communicate  his 
repudiation — ^without  costs.  The  Y.-C. :  Persons  putting  forward  a  prospectus 
holding  out  strong  inducements  to  the  public  to  take  shares  in  a  company  are 
bound  not  only  to  state  the  advantages  with  scrupulous  accuracy,  but  also  to 
omit  nothing  the  effect  of  which  may  be  to  alter  the  extent  of  those  advantages. 
■^The  New  Brunswick  and  Canada  Railway  and  Land  Company  (limited)  v. 
Muggendge,  9  W.  R.  193.) 

Charter-party — Master — Power. — Defendants,  merchants  in  London,  by  their 
agenia  in  ^uth  America,  chartered  the  ship  P.  to  convey  guano  from  South 
America  to  England.  The  agents  advanced  a  portion  of  the  might  to  the  cap- 
tain, llie  Tessei  becoming  unseaworthy,  the  captain  entered  into  another  charter- 
party  in  his  own  name  with  the  plaintiff,  the  captain  of  the  ship  A.,  to  convey 
the  ffuano  to  its  destination,  and  by  the  latter  charter-party  it  was  agreed  that 
the  freight  should  be  the  same  as  in  the  former.  By  a  private  agreement  between 
the  captain  of  the  ship  P.  and  the  plaintiff,  the  latter  agreed  to  convey  the  guano 
for  a  leas  freight,  and  to  pay  the  difference  to  the  former.  Bills  of  lading  were 
agned  by  the  plaintiff,  wherein  the  captain  was  called  the  shipper  and  the  de- 
fendants the  consignees.  In  an  action  by  the  plaintiff  against  the  owners  of 
the  goods  for  freight — Held  in  the  Q.  B.,  1st,  That  the  captain  of  the  ship  P.  entered 
into  the  charter-party  with  the  plaintiff  as  the  agent  of  theiowners  of  the  ship  P. , 
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and  not  as  the  agent  of  the  ownero  of  the  guano.  2d,  That  if  the  captam  of  the 
ship  P.  acted  for  the  owners  of  the  guano  he  could  not  bind  them  hy  soch  a 
contract.  3d,  That  if  the  plaintiff  had  any  lien  for  the  freight  he  could  only 
hare  the  same  lien  that  the  owners  of  the  ship  P.  had,  viz.,  a  lien  for  the  halanoe 
of  the  fo^eight  after  deducting  advances.  Gockbum,  C.  J. :  I  am  by  no  meaiiB 
disposed  to  question  the  doctriiie  in  support  of  which  the  case  of  Shipton  t. 
Thornton  was  cited,  that  the  master  of  a  trading  vessel,  although  primaiily  the 
agent  of  the  shipowner  only,  if  the  vessel  in  which  the  cargo  has  been  shipped 
becomes  incapable  of  conveying  it  to  its  destination  by  the  supervention  of  some 
vis  major^  and  the  shipowner,  or  he,  as  their  agent,  was  not  able  or  cannot,  for 
the  purpose  of  conveying  the  goods  to  their  destination  and  so  earning  the 
freignt,  tranship  the  goods  and  send  them  to  their  destination  in  some  oth^ 
bottom,  I  am  very  far  from  saying,  under  those  circumstances,  there  may  not 
arise,  and  does  not  arise,  out  of  the  necessity  and  exigency  of  the  circumstances, 
an  implied  authority  to  the  captain  to  act  as  the  agent  of  the  ownen  of  the 
goods,  and  to  do  for  them  what  may  be  expedient  under  the  circumstances,  in 
the  way  of  sending  those  goods  to  their  destination  upon  the  best  terms  he 
could;  but  when  I  say  that  I  say  it  with  this  qualification,  that  the  implied 
authority  of  the  nuister  to  act  under  such  circumstances  as  the  agent  of  the 
owner  of  tJie  goods  is,  as  indeed  it  is  when  he  acts  under  extraordinary  circom- 
stances  as  the  agent  of  his  own  owner,  with  regard  to  the  repairs  of  a  ship,  or 
pledging  the  ship,  or  pledging  their  credit  for  necessaries  whicn  he  may  require ; 
that  in  the  one  case,  as  in  the  other,  the  implied  authority  of  the  master  as  the 
agent  is  co-extensive  only  with  the  necessity  out  of  which  it  arises,  -and  is  limited 
by  that  necessity ;  and  this  I  think  is  but  just  and  reasonable  with  reference  to 
those  with  whose  interests  he  is  dealing  in  their  absence. — {Mathews  v.  GiUbs 
and  Others,  9  W.  R.  200.) 

General  Lien — Principal  and  Agent. — ^A  general  lien  cannot  be  claimed 
according  to  the  law  of  principal  and  agent.  It  arises  only  from  dealing  in  a 
particular  trade  or  line  of  business  in  which  the  existence  of  a  general  Ben  is 
established.  G.,  a  firm  of  London  factors  and  merchants,  were  agents  of  L,  a 
Hamburgh  firm.  G.  purchased  bonds  for  L.,  to  be  held  at  L.'s  disposal,  and 
drew  bills  upon  L.  to  balance  the '  transaction.  In  reply  to  a  letter  advisiDg 
these  drafts,  L.  requested  G.  to  keep  the  bonds  in  safe  custody,  and  to  give  L 
the  numbers  of  the  same  until  the  bills  were  honoured.  After  the  bills  were 
duly  honoured,  G.  stopped  payment.  Held  by  the  L.  C,  reversing  judgment 
of  the  M.  R.,  that  G.  nad  no  hen  upon  the  bonds  for  a  general  balance.  The 
L.  G. :  I  cannot  entirely  concur  in  the  view  which  his  Honour  liie  Master  of 
the  Rolls  appears  to  have  taken  of  this  question,  if  he  said,  according  to  the 
report  of  his  judgment  in  the  Jurist,  "  Wholly  independent  of  any  evidence 
of  custom,  according  to  the  general  law  of  principal  and  agent,  in  mercantile 
dealings  and  transactions,  the  defenders  are  entitled  to  a  Hen  on  these  bonds 
for  their  general  balance."  I  do  not  think  that  a  general  Hen  can  be  daimed 
according  to  any  general  law  of  principal  and  agent.  The  law  of  England  does 
not  favour  general  liens ;  and  I  apprehend  that  a  general  lien  can  only  be 
claimed  as  arising  from  dealings  in  a  particular  trade  or  line  of  business,  such 
as  wharfingers,  factors,  and  bankers,  in  which  the  existence  of  a  general  Hen 
has  been  judicially  proved  and  acknowledged ;  or  upon  express  evidence  being 
given,  that,  according  to  the  established  custom  in  some  other  trade  or  line 
of  business,  a  general  Uen  is  claimed  and  allowed. — (Bock  v.  Gorrissen,  9  W.  B. 
209.) 

Principal  and  ^xmsn— Interest. — ^A.  became  surety  for  the  payment  of  two 
promissory -notes  upon  which  his  son  was  liable.  He  died  before  the  notes  be- 
came due,  and  the  son  being  unable  to  pay  them,  the  trustees  of  A.^s  will  bor- 
rowed a  sum  of  money  sufficient  for  the  purpose,  and  paid  the  amount  due 
for  principal  and  interest  on  such  notes.  By  his  will,  A.  made  his  son  one  of 
his  residuary  legatees..   Held  by  the  M.  R.,  that  the  son,  or  his  sliare  in  the  testa- 
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t«a  estate,  was  bound  to  make  good  to  such  estate,  in  addition  to  the  principal 
turn  paid  by  the  trnstees  on  account  of  such  notes,  interest  upon  the  sums  for 
vMch  the  notes  were  originally  made. — {WilUs  v.  GreeMll^  9  W.  R.  217.) 

Rmlwat  Company — Begtdatiom. — By  the  Act  establishing  the  Rhymney 
Railway  Company,  whose  trains  were  to  run  over  part  of  the  main  une  of 
the  TafF  Yale  Railway  Company,  it  was  provided  that  no  carriages  should  pass 
along  the  Taff  Vale  Railway  unless  th^  were  of  the  construction  and  in  the 
condition  which  the  Taff  Y^de  Railway  Company  from  time  to  time  reasonably 
reqnired.  The  Taff  Yale  Company  issued  certain  regulations  as  to  the  con- 
Btraction  of  all  the  carriages  to  be  brought  on  their  Ime,  requiring  them  to  be 
fitted  with  spring  draw  bars  and  couplings,  spring  buffers,  and  double  breaks ; 
bat  they  only  required  such  regulations  to  be  observed  in  respect  of  every  fourth 
carriage  in  the  trains  passing  over  their  line.  In  consequence  of  the  non-ob- 
senrance  by  the  Rhymney  Riulway  Company  of  these  regulations,  the  Taff  Yale 
Company  stopped  their  trains,  and  refused  to  allow  them  to  use  their  line.  The 
Rhymney  Company  thereupon  instituted  the  present  suit  to  restrain  the  Taff 
Vale  Company  from  impeding  their  traffic,  upon  the  ground  that  the  regulations 
▼ere  tmneoessary  as  applied  to  their  traffic,  which  was  principally  of  a  mineral 
cbaracter.  Heldy  that  although  the  regulations  were  not  necessarv  in  cases  of 
^°Sgsge  trains,  they  were  reasonable  and  useful  in  such  cases.  Also,  that  the 
relaxation  of  the  r^^tionsin  practice  did  not  deprive  the  company  of  the  right 
of  enforcing  them. — {The  Rhymney  Railway  Company  x.  The  Taff  Yak  Rail- 
vay  Company^  9  W.  R.  222.) 

Sotlement  Inter  Yivos — Revocation. — ^VThere  a  person,  considering  him- 
tttf  in  arttctdo  mortis^  without  any  undue  influence  or  pressure  on  the  part  of 
li^  relations  or  friends,  makes  a  voluntary  settlement,  by  deed,  of  the  whole  of 
liis  property,  and  the  deed  contained  no  power  of  revocation,  and  the  donor 
Afterwards  reooven,  he  is  entitled  to  ask  that  such  deed  may  be  delivered  up  to 
be  cancelled,  upon  the  ground  that  no  such  power  of  revocation  was  inserted. 
Tbe  M.  It :  The  solicitor  who  prepares  such  a  deed  ought  to  take  care  that  the 
donor  should  have  an  opportunity  of  revoking  it  if  he  recovers  and  desires  to  do 
^-iForthaw  v.  WelSy,  9  W.  R.  225.) 

Public  Company — Parliamentary  Deposit, — On  an  application  being  made  to 
Parliament  for  an  Act  to  extend  the  K.  &  E.  R.  Co.  a  subscription  contract  was 
entered  into,  and  the  parliamentary  deposit  therein  mentioned  was  professedly 
paid  by  the  directors,  while  in  fact  it  consisted  of  a  sum  borrowed  by  them, 
and  wibsequently  debited  to  the  N.  &  A.  R.  Co.,  in  which  the  N.  &  E.  R.  Co. 
^w  incorporated  by  the  Act  applied  for.  Stuart,  Y.-C,  granted  an  injunction 
'estraining  directors  of  the  N.  &  A«  R.  Co.  from  debiting  ^t  company  with  the 
deposit,  or  any  sums  paid  for  calls  mad^  in  respect  of  the  amounts  mentioned  in 
tlie  said  contract.  By  the  said  Act  it  was  provided  that  any  holder  of  three 
shares  in  the  N.  &  E.  R.  Co.  should,  on  application,  receive  a  certificate  that  he 
▼as  entitled  to  a  share  of  L.IO  in  the  N.  k  A.  R.  Co.  The  plaintiff  had  made 
no  such  application.  Heldj  that  having  been  a  registered  shareholder  in  the  N. 
^  £.  R.  (Jo.f  he  was  entitled  to  sue  to  protect  the  funds  of  the  N.  &  A.  R.*Co., 
in  which  the  N.  &  E.  R.  Co.  was  incorporated. — (Spackman  v.  Lattimore.  9  W. 
R.229.)  1-  vi- 

CoKTRACT — Evidence. — ^Where  the  defendant  was  sued  on  the  following  con- 
^'act— **  Insert  my  advertisement  for  one  year  in  ^  Hotson's  Local  Railway  Time 
Tables,'  the  Great  Northern,  Great  Western,  London  and  North- Western,  Eastern 
Unties,  South-Eastern,  South- Western,  and  Brighton  and  South  Coast.  Space 
^  be  two  squares  in  back  page,  and  charge  per  insertion  to  be  ten  shillings  in 
*ch  monthly  book.  Ten  shifiings  per  month  each  book.  B.  Browne  and  Co.'' 
"~*nd  it  appeared  that  the  plaintiff  published  seven  books  every  month,  and 
«ad  obtained  a  verdict  for  inserting  the  defendants'  advertisement  at  the  rate 
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of  ten  BhiUings  for  each  book — Held^  by  the  Court  of  G.  P.,  that  evidence  of  a 
conversation  showing  that  the  plaintifiTB  charge  was  not  to  exceed  ten  shiUingB 
a  month  on  the  whole  was  not  admisBible. — {Hots<m  y.  Browne^  9  W.  R.  233.) 

Poor-Rate — Assessment^Actual  Value — Original  Value, — Held  by  the  CoTut 
of  Q.  B.,  that  in  assessing  a  railway  company  for  the  relief  of  the  poor,  the 
per-centage  to  be  allowed  on  capital  and  tenant^s  profits  should  be  adcuiated 
upon  the  actual  value  at  the  time  the  rate  is  made,  and  not  upon  the  origiiia] 
cost  price  of  the  rolling  stock ;  and  that  a  company  are  entitled  to  a  deduction 
in  respect  of  things  moveable,  such  as  office  and  station  furniture,  but  not  m 
respect  of  things  so  attached  to  the  freehold  as  to  have  become  part  of  it.  The 
Reduction  to  he  allowed  in  respect  of  stations,  buildings,  and  sidings  is  to  be 
calculated  on  their  actual  viJue  at  the  time  the  rate  is  made,  and  not  on  the 
original  cost  of  construction. — (North  Staffordshire  Railway  Company  v.  Tk 
Churchwardens  and  Overseers  of  the  Township  o/Rushton  Spencer^  9  W.R.  235.) 

Tnvsrr^Evidence. — A  testator  devised  his  real  estates  to  trustees  upon  twst 
for  sale  on  any  of  his  brother's  children  attaining  twenty-one,  the  rents  in  ihs 
meantime  and  the  proceeds  of  the  sale  to  be  invested  and  divided  among  such 
children  of  his  brother  as  therein  directed.  The  testator  died  in  1822.  In 
1849,  the  plaintiff,  the  testator's  nephew,  attained  twenty-one.  The  property 
was  sold,  and  the  poceeds  and  accumulations  were  invested.  Before  the  s^ 
the  rents  were  received  by  the  trustees,  one  of  whom  died  in  1836,  another  in 
1844,  and  the  survivor  in  1851.  In  1859  the  plaintiff  filed  a  bill  agauistthe 
representatives  of  the  several  deceased  trustees,  alleging  that  they  had  neglected 
to  receive  certain  rents,  which,  from  their  wilful  neglect  and  default,  had  been 
lost  to  the  estate,  and  praying  for  an  account  of  rents  so  neglected  to  be  re- 
ceiyed  from  the  testator's  death  till  the  sale  in  1839,  and  for  payment  of  the 
amount  that  should  be  found  due.  There  was  no  charge  of  fraud  against  the 
deceased  trustees.  It  appeared  from  the  bills  of  costs  of  the  solicitor  employed 
by  the  trustees,  which  were  poroduced  in  evidence,  that  the  plaintiff  was  preeent 
when  the  trustees!  accounts  were  settled  and  allowed.  The  plaintiff  denied  all 
knowledge  of  the  solicitor  in  question,  and  stated  that  l^e  was  not  till  lately 
aware  of  the  default  of  the  trustees.  Held  by  the  L.  C,  that  the  bills  of  costs 
were  admissible  as  against  the  plaintiff  to  prove  his  knowledge  and  acquies- 
cence, and  that  the  Court  could  not,  after  such  a  lapse  of  time,  entertain  snch 
a  suit  against  the  representatives  of  the  deceased  trustees.  Held  also,  tbat^ 
letter  written  by  a  deceased  solicitor,  purporting  to  act  as  the  solicitor  of  the 
plaintiff,  was  not  receivable  in  evidence,  as  naving  been  written  on  his  anthori^T 
on  proof  that  there  was  such  a  solicitor  in  practice,  that  the  letter  was  in  his 
handwriting,  and  that  it  came  from  the  custody  of  the  person  to  whom  it  pur- 
ported to  be  addressed,  his  authority  to  act  not  being  proved. — (Bright  v. 
Legerton,  9  W.  R.  239.) 

Sale — Locus  Pcenitentim, — Leasehold  property  was  sold  by  auction  under 
certain  conditions  of  sale,  which  provided  (amongst  other  things)  that  the  pur- 
chase-money should  be  paid  and  the  contract  completed  on  a  particolar  day, 
and  that  if  from  any  cause  whatever  the  purchase  should  not  be  completed 
agreeably  to  the  conditions  by  that  day,  the  vendor  should  be  at  liberty  then 
or  at  any  time  afterwards  to  annul  the  contract,  and  in  such  case  the  purchaser 
was  to  receive  back  his  deposit  in  f  uU  discharge  of  all  claims  against  the  vendor. 
The  vendor  and  the  agents  of  the  purchaser  met  on  the  day  fixed  for  completion, 
and  the  vendor,  after  giving  his  undertaking  to  comply  with  two  undispoeea 
of  requisitions,  executed  the  assignment  under  the  mipression  that  the  pur- 
chase-money was  to  be  paid  by  a  person  who  had  not  yet  arrived,  and  haTU^ 
an  engagement  ekewhere,  handed  Uie  same  to  his  solicitor,  who  was  P^°g 
with  instructions  not  to  part  with  it  till  the  purchase-money  was  paid,  and  iei| 
the  meeting.  The  person  who  was  expected  to  pay  the  purchaae-moiey  D^jJ 
the  vendor  as  he  went  out,  and  they  returned  together  to  tne  meeting;  bottne 
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purchaser's  agent  refuaed  to  pay  the  money  until  those  things  which  the  vendor 
had  given  an  undertaking  if>  do  were  completed.  Thereupon  the  vendor  gave 
notice  that  the  contract  was  aimcdled,  and  suhsequently  sold  the  property  to 
another  person.  Held  by  the  M.  R.,  that  under  the  conditions  the  vendor  had 
a  light  to  annul  the  contract :  and  the  purchaser  having  brought  two  actions 
at  law  against  the  vendor  of  detinue  and  ejectment  to  recover  poeseasion  of  the 
assignment  which  the  vendor  had  executed,  and  of  the  property  purchased. — 
(Hud9aH  V.  Temple,  9  W.  B.  243.) 

Will — Construction. — J.  R.  cave  all  his  estate  and  effects,  after  the  decease 
or  marriage  of  his  wife,  among  his  children  equally,  and  bequeathed  to  his  son 
L.15  per  annum  *^  to  be  paid  extra  to  his  share,  in  consideration  of  his  bringing 
up  S. P.,  and  my  daughter,  to  have  the  same,  viz.,  L.15  per  annum  for  bringing 
up  M.  A.  P.,  extra  to  her  share.'*  Held,  that  a  trust  was  created  for  the  bene- 
fit of  M.  A.  P.,  which  did  not  fail  by  the  death  of  the  daughter. — {Pilcher  v. 
RanddU,  9  W.  K.  251.) 

"Will — Construction. — ^The  following  disposition  of  a  sum  of  L.1500  was  made 
by  the  testatrix,  Amelia  Livsey,  in  revocation  of  a  legacy  by  her  Vill  of  L.1500, 
to  "  Alice  Turner  for  her  separate  use," — upon  trust  to  pay  the  interest  and 
annual  produce  thereof  to  Alice  Turner  for  life  for  her  separate  use  without 
power  of  anticipation,  after  her  death  upon  trust  ^^  for  the  child,  or  if  more 
than  one,  for  all  and  everv  the  children  of  Alice  Turner,  whether  by  her  present 
or  any  future  husband,  who  being  a  son  or  sons  should  live  to  attain  the  age  of 
twen^-one  years,  or  being  a  daughter  or  daughters,  should  live  to  attain  that 
age  or  be  married,"  in  equal  shares  with  powers  for  maintenance  and  advance- 
ment; and  in  case  Alice  Turner  should  die  without  leaving  any  child  who 
siumkl  attain  a  vested  interest  in  the  same  trust  moneys,  then  the  sum  of 
L1500  was  ai»)ointed  u^n  trusts  for  the  benefit  of  another  niece.  Held  by 
Wood,  V.-C,  t£at  the  cmld  of  Mrs  Turner  by  a  past  ^lusband  was  entitled.  — 
(EU  Pickup's  Wm,  9  W.  R.  251.) 

Jurisdiction — DweUing-place  of  Company. — A.  lived  at  H.,  about  twelve 
miles  from  B.,  a  station  on  the  defendants'  railway.  He  was  a  passenger  from 
0.  to  C,  stations  on  the  defendants'  railway.  YHien  he  arrived  at  the  latter 
place  his  luggage  was  missing,  and  not  delivered  to  him  for  four  days.  He 
Wight  an  action  in  this  court  for  non-ddivery,  and  recovered  L.3  damages. 
The  judge  refused  to  certify  for  costs,  and  stated  that  the  action  might  have 
been  brought  in  a  county  court.  On  application  at  chambers  before  another 
judge  a  c^tificate  was  granted,  on  the  ground  that  the  defendants  dwelt  at 
their  head  office,  which  was  more  than  twenty  miles  from  plaintifTs  residence. 
Held  by  the  Court  of  Ex.,  certificate  rightly  given,  and  that  a  company  dwells 
at  its  head  office,  and  there  only. — (Adams  v.  77<e  Great  Western  Railway  Co., 
9  W.  R.  254.) 

Will— Bcrocafitwj.— The  testator  by  her  will  dated  28th  June  1793,  after 
giving  several  legacies  proceeded  as  follows : — ^^  After  all  my  debts  and  legacies 
are  paid,  I  desire  my  fortune  naay  be  divided  between  Captain  R.  Norman,  Esq., 
^  my  coddaughter  Ann  Kynaston ;  I  appoint  my  nephews  Qeorge  and 
I^chard  I^rman  trustees  to  Captain  Richari  Norman,  to  pay  him  half-yearly 
las  share  of  my  fortune.  Part  of  my  fortune  is  in  the  Three  Founds  per  Cent. 
Reduced,  and  part  in  my  nephew^s  hands,  which  there  is  a  bond  to  show.  My 
furniture  I  desire  may  be  divided  between  Captain  Richard  Norman,  Esq.,  and 
his  aster  Mary  Norman.  I  leave  my  goddaughter  Ann  Kynaston  all  my  new 
apparel  and  sJl  my  linen,  all  my  common  clo&es  to  be  divided  between  my  two 
temnts,  and  a  year's  wages  a-piece ;  and  I  appoint  my  nephews  George  and 
Richard  N(»man  executors  of  this  my  last  will."  The  testatrix  made  three 
codicils  to  her  will,  by  the  first  two  of  which  she  altered  certain  legacies,  and 
the  third  of  which  was  as  follows : — *'  Since  I  write  my  will,  my  goddaughter 


278  ENGLISH  CASES. 

Ann  is  dead,  therefore,  after  all  my  debta  and  legadee  are  paid,  I  desire  mj 
fortune  may  be  divided  between  my  nephew  R.  Norman,  Esq.,  and  my  son-in- 
law  Thomas  Kynaston,  Esq.,  for  the  use  of  their  children,  and  when  uiey  come 
of  age  to  have  settled  upon  them  share  and  share  alike.  I  mean  Richard  Nor- 
man, Esq.,  my  niece's  brother,  that  is  to  share  my  fortune  with  my  son-in-law 
Thomas  Kynaston,  Esq."  Knight  Bruce,  L.J.,  said  that  he  concurred  with  the 
Master  of  the  Rolls,  that  Captain  Richard  Norman  took  an  absolute  interest  in 
the  moiety  given  him  by  the  will.  If  any  alteration  was  introduced  by  the 
codicil  in  favour  of  his  children,  the  gift  to  him  could  only  be  effected  so  far : 
and  as  he  had  no  children,  it  was,  in  fact,  not  affected  at  all. — {Norman  v. 
kynaston,  9  W.  R.  259.) 

Injunction — Voluntary  Society. — W.  was  appointed  manager  of  a  voluntarT 
society  for  the  purpose  of  selling  certain  reUgious  books  on  the  society's  prs- 
mises,  with  a  right  to  reside  in  part  of  the  premises,  and  to  carry  on  the  iittde 
of  a  bookseller  on  his  own  accoimt,  and  to  have  six  months'  notice  to  quit. 
Differences  having  arisen  between  W.  and  the  managing  committee,  they  re- 
quired him  to  quit  possession,  which  he  refused  to  do,  and  maintained  himself 
in  the  premises  by  force.  The  Court  of  Chancery  granted  an  injunction  re- 
straining W.  from  acting  as  manager,  with  liberty  for  him  to  reside  in  the 
premises  for  two  months,  and  to  remove  his  property. — {Spurgin  v.  White^  9 
W.  R.  266.) 

Shipping — Charter -party. — ^Declaration  for  breach  of  a  charter-party  naade 
by  the  plaintiffs  as  shipowners,  and  the  defendants  as  agents  of  the  chartererB, 
by  which  it  was  agreed,  amongst  other  things,  that  the  charter-party  being 
concluded  by  the  defendants  on  behalf  of  another  party  resident  abroad,  all 
liability  of  the  defendants  in  every  respect  as  to  all  matt^  and  things  as  well 
before  and  during  as  after  the  shipping  of  the  cargo  should  cease,  as  soon  as 
they  had  shipped  the  cargo.  Stated  that  defendants  made  default  in  loading 
such  cargo  for  a  long  and  unreasonable  time.  The  defendants  pleaded  that  tbs 
cargo  was  loaded  and  shipped,  and  the  vessel  cleared  by  the  defendants  at  the 
custom-house  before  the  conmiencement  of  the  suit,  and  thereupon  all  liabihty 
of  the  defendants  in  respect  of  the  said  charter-party  ceased.  Held  to  be  a 
good  plea  by  the  Court  of  Q.  B. — {Milvain  and  another  v.  Perez  and  others^ 
9  W.  R.  269.) 

Masters  and  Workmen — 6  Geo.  4,  c.  12 — Conspiracy. — ^An  agreement  be- 
tween a  number  of  workmen  to  tell  their  employer  that  unless  he  should  dis- 
charge other  workmen  obnoxious  to  them  they  would  at  once  leave  his  employ, 
is  a  conspiracy  at  common  law,  and  a  workman  who  presents  to  his  empkyyer 
such  an  agreement  in  writing  is  guilty  of  ^^  endeavouring  by  threats  to  force  a 
person  carrying  on  a  trade  or  business  to  limit  the  description  of  his  workmen*' 
within  the  meaning  of  the  6  Geo.  4,  c.  129,  s.  3.  Cockbum,  C.  J. :  Erery 
workman  is  entitled  freely  to  exercise  his  discretion  as  to  whether  he  will  con- 
tinue in  the  employ  of  his  master,  so  long  as  he  is  not  boimd  by  any  contract ; 
and,  more  than  that,  he  has  a  perfect  right  to  give  his  employer  the  alternative 
of  either  discharging  an  obnoxious  servant  or  losing  his  services ;  and  if  Bevenl 
men  consider  that  other  persons  are  obnoxious  to  them,  they  have  a  right  to 
put  it  fairly  to  the  master,  to  discharge  the  others  and  retain  them,  or  retain 
the  others  and  discharge  them.  But  if  they  went  further  than  that,  and  sought 
to  coerce  their  master  by  the  threat  of  what  was  likely  to  operate  to  his  injury, 
they  came  within  the  Act. — (Walsby  v.  Anley,  9  W.  R.  271.) 

Railway  Companies — Carriers. — Where  a  railway  company  posted  up  in  a 
particular  station  a  list  of  tolls,  including  those  taken  for  coab,  held  by  the 
C.  P.,  that  this  was  not  sufficient  evidence  of  their  holding  themselves  out  to 
the  public  as  common  carriers  of  coal  from  that  station. — iOxlade  v.  North- 
Eastern  RaUway  Co..  9  W.  R.  272.) 
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KuiSANCE— iie^ofm&i/tVy.— A  railway  comjiany  empowered  by  Act  of  ParKa- 
ment  to  make  a  bridge  acroes  a  navigable  river,  employed  a  contractor  to  do 
the  work.  In  the  course  of  construction  the  bridge  caused  an  obstruction  of 
the  navigation.  Held,  that  the  company  were  responsible  to  a  person  sustaining 
special  damage  by  reason  thereof.  Wilde,  B. :  The  real  distinction  in  these 
cases  is  this,  where  the  injury  is  occasioned  bv  the  negligent  act  of  a  servant  of 
the  contractor,  collateral  to  the  execution  of  the  work  which  the  contractor  is 
engaged  to  perform,  then  the  contractor,  his  master,  is  liable ;  but  if  the  injury 
is  occasioned  by  the  doins  of  that  which  the  contractor  was  employed  to  do, 
then  the  person  who  emj^ed  him  is  responsible. — {Hole  v.  Sittinghoume  and 
Sheemess  Bailway  Co.,  9  W.  R.  274.) 

Larcent — Lost  Property. — At  the  trial  of  the  prisoner  for  stealing  a  bank- 
note, it  appeared  that  a  customer  at  his  shop  having  made  a  payment  at  the  • 
shop  out  ca  a  purse  in  which  were  bank-notes,  on  the  next  morning  discovered 
that  he  had  lost  a  note,  and  returned  to  the  shop  for  it.  The  prisoner  told  him 
he  knew  nothing  of  it,  but  subsequently  admitted  that  he  had  given  gold  for  it 
on  the  day  of  the  loss.  Upon  objection  that  if  the  jury  believed  the  prisoner  to 
have  foxmd  the  note  they  ought  to  acquit,  in  answer  to  questions  suomitted  to 
them  by  the  judge,  they  found  that  the  note  was  dropped  in  the  shop,  and 
found  there  by  the  prisoner;  that  when  he  picked  it  up  ne  did  not  know,  nor 
had  he  reasonable  means  of  knowing,  who  the  owner  was ;  that  he  afterwards 
acquired  knowledge  of  who  the  owner  was,  and  after  that  appropriated  the 
note ;  that  he  intended  when  he  picked  it  up  to  appropriate  and  deprive  the 
aimer  of  it,  whoever  that  might  be ;  and  that  he  beueved  at  the  time  when  he 
picked  it  up  that  the  owner  could  be  found.  Held,  that  the  prisoner  was 
properly  convicted  of  felony. — {Reg,  v.  Henry  Moore,  9  W.  R.  276.) 

Charter-partt — Delay. — ^Where  the  master  of  a  vessel  is  bound  by  charter- 
party  to  go  to  a  particular  place  immediately  on  being  ordered  by  the  charter^s, 
and  they  send  down  orders  to  the  port  the  vessel  is  to  go  immediately  to  the 
particular  place  in  question  ;  if  there  be  enemies'  cruisers  outside  the  port  by 
vhich  the  vessel  will  be  captured  if  she  goes  out,  held  by  the  L.  P.,  it  is  a 
reasonable  and  justifiable  delay  on  the  part  of  the  master  to  delay  going  out 
until  he  has  communicated  further  with  the  charterers ;  and  it  is  a  question  for 
a  jory  whether  he  was,  under  the  circumstances  of  the  case,  justified  in  pausing. 
--{Pole  and  others  v.  Cetcovitch,  9  W.  R.  279.) 

Herchaitt  Shifpino  Act,  1854 — Registered  Owner. — A  ship  purchased  by  a 
finn,  consisting  of  A.,  B.,  and  C,  and  subject  to  a  lien  in  favour  of  D.  and  E., 
was  registered  in  the  names  of  B.,  C,  D.,  and  E.,  and  on  agreement  was  sub- 
sequently entered  into  by  the  firm  to  assign  the  ship  to  the  plaintiAs  as  a 
secority  for  past  and  future  advances.    This  agreement  was  not  registered,  and 
no  notice  of  it  was  given  to  D.  and  E.    The  firm  subsequently  became  bank- 
rant.    Held  (affirming  a  decision  of  Y.-C.  Wood),  that  the  plaintiffs,  as  equit- 
able mortgagees,  coula  not  recover  as  against  the  assignees  in  bankruptcy  from 
the  proceeds  of  the  sale  of  the  ship  in  respect  of  the  amount  due  to  them  from 
the  firm.    The  Lord  G. :  A  disclosure  of  the  true  and  actual  owners  of  every 
British  ship  is  considered  to  be  of  the  utmost  importance,  with  a  view  to  the 
commercial  privileges  which  British  ships  are  entitled  to ;  and,  still  more,  with 
a  riew  to  the  proper  use  and  honour  of  the  British  flag.    The  State  can  only 
attain  the  desired  mformation  by  the  register  disclosing  the  names  of  the  true 
owners,  and  'bv  the  register  being  considered  by  the  State  the  only  evidence  of 
ownership.     To  acknowledge  the  title  of  a  totally  different  set  of  owners  from 
that  represented  in  the  register  would,  I  think,  be  at  variance  with  the  policy 
and  a  violation  of  the  enactments  of  the  legislature.    The  case  of  the  appeUants 
Kerns  to  me  to  depend  entirely  upon  a  comparison  between  17  &  18  Vict.,  c. 
104,  with  8  &  9  Vict.,  c.  89,  and  the  other  antecedent  Acts  respecting  the 
registration  of  ships,  and  upon  finding  in  the  antecedent  Acts  express  negative 
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and  nollifpring  words,  which  are  now  omitted.  But  this  oomparison  seems  to 
me  ^uite  insufficient  to  indicate  such  an  important  change  in  the  policy  of  the 
Legislature  as  is  contended  for,  when  we  consider  that  the  statute  now  in  force 
also  re-enacts  the  clauses  of  the  former  Acts  which  proTC  the  great  importance 
attached  by  the  Jjcgislature  to  the  information  which  an  obserYanoe  of  the 

rmbed  forms  alone  can  secure. — (Liverpool  Borough  Bank  v.  Tumtr.  9 
R.  292.)  ^        r-  -^ 

Will — Tntsteea  taking  beneficially. — ^A  testator,  after  bec^ueathing  personalty 
to  three  persons  as  joint  tenants  upon  certain  trusts,  devised  and  bequeathed 
the  residue  of  his  real  and  personal  estate  to  the  same  three  persons  as  tenants 
in  common,  subject  to  sucn  disposition  thereof  as  he  might  thereafter  direct 
He  made  no  subsequent  disposition.  Held^  that  the  three  persons  took 
the  residue  benefici^y.  Wood,  Y.-C. :  This  gift  to  the  three  persons  as 
tenants  in  common  was  an  unusual  and  Lmprol^ble  form  of  gift  to  them  as 
trustees.  And  then  came  the  clause,  "  subject,'^  etc.  This  clause  appeared  to 
indicate  an  undecided  state  of  mind  whether  he  would  make  a  subsequent  dis- 
position. He  did  not  say  he  intended  to  make  such  a  disposition,  but  merely 
that  he  might  make  it,  and  the  three  persons  would  take  liable  thereto.  If  the 
testator  had  expressed  a  dear  intention  to  make  a  further  gift,  that  might 
make  a  difference ;  but  on  the  clause  as  it  stood  there  was  no  trust  sufficiently 
declared  so  as  to  oust  the  beneficial  interest. — (Fenton  v.  Hankins.  9  W.  R. 
300.) 

Poors-Rate — Profits, — ^By  agreement  between  two  railway  companies,  the 
London  and  North- Western  Railway  Co.  were  to  use  the  railway  station  at  P. 
jointlv  with  the  Eastern  Counties  Railway  Co.,  paying  to  the  E.  C.  R.  Co., 
who  had  erected  the  station,  a  per-centage  on  their  outlay,  and  other  annnd 
sums  in  proportion  to  the  traffic  and  expenses.  The  agreement  was  to  last  999 
years,  and  contained  other  provisions  for  carrying  on  the  traffic  of  tlie  two 
railways.  Part  of  the  station  was  exclusively  occupied  by  the  L.  &  N,  W.  R. 
Co.,  and  part  was  occupied  jointly  with  the  E.  C.  R.  Co. ;  but,  for  the  pur- 
poses of  tnis  appeal,  the  E.  C.  R.  Co.  were  to  be  deemed  to  be  the  persons 
rateable  in  respect  of  the  whale  occupation.  Shortly  after  the  making  of  this 
agreement  the  traffic  at  the  station  fell  off,  and  the  rateable  value  of  the  station 
for  the  purposes  to  which  it  was  applicable,  and  to  which  it  was,  in  fact,  ap- 
plied, was  found  by  the  seesions  to  be  L.635  per  annum,  and  that  rate  was 
reduced  to  that  amount ;  but  in  ascertaining  this  amount  no  part  of  the  annual 
sums  payable  under  the  above  agreement  were  taken  into  account.  Heid^  that 
the  sums  of  money  so  payable  ought  to  form  part  of  the  rateable  annual  value, 
and  that  the  order  of  sessions  was  Sierefore  wrong. — {Reg,  v.  The  Churchwardens 
and  Overseers  ofFletton,  9  W.  R.  809.) 

Charter-party — Construction, — The  charterer  of  a  ship  at  60b.  freight  per 
ton  wrote  to  his  agent  that  he  was  to  recharter  her  from  Taganrog  to  tnis 
country  "  upon  the  best  terms  obtainable ;  .  .  .  but  if, 'unfortunately,  there 
should  be  a  loss,  your  draft  upon  us  for  the  difference  will  meet  due  honour.'' 
The  current  rate  of  freight  at  Taganrog  when  the  ship  arrived  there  was  40b. 
The  agent,  not  finding  any  one  willing  to  recharter  her,  put  a  cargo  of  his  own 
on  bo^d,  and  drew  a  bill  on  his  principal  for  the  difference  between  the  current 
rate  of  freight  and  the  charter  rate  of  freight.  Held^  that  though  the  ship  was 
lost  on  the  voyage  home,  and  therefore  no  freight  could  become  actually  pay- 
able, a  lofis  had  accrued  to  the  agent  the  moment  he  put  his  goods  on  board,  and 
that,  therefore,  the  principal  was  bound  under  the  terms  of  his  letter  to  accept 
the  bill.  Knight  Bruce,  L.  J. :  It  was  said  that  according  to  English  law  a 
trustee  could  not  delegate  a  discretion,  and  that  he  could  not  act  by  another  in 
matters  of  discretion  ;  but  even  in  English  law  Uus  rule  would  yield,  in  cases 
of  necessity.  Even  in  English  law,  in  some  circumstances,  a  trustee  might  ap< 
point  an  attorney  to  exercise  a  discretion  in  matters  of  the  trust  in  a  colony  or 
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foreign  country.  It  should  also  be  remembered  that  this  case  was  not  to  be 
decided  according  to  English  law,  but  according  to  Dutch  law.  No  authority 
was  dted  to  show  that  such  an  act  was  inconsistent  with  the  principles  or 
practice  of  Dntch  law ;  indeed,  the  practice  of  the  colony  was  entirely  in  faTOur 
of  such  appointments,  nor  was  there  any  principle  or  reason  why  it  should  be 
inconsistent. — (Yearnes  y.  LiruUay^  9  W.  R.  313.) 

Trustee — Delegation, — Held^  on  appeal  to  the  Privy  Council,  that  a  trustee 
in  whom  the  management  of  property  in  a  foreign  country  is  vested  may,  if 
resident  in  England,  execute  such  trust,  even  in  matters  of  discretion,  by  a 
competent  attorney.  Their  lordships  were  not  disposed  to  deny  or  question  the 
position,  that  a  trustee  in  England  appointed  by  a  will  made  in  England  by  a 
proprietor  of  land  in  America,  whether  governed  by  the  law  of  Holland  or  any 
other  law,  might  not  appoint  a  competent  person  to  act  in  matters  of  discretion, 
or  other  acts  connected  with  the  trust  in  the  place  of  the  trustee  resident  in 
England.-<5<iiart  v.  Norton,  9  W.  R.  820.) 

Shippikg — Registration, — If  a  person  who  has  no  authority  to  deal  with  a 
ship,  under  a  mistaken  notion  that  he  has  such  authority,  sells  her,  and  places 
the  name  of  the  purchaser  upon  the  ship  register  as  her  owner,  the  registered 
purchaser  acquires  no  title  to  the  vessel  by  the  registration,  but  is  botmd,  when 
the  real  owner  is  ascertained,  to  transfer  her  into  his  name.  The  M.  R. :  The 
rightful  owner  of  the  vessel  is  entitled  to  an  account  of  her  earnings  during  the 
tame  that  the  registered  purchaser  used  her,  supposing  himself  to  be  the  true 
owner  thereof,  the  latter  oeing  allowed  the  value  of  all  that  he  has  done  during 
that  period  for  the  permanent  benefit  of  the  ship. — {HoJdemess  v.  Lamport,  9  W. 
R.  327.) 

False  Refreseiitations — Public  Company, — ^A  false  representation  made  by 
an  oflioer  of  a  company,  even  though  it  oe  made  at  the  omce,  is  not  the  repre- 
sentation of  the  company ;  to  be  tne  representation  of  the  company  it  must  be 
made  by  a  report  adopted  at  a  g^end  meetine,  and  put  forth  to  the  public, 
either  intentionally  or  becoming  circulated  in  me  ordinary  course  of  business. 
The  M.  R. :  The  representations  founded  on  were  made  by  a  clerk,  not  acting 
within  the  line  of  his  duty ;  and  the  petitioner  must  therefore  remain  on  the  list 
oC  oontributories.  The  question  was,  what  constituted  the  representations  of  a 
company ;  certainly  it  never  occurred  to  his  Honour  to  decide  that  the  repre- 
tentations  of  a  clerk,  or  a  director,  or  a  m^aser,  were  representations  of  the 
company ;  but  if  directors,  in  the  course  of  performing  their  functions  of  direc- 
tors at  a  general  meeting  of  all  the  shareholders,  made  a  report,  and  that  was 
adopted  by  the  meeting,  and  put  forth  to  the  public  either  intentionally  or 
became  promulgated  in  the  ordinary  course, — that  was  a  representation  of  the 
company,  although  he  should  have  hesitated  to  decide  even  that,  had  he  not 
been  supported  by  authority.  If  such  a  report  contained  false  representations, 
umI  a  person  seeing  that,  was  misled,  he  was  not  bound  by  a  contract  entered 
iato  upon  the  faith  of  the  truth  of  that  report.— (/n  Ite  The  Royal  British  Bank, 
9  W.  ft.  328.)     • 

Bribery — Evidence.— The  proviso  in  sect.  8  of  the  15  &  16  Vict.,  c.  57,  as  to 
the  admissibility  as  evidence  in  subsequent  proceedings  of  statements  made  by 
the  defendant  at  a  previous  inquiry  before  commissioners  appointed  tmder  that 
Act,  does  not  apply  to  a  correspondence,  the  substance  of  which  was  stated  by 
him  at  the  inquiry,  in  answer  to  questions  put  to  him.  The  protection  of  the 
■tatate  only  extends  to  statements  actually  made  by  the  defendant  at  the  in- 
quiry, and  not  to  prior  existing  documents.  Held  accordingly,*  by  the  Q.  B., 
that  when  the  defendant,  at  the  inquiry  before  the  commiasioners  into  the  pro- 
<:eedingB  at  his  dection,  had,  in  answer  to  a  question  by  them,  stated  the  sub- 
stance of  two  letters  between  himself  and  one  G.,  which  were  afterwards  produced 
before  the  commissioners  upon  their  demand,  the  proviso  in  the  8th  section  of 
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the  15  &  16  Vict.,  c.  57,  did  not  render  these  letters  inadmkBible  against  him  upon 
an  indictment  for  Inibery. — {Reg,  v.  Leatham,  9  W.  R.  384.) 

Corporation — Liability. — ^To  an  action  on  a  bond,  the  condition  of  which 
bound  the  defendants  to  pay  an  annuity  to  the  plaintiff  out  of  tolls  collected  on 
the  River  Thames,  the  plea  was,  that  the  Thames  Conservancy  Act,  20  &  21 
Vict.,  c.  cxlvii.,  had  transferred  all  control  of  the  said  tolls  to  a  new  corporation, 
called  the  conservators  of  the  River  Thames.  HM^  that  the  plea  waa  good, 
and  that  performance  of  the  condition  had  become  impossible  by  the  act  of 
law.  Per  Curiam — The  conservators  would  do  a  very  questionable  act  if  they 
were  to  hand  these  tolls  over  to  the  corporation,  that  they  might  pay  the  annui- 
ties ;  in  case  of  th^  failing  to  do  so,  the  conservators  might  be  in  some  peciL 
As  a  given  fund  is  chargeable  with  satisfying  the  plaint&'s  claim,  he  is  in  no 
dang^,  as  long  a&  that  fund  is  forthcoming.  If  an  Act  of  Parliament  grants 
to  a  corporation  a  certain  fund,  and  charges  them  with  the  duty  of  applying  it 
in  a  particular  way,  a  mandamus  would  lie  if  they  neglected  to  do  so.  There 
can  be  no  practical  difficulty  in  the  way  of  the  holders  of  these  bonds  obtaining 
payment,  whatever  may  be  the  form  of  the  remedy.  For  these  reasons  I  think 
that  the  Conservancy  Act  protects  the  defendants,  and  that  our  judgment  mnsi 
be  for  th^n. — {Broum  v.  The  Lord  Mayor  and  Corporation  o/Loruhn,  9  W.  R. 
336.) 

Carrier— ^c/ 1  Will.  4.,  c.  68. — ^A  carrier,  whose  servant  goes  round  with  a 
cart  to  collect  goods,  and  receives  a  parcel  the  value  of  which  is  declared  to  be 
over  L.IO,  but  does  not  demand  an  increased  charge,  is  not  within  the  protection 
of  the  statute  1  Will.  4,  c.  68.  Channel,  B. :  If  the  company  affix  a  notice  and 
the  vendor  does  not  declare  the  value,  they  are  not  liable.  The  question  is.  When 
the  value  has  been  declared,  who  is  to  take  the  next  step?  I  cannot  adopt  better 
language  thuoi  that  used  by  Mr  Justice  Maule  in  the  case  Hart  v.  Baxendale^  when 
he  says,  '*  The  meaning  of  the  statute  is,  that  when  the  value  of  the  parcel  has 
been  declared,  the  carrier  may  demand  an  increased  rate,  in  conformity  with  the 
notice  affixed  in  his  office.  The  notice  is  not  in  restriction  of  the  carrier^ 
liability,  but  a  mere  notice  of  tariff.  If  there  is  no  tariff,  the  carrier  has  no  ri^t 
to  charge  the  increased  rate.  But  if  a  notice  is  affixed  and  an  increased  rate 
demanded,  the  owner  of  the  goods  may  refuse  to  pay  it,  and  require  the  carrier 
to  carry  the  goods  on  the  terms  of  not  being  responsible  for  their  loss. — {Behrens 
V.  The  Great  Northern  Railway  Co.,  9  W.  R.  338.) 

Assurance — Accident. — By  a  policy  of  assurance  the  defendants,  in  the  event 
of  S.'s  death  by  accident,  agreed  to  pay  his  representatives  L.IOO.  S.  died  from 
the  effects  of  a  sun-stroke.  Held,  that  his  death  was  not  caused  by  accident 
Cockburn,  C.  J. :  It  is  difficult  to  define  the  term  ''*'  accident"  as  used  in  a  policy 
of  this  nature,  so  as  to  arrive  with  perfect  accuracy  at  the  boundary  line  between 
death  from  accident  and  death  from  natural  causes.  At  the  same  time  we  may 
assume  that  by  the  term  ^^  accident,"  as  used  in  the  policy,  some  violence  or 
casualty  is  necessarily  involved.  We  cannot  think  that  disease  produced  by  the 
operation  of  a  known  natural  agent  can  be  considered  accidental.  Thus,  disease 
or  death  engendered  by  exposure  to  heat,  cold,  damp,  the  vicissitudes  of  climate, 
or  atmospheric  influences,  cannot,  we  think,  be  properly  said  to  be  accidental ; 
at  all  evente,  unleas  the  exposure  is  itself  brought  alx>ut  by  circumstances  which 
may  give  it  the  character  of  accident. — (Sinclair  v.  Maritime  Passengers  AMtwr- 
anctfCo.,  9W.  R.  842.) 
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THE   LAW  OF  DISCRETIONARY   POWERS. 
No.L 

POWERS  OF  APPOINTMENT. 

We  propose  to  direct  the  attention  of  our  readers,  in  a  short  series 
of  articles,  to  the  legal  doctrines  which  govern  the  interpretation  of 
powers  constituted  by  deed.  Although  the  subject  does  not  admit 
of  being  treated  in  a  popular  manner,  yet  the  importance  of  the 
object  proposed  may,  perhaps,  reconcile  our  professional  friends  to 
its  introdaction  into  the  pages  of  the  Journal.  There  are  certainly 
few  subjects  which  give  occasion  to  greater  perplexity  on  the  part 
of  the  practitioner,  than  the  advice  which  he  may  be  asked  to  give 
concerning  the  execution  of  a  power ;  and  the  embarrassment  is 
none  the  less  that  he  is,  in  the  class  of  circumstances  most  frequently 
arising,  left  to  depend  on  his  own  knowledge  and  resources  for  the 
guidance  of  his  client.  When  doubts  are  seriously  entertained  as 
to  the  interpretation  of  the  ultimate  purposes  of  a  deed — ^be  it  a 
settlement,  a  trust,  or  a  contract — the  legal  adviser  may  escape 
from  responsibility  by  resorting  to  an  action.  But  the  execution 
of  a  power,  and  especially  a  collateral  power,  being  so  much  a 
matter  of  discretion,  and  so  dependent  on  unforeseen  or  sudden 
emergencies,  must,  in  many  cases,  be  carried  through  at  the  risk  of 
the  party  himself,  acting  on  his  own  view  of  the  import  of  the 
authority  conferred  on  him ;  and  it  is,  therefore,  essential  to  his 
secnrity  that  the  rules  laid  down  for  the  government  of  his  conduct 
should  be  methodized,  and  presented  in  a  compendious  and  acces- 
sible form. 
The  law  of  Powers,  as  administered  in  England,  has  already 
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j^rrown  into  a  system  of  great  complexity.  It  has  been  said  that 
judicial  construction  reaches  its  ultimatum  when  the  meaning  of  any 
clause  comes  to  depend  on  the  character  of  the  deed  in  which  it  is 
described ;  ue.y  when  there  are  as  many  different  meanings  as  there 
are  classes  of  deeds.  If  that  proposition  holds  good,  the  English 
law  of  powers  must  be  in  a  condition  bordering  on  perfection.  Oar 
native  system  is,  speaking  comparatively,  in  a  state  of  barbarous 
simplicity  ;  and  it  will  not  be  necessary,  for  the  purposes  of  our'sub- 
ject,  to  begin  the  journey  afresh,  when  we  pass  from  marriage-con- 
tracts to  trusts,  and  from  thence  to  factories,  agreements,  securities, 
and  dispositions  for  behoof  of  creditors.  On  the  contrary,  we  be- 
lieye  our  subject  will  be  best  elucidated  by  an  arrangement  having 
relation  to  the  nature  of  the  power  itself,  in  its  general  form, — the 
specialties  which  arise  out  of  the  form  and  scope  of  particular  deeds 
being  treated  in  subordination  to  the  general  arrangement  under 
each  of  the  leading  classes  of  powers. 

The  most  extensive  power  that  can  be  conferred  by  deed,  short  of 
actual  ownership,  is  the  power  of  appointment — ^the  power  of  dis- 
poning real  or  personal  property  without  onerous  consideration. 
Under  this  head,  we  may  include  general  powers  of  appointment 
conferred  on  trustees,  «.^.,  for  distribution  among  charitable  institu- 
tions, etc. ;  and  also  powers  of  assuming  the  fee  of  property  con- 
ferred on  those  who  have  a  limited  interest  in  it.  Powers  of  sale, 
into  which  the  application  of  the  purchase-money  may  enter  as  a 
material  element,  and  powers  of  division  among  children,  may  be 
considered  as  distinct  classes  of  powers.  They  may  form  the  subject 
of  a  separate  chapter. 

From  the  great  generality  of  the  power  now  under  consideration, 
its  legal  relations  are  comparatively  free  from  complexity.  The 
subject  naturally  divides  into  the  two  heads  of  the  constitution  and 
execution  of  powers, — a  division  which  is  generally  applicable  to 
the  law  of  powers.  In  the  interpretation  of  powers  of  disposal,  the 
first  requisite  is  to  distinguish  between  a  limited  interest  coupled 
with  power  of  disposal  and  a  right  of  fee.  The  determination  of 
such  questions  depends  in  a  great  measure  upon  the  nature  of  the 
interest  which  the  appointer  has  in  the  property ;  and  this  may,  in 
the  generality  of  cases,  be  resolved  into  one  of  the  three  following 
classes:  viz.,  (1.)  Powers  conferred  on  liferenters  by  reservation ; 
(2.)  Powers  conferred  on  liferenters  by  constitution;  and,  (3.) 
Powers  conferred  on  trustees,  executors,  or  factors.    The  above 
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divkioD  comprehends  all  the  cases  in  which  the  appointment  of  a 
disponee  is  left  to  the  discretion  of  the  party  who  is  to  exercise  the 
power. 

OOKSTITUTION  AND  INTEBPBETATION  OF  POWEBS  OF  DISPOSAL. 

Case  1.  Liferent  by  JReservationy  toith  a  Power  of  DisposaL — This 
combination  of  rights  sometimes  assumes  the  form  of  an  absolute  dis- 
position, with  a  reserved  power  of  altering  the  order  of  succession  ; 
sometimes  of  a  destination,  with  a  power  of  disposal  for  onerous 
causes.    It  is  in  all  cases  equivalent  to  a  fee-simple. 

A  brief  inquiry  into  the  nature  of  the  right  so  constituted  will 
suffice  to  exhibit  the  soundness  of  this  principle,  and  the  reasons 
which  have  led  to  its  adoption  by  our  courts.  If  a  person  has  the 
liferent  of  a  property,  and  also  the  right  of  disposing  of  it,  either 
after  death  or  in  his  lifetime — the  jus  habendi  and  jus  dUponendi  of 
the  civilians — it  is  obvious  that,  as  far  as  concerns  his  own  enjoy- 
ment of  the  property,  he  is  in  reality  clothed  with  all  the  attributes 
ofafiar.  Next,  if  the  liferent  in  question  is  derived  from  the  dis- 
ponee himself,  or  is  provided  to  such  disponee  at  his  own  request  as 
part  of  an  onerous  transaction,  a  little  reflection  will  show  that  no 
difficulty  can  arise  even  in  the  event  of  intestacy ;  because,  the  dis- 
poner  and  the  disponee  in  liferent  being  in  fact  one  and  the  same 
person,  the  heirs  of  this  person  must  succeed  to  the  property,  whether 
the  fee  was  or  was  not,  in  contemplation  of  law,  transferred  along 
with  the  liferent.  Again,  if  the  reserved  liferent  have  truly  the 
character  of  a  fee,  both  as  regards  present  enjoyment  and  succes- 
sion, it  must  also  be  so  regarded  in  questions  with  creditors ;  for 
the  law  will  not  permit  a  man  to  place  his  property  beyond  the 
reach  of  creditors  while  retaining  the  power  of  absolute  disposal  in 
his  own  person.  As  it  cannot  be  shown  that  a  reserved  liferent, 
with  a  general  power  to  dispone,  differs  in  any  respect  from  a  fee, 
such  a  conveyance  is  held  to  be  in  fact  a  reservation  of  the  fee  in 
favour  of  the  disponer, — the  disposition  of  the  fee  to  third  parties 
being  regarded  as  a  simple  destination,  intended  to  take  effect  after 
the  death  of  the  owner,  in  the  event  of  the  property  continuing  to 
remain  in  his  hands. 

In  the  case  of  Davidson  v.  Davidson  (1687,  M.  3255),  the  prin- 
ciple was  tested  by  an  attempted  revocation  on  deathbed  of  a  desti- 
nation in  fee,  the  revocation  being  made  by  the  liferenter  under 
his  reserved  power.     The  Court  held  that  such  a  revocation  was 
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incompetent  on  deathbed,  thereby  assuming  that  the  attempted 
exercise  of  the  reserved  power  was  in  reality  a  conveyance  by  one 
who  was  truly  the  fiar.  If  the  power  reserved  by  the  liferenter  had 
been  regarded  as  jus  merw  faeuhatisy  then,  giving  effect  to  the 
principle  of  the  case  of  Lady  Essex  Ker  (10  Mar.  1830 ;  8  S.  694, 
5  W.  and  S.  718),  it  would  not  have  been  incompetent  to  exercise 
such  a  power  upon  deathbed.  The  principle  was  further  illustrated 
in  the  case  of  Cumming  v.  The  I^ord  Advocate  (1756,  M.  4268). 
The  liferenter,  in  that  case,  having  exercised  his  reserved  power 
after  the  death  of  the  institute,  the  latter  was  found  to  have  had  no 
vested  right  in  the  property,  and  a  claim  for  terce  at  the  instance 
of  his  widow  was  repelled.  In  Cumming's  case,  the  destination  was 
contained  in  the  charter  of  the  lands ;  but  in  the  case  of  BaxUk  t. 
Clark  (16  F.  C.  211),  it  was  introduced  into  the  disposition  of  the 
subjects.  In  other  words,  the  title  was  taken  by  the  purchaser  to 
himself  in  liferent,  with  a  reserved  power  of  disponing,  and  to  his 
son  in  fee.  This,  although  in  form  a  liferent  by  constitution,  was 
treated  as  a  reserveid  liferent,  the  title  having  been  taken  in  this 
form  by  authority  of  the  purchaser  himself.  The  liferenter  having 
died  without  exercising  the  reserved  power,  his  son  was  held  to  have 
taken  the  lands  in  the  character  of  heir  of  provision,  and  not  as  a 
disponee  of  the  seller ;  and  be  was,  therefore,  obliged  to  collate  upon 
taking  a  share  of  the  executry* 

Limited  Powers  by  Reservation. — ^The  cases  already  mentioned 
are  instances  of  the  most  general  power  of  disposal,  in  conjunction 
with  a  liferent  by  reservation,  and  with  a  destination  over.  If  the 
power  reserved  had  merely  been  to  enable  the  liferenter  to  alter  the 
order  of  succession,  or  conversely  to  alienate  for  onerous  cause,  bat 
not  to  touch  the  succession,  of  course  the  argument  for  making  it 
equivalent  to  a  fee  would  be  proportionately  weakened ;  and  we 
shall  see  that,  even  in  the  case  'of  liferents  by  constitution,  the 
distinction  between  general  and  limited  powers  of  disposal  is  an 
element  of  importance.  Two  examples  of  limited  powers  of  ap- 
pointment reserved  to  the  granter  maybe  noticed. 

In  the  case  of  Ramsay  v.  Cowan  (11  July  1833,  11  S.  967),  the 
truster  by  his  marriage-settlement  conveyed  away  the  general 
residue  of  the  whole  personal  estate  of  which  he  should  be  possessed 
at  his  death  ;  but  not  so  as  to  debar  him  from  affecting  it  "by  acts 
of  fair  expenditure,  or  absolute  disposal,  inter  vivos^  operating  against 
himself.''    This  was  held  to  import  a  liferent  on  the  truster,  with  a 
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power  of  disposal,  inter  vivosj  either  gratuitously  or  for  onerous 
canse,  but  not  intuitu  mortis ;  and,  accordingly,  a  subsequent  deed, 
intended  to  create  interests  of  fee  and  liferent  prejudicial  to  the 
heirs  of  the  marriage-contract,  was  found  to  be  ineffectual  to  alter 
the  succession.     In  deciding  that  the  settler  had  not  an  unlimited 
fee,  the  fact  of  the  power  being  given  in  a  marriage-settlement  re- 
ceived considerable  weight.     In  Porterjield  v.   Stewart  (15  May 
1821,  15,  9),  a  power  had  been  reserved  by  an  entailer  of  altering 
the  succession  generally,  which  he  afterwards  executed.     The  heir 
first  called  to  th^  succession  made  up  a  title  under  the^riginal  entail, 
without  reference  to  the  deed  of  appointment,  and  possession  was 
had  on  that  title  for  more  than  forty  years.     But  on  the  succession 
opening  to  the  heirs  called  by  the  deed  of  appointment,  the  Court 
gave  effect  to  the  latter  instrument,  holding  that  the  right  thereby 
conferred,  beingyu^  merce  facultatisy  was  not  affected  by  prescription. 
We  may  observe,  however,  that  the  case  of  a  limited  power  reserved 
is  not  very  likely  to  occur  in  practice ;  and,  for  this  reason,  that 
liferents  by  reservation   are   known   chiefly   in   connection   with 
gratuitous  deeds,  in  which  the  most  general  power  of  disposal  is 
always  reserved,  either  expressly  or  by  implication.   The  cases  above 
cited  were  reviewed  in  Morris  v.  Tennant  (27  Jur.  546),  by  Lord 
Cranworth,  C,  and   Lord   St  Leonards,  in  whose  opinions  the 
doctrine  is  explicitly  laid  down,  that  a  conveyance  in  liferent  by 
reservation,  with  a  faculty  to  dispone,  is,  in  its  legal  effect,  a  reser- 
vation of  the  fee. 

Case  2.  Liferent  by  Conetitution^  with  Power  of  Disposal. — The 
general  rale  in  this  class  of  cases  is,  that  the  liferenter  by  constitu- 
tion, even  when  armed  with  the  most  general  power  of  disposal,  is 
not  a  fiar ;  and  that  the  appointee  of  the  liferenter,  or  failing  such 
an  appointment,  the  disponee  under  the  destination  over,  takes  the 
estate  as  the  heir  not  of  the  liferenter,  but  of  the  settler.  We  are 
not  aware  that  there  has  been  any  decision  on  the  case  of  a  direct 
conveyance  to  the  party  in  liferent,  with  a  power  of  disposal,  and 
with  a  destination  over.  In  all  the  cases  we  are  about  to  notice, 
the  conveyance  was  made  in  the  first  instance  to  trustees ;  and 
powersof  disposal,  variously  expressed,  were  conferred  on  the  parties 
to  whom  the  annual  proceeds  of  the  estate  were  directed  to  be  paid 
over.  The  interposition  of  a  trust  for  the  purpose  of  keeping  the 
fee  and  liferent  distinct,  would  of  course  create  a  difficulty  in 
assuming  that  a  constructive  fee  was  given  to  the  liferenter ;  but 
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the  Courts  do  not  appear  to  have  relied  very  much  on  this  circum- 
stance. They  appear  rather  to  have  given  most  weight  to  the 
reasons  which  a  testator  may  be  supposed  to  have  for  withholding 
the  full  and  absolute  dominion  of  the  properly,  while  giving  to  his 
immediate  heir  an  option  in  the  disposal  of  it.  For  example,  a 
testator  may  wish  the  capital  to  be  left  in  the  hands  of  trustees 
during  the  lifetime  of  his  widow  or  daughter,  with  the  view  of  con- 
stituting an  alimentary  provision  in  her  favour,  and  may  at  tlie 
same  time  be  willing  that  she  should  be  as  entirely  unfettered  in 
the  disposal  of  the  fee  as  if  the  property  were  her  own.  Or  he  may 
be  willing  that  the  appointment  of  heirs  by  the  liferenter  should 
receive  eflfect  in  preference  to  his  own  heirs-at-law ;  and  may  yet 
prefer  his  own  heirs-at-law  to  the  heirs-atp-law  of  the  liferenter,  who 
would  of  course  be  entitled  to  the  succession  if  the  conveyance  had 
been  absolute.  Or  he  may  be  willing  to  give  the  use  of  the  capital 
to  the  liferenter  as  a  fund  of  credit,  with  a  power  of  sale  to  meet 
emergencies,  in  which  case  the  power  of  disposal  will  be  a  general 
one.  It  is  on  such  considerations  as  these  that  the  interpretation 
of  faculties  of  disposal  has  come  to  depend. 

The  effect  of  a  disposition  in  liferent,  with  a  power  of  appoint- 
ment, underwent  elaborate  discussion  in  three  leading  cases,  each 
raising  the  question  in  a  different  way.  In  The  Lard  Ado,  v. 
WaddeU  or  Nessy  power  was  given  to  the  testator^s  widow  to  ap- 
point by  testamentary  deed ;  and  the  power  having  been  exerdsdi 
an  action  was  raised  in  the  Court  of  Exchequer  to  try  the  question, 
whether  the  estate  was  subject  to  inventory  duty  as  property  of 
the  widow.  In  Morris  v.  Tennantj  the  point  in  dispute  related  to 
the  exercise  of  the  appointment  on  deathbed.  In  A  Ives  v.  Alvesj 
there  was  no  destination  over,  but  only  a  general  residuaiy  clause; 
and  it  was  contended  that  the  absence  of  a  destination  showed  that 
the  testator  intended  the  fee  to  go  to  his  heirs-at-law.  WaddeWa 
case  is  reported  in  the  volume  of  Exchequer  cases  published  by  the 
Inland  Revenue  Board.  The  opinions  of  the  judges  are  given  at 
great  length,  and  are  most  instructive.  The  result  at  which  the 
Judges  of  Exchequer  arrived  was,  that  an  appointee  under  autho- 
rity of  a  deed  which  empowered  the  liferenter  to  bequeath  the  fee 
by  testamentary  deed,  was  the  heir  of  the  maker  of  the  power,  and 
not  of  the  party  exercising  it, — a  result  which  is  obviously  incon- 
sistent with  the  notion  of  a  fee  in  the  person  of  the  liferenter.  lu 
Morris  v.   Tennantj  a  power  was  given  to  a  liferenter  of  certain 
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fiindB  under  tnist,  to  ^^  settle,  destine,  and  convey''  the  fee  in  a 
certain  event,  with  a  destination  to  other  parties  in  case  of  failure. 
It  being  admitted  that  a  power  may  be  exercised  on  deathbed,  the 
question  argued  before  the  House  of  Lords  was,  whether  an  ap- 
pointment under  this  clause  (having  been  made  on  deathbed)  could 
receive  effect  as  an  exercise  of  a  power,  or  must  be  regarded  as  a 
conveyance  of  the  fee ;  the  argument  for  the  liferenters'  heirs-at- 
law  being,  that  a  liferent,  coupled  with  a  general  power,  was  equi- 
valent to  a  fee-simple,  distinguishing  from  WaddeWs  case,  in  which 
the  power  was  to  be  exercised  by  testamentary  deed.  The  decision, 
as  stated  in  Lord  St  Leonards'  exhaustive  analysis  of  the  law,  was, 
that  a  liferent  coupled  with  the  largest  and  most  general  power  of 
disposal,  and  with  a  destination  overy  could  not  be  construed  as  a 
fee. 

The  effect  of  a  general  power  given  to  a  liferenter  unqualified  by 
a  destination  over  has  yet  to  be  determined.  In  all  the  decisions 
already  referred  to,  great  reliance  was  placed  upon  the  contingent 
interest  of  the  remainderman  as  being  suiScient  to  prevent  the  fee 
from  vesting  in  the  person  of  the  liferenter ;  and  it  is  important  to 
observe,  that  in  liferents  by  reservation  (ivhere  remainders  are 
necessarily  excluded),  the  addition  of  a  power  of  disposal  converts 
the  liferent  into  a  fee.  The  nearest  approach  to  the  case  of  a  life- 
rent with  a  general  power,  but  without  a  remainder,  occurred  in 
the  cBa&  o{  Alves  v.  Alves^  8  March  1861.  But  in  this  case  the 
interest  of  the  question  lay  between  the  executors  of  the  liferenter 
and  the  settler^s  residuary  legatees,  those  legatees  having  the  same 
interest  to  prevent  a  consolidation  of  the  liferent  with  the  fee  as  a 
remainderman  would  have  had.  If  the  case  should  hereafter  occur  of 
a  liferenter  failing  to  appoint,  and  there  is  no  competitor  in  the  shape 
oi^  persona  prediUcta  testatorisj  it  is  still  an  open  question  whether 
the  heirs-at-law  or  executors  of  the  liferenter  would  not  be  preferred 
to  those  of  the  testator. 

Powers  of  Appointment  conferred  on  Trustees^  etc. — ^Powers  of 
appointment  are  not  unfrequently  conferred  upon  trustees  or  other 
parties  standing  in  a  fiduciary  relation  to  the  testator.  Being  in 
their  nature  purely  discretionary,  it  is  impossible  to  lay  down  any 
definite  rules  as  to  their  interpretation.  The  intention  of  the 
truster  will  determine  the  extent  of  their  application.  In  other 
words,  such  powers  are  only  to  be  used  for  the  purpose  of  giving 
effect  to  the  purposes  of  the  trust.    The  case  oi  Douglas  v.  DoughJ 
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Trs.  (30  Jane  1859,  21  D.  1066)  is  an  instance  of  the  very  limited 
construction  that  may  be  put  upon  a  general  power  of  appoint- 
ment in  favour  of  a  trustee.  The  testator,  Archibald  Menteath, 
left  a  settlement,  consisting  of  a  number  of  different  scraps  of 
writing,  somewhat  informally  worded,  and  expressive  of  his  views 
and  intentions  at  different  periods.  In  one  of  these  writings  he 
expressed  a  wish  that  his  brother  would  remove,  to  the  utmost  of  his 
power,  every  difficulty  and  impediment  that  the  law,  his  own  in- 
correctness,  or  any  other  circumstance,  might  occasion  to  the  due 
execution  of  the  true  intent  and  meaning  of  this  writing.  In  a 
postscript  appended  to  the  last  codicil,  he  said — ^^  I  am  aware  bow 
very  incorrect  all  these  writings  are ;  and  I  hereby  empower  ray 
brother  to  alter  any  part  of  them  he  may  think  proper.'*  On  this 
direction,  Lord  J.-G.  Inglis  observed,  that  the  incorrectness  referred 
to  was  one  which  the  testator  feared  might  prevent  the  due  execu- 
tion of  his  will,  which  induced  him  to  ask  his  brother  to  interpose 
as  heir,  with  his  powers  and  rights  as  heir,  to  carry  out  the  objects 
of  the  settlement ;  and,  accordingly,  his  Lordship,  expressing  the 
opinion  of  the  Court,  decided  that  the  power  of  alteration  conferred 
on  the  brother  was  nothing  more  than  a  power  to  do  what  was 
possible  to  give  due  form  to  that  which  was  left  informal,  and  conld 
not  be  read  as  a  general  power  of  alteration. 

Powers  of  appointment  given  to  trustees  may  relate  either  to  the 
appointment  of  family  provisions,  or  to  the  selection  of  objects  of 
charity  or  benevolence. 

In  the  first  of  these  classes,  the  form  of  most  frequent  occurrence 
is  that  of  a  power  of  division  or  appointment  amongst  children— a 
subject  which  we  reserve  for  another  chapter.  Where  a  power  is 
given  to  trustees  of  settling  marriage  portions,  or  advancing  sums 
for  the  establishment  of  children  in  business,  it  is  usual  to  specify  a 
maximum  sum,  which  thus  furnishes  a  rule  of  limitation  for  the 
appointment.  But  in  a  case  where  the  sum  had  been  left  blank 
(Stewart  v.  Stewarty  26  Nov.  1813,  17  F.  C.  470),  the  Court 
authorized  the  trustees  to  fill  up  the  blank  with  such  a  sum  as  was 
just  and  reasonable,  according  to  their  sound  discretion. 

In  the  case  of  MacdondUHa  Trs,  v.  Muir  (9  Dec.  1851,  14  D. 
152),  the  settler  bound  his  trustees,  on  his  daughter  attaining  ma- 
jority, or  on  her  previous  marriage,  to  lay  out  the  sum  of  L.1500 
on  heritable  bonds,  or  other  proper  security ;  but  the  trustees  failed 
to  invest  the  money  when  the  beneficiary  became  of  age,  and  the 
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lady  afterwards  married.  In  an  action,  to  which  the  surviving 
tnutee  was  a  party,  the  Court  found  that  the  power  did  not  lapse 
hj  non-exercise  at  the  period  fixed  by  the  testator ;  and  that  it  was 
the  duty  of  the  surviving  trustee  to  execute  the  power. 

A  direction  to  trustees  to  lay  out  money  on  charities  is  not  void 
for  uncertainty ;  on  the  contrary,  a  power  of  appointment  is  implied 
(Dundaa  v.  Dundasj  27  Jan.  1837,  15  S.  427  ;  and  Morgan^s  Caaef 
infra).  In  the  former  case,  the  testatrix  left  the  residue  of  her 
estate  to  charities,  and  added,  ^^  I  leave  and  bequeath  to  A.  B. 
L.200,  with  power  to  see  this  will  executed.''  Lord  Mackenzie 
observed  that  the  testatrix  meant  to  confer  on  him  a  discretionary 
power  in  deciding  what  charities  should  be  selected.  ^'  In  these  cir- 
cumstances,'' he  said,  ^^  I  can  see  no  authority,  either  in  decisions  or 
institational  writers,  for  holding  this  bequest  void  or  frustrated ; 
and  although  I  am  by  no  means  favourable  to  that  species  of  charity 
wUch  makes  a  donation,  at  the  expense  of  relations,  without  having 
any  special  object  in  view,  yet  I  think  the  legacy,  in  this  instance, 
most  receive  effect."  Where  a  testator,  in  a  holograph  memoran- 
dam,  which  was  partially  cancelled  and  obliterated,  left  his  money 
to  establish  an  hospital  in  the  town  of  Dundee,  the  House  of  Lords, 
reversing  the  decision  of  the  Court  below,  gave  effect  to  the  will, 
and  ordered  that  the  Court  of  Session  do  make  such  interlocutors 
and  orders,  and  give  such  directions,  as  should  be  necessary  for  the 
purposes  therein  expressed  (Mag.  of  Dundee  v.  Morrisy  25  Mar. 
1858,  3  M'Q.  134).  But  where  the  number  of  the  recipients 
of  the  testator's  bounty  is  limited  by  the  terms  of  the  bequest,  the 
Court  will  not  sanction  an  extension  of  the  scheme,  although  the 
fands  may  eventually  be  in  excess  of  the  sum  required  for  the  speci- 
fied number ;  the  rule  being  to  follow  the  testator's  directions  where 
these  are  explicit  {Ramsay  v.  College  of  St  Andrews j  7  June  1842, 
^D.  1366 ;  Mag.  of  Lanark  v.  WyUie,  7  June  1862,  14  D.  876). 

EXECUTION  OF  POWEBS  OP  APPOINTMENT. 

Appointment  by  Settlement  or  Deed  Mortis  Causa. — While  it  is 
>  settled  principle  in  our  law  that  an  appointee  under  a  power 
takes  the  estate  as  heir  of  the  settler,  and  not  of  the  appointer 
(Re  Weddelly  Exch.  Bep.),  it  has  been  hield  that  a  general  disposition 
of  the  appointor's  property  intuitu  moriisj  will  be  received  as  an 
exercise  of  the  power,  if  it  appears  that  he  intended  to  deal  with  the 
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property  which  wtti  madQ  subject  to  his  appointment.  This  rule 
has  been  applied  indifferently  to  the  case  of  a  liferenier  with  t 
faculty  of  disponing,  and  to  that  of  an  executor  holding  the  pro- 
perty in  trust  with  a  power  of  appointment. 

In  Smith  ▼.  Milne  (6  June  1826,  4  S.  679),  an  executrix  under 
the  will  of  her  husband  was  directed  to  hold  the  testator^s  funds  for 
payment  of  debts  and  certain  legacies,  etc.;  and  for  payment  of  an 
annuity  to  herself  of  L.50  per  annum,  subject  to  certain  conditions, 
with  a  declaration,  that  ^'  In  case  she  do  not  again  marry,  she  is  to 
be  entitled  to  dispose  of  the  residue  of  my  fortune  amongst  oar 
children  afker  her  death,  in  such  proportions  as  she  thinks  proper." 
There  was  no  destination  over ;  and  the  lady,  who  had  never  ac- 
quired any  property  of  her  own,  left  a  will,  appointing  executors, 
etc.,  but  without  any  reference  to  the  power  of  appointment  con- 
ferred by  her  husband,  and  giving  and  bequeathing  the  whole  free 
residue  of  her  eubjecU  and  effects  to  her  children  therein  named,  in 
certain  proportions.  The  judges  were  unanimously  of  opinion,  that 
this  was  a  good  exercise  of  the  power  of  appointment ;  and  the 
absence  of  any  ulterior  destination  in  the  husband's  will  was  adduced 
as  explanatory  of  the  circumstance,  that  the  executrix  had  disposed 
of  the  property  in  her  own  name.  And  where  a  power  was  given 
by  a  testator  to  his  niece,  '^  by  will  or  other  deed  under  her  band, 
to  dispose  of  and  convey  as  she  may  think  proper,  after  her  decease, 
the  capital  sum  of  L.2000,  to  be  set  apart  by  my  trustees  for 
answering  her  annuity,"  it  was  held  that  a  general  settlement, 
executed  before  the  death  of  her  uncle  (and  therefore  before  his 
settlement  took  effect),  was  sufficient  to  carry  the  fee  of  the  money 
lefi  to  her  disposal.  These  decisions  establish  the  principle,  that  a 
will  or  general  testamentary  settlement  is  a  sufficient  exercise  of  a 
power  of  appointment  intended  to  take  effect  upon  the  death  of  the 
appointer.  But  in  the  case  where  trustees  are  vested  with  a  mere 
discretionary  power  of  regulating  the  testator's  saccession,  we  pre- 
sume that  the  execution  of  the  power  must  be  in  express  terms. 

When  a  power  is  reserved  of  altering  the  order  of  succession,  it 
would  seem  that  one  deed  of  alteration  will  not  exhaust  the  power 
{Seott  or  Glmdonwyn  v.  Maxwell^  22  May  1850,  12  D.  932).  The 
deed  of  appointment  must,  of  course,  be  a  deed  of  the  nature  con- 
templated by  the  trust.  And,  therefore,  where  the  original  deed  of 
settlement  reserved  to  the  grantor  a  power  of  affecting  the  property 
by  acts  of  fair  expenditure  or  absolute  disposal  inter  vivos,  the  Coort 
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bdd  that  a  power  in  those  terms  would  not  entitle  the  granter 
gntaitously  to  alter  the  succession  to  the  property  (Ramsay  v. 
Cwxmy  11  Jnly  1833,  11  S.  967).  And  where  a  party,  by  hia 
aDtennptial  contract,  had  conveyed  his  estate  to  the  heirs  of  the 
mairiage,  and  reserved  a  power  to  make  an  entail,  prohibiting 
alienations  and  the  contracting  of  debts,  it  was  held  that  an  entail 
which  prohibited  alteration  of  the  succession  was  uUra  vires  of  the 
contract. 

Appoiniment  by  Deed  inter  vivos. — ^Where  a  liferenter  is  invested 
with  a  general  power  of  disposal  by  deed,  a  variety  of  questions 
may  occur  regarding  its  execution  inter  vivosj  the  solution  of  which 
will  depend  upon  the  nature  of  the  original  settlement.  If  the 
property  is  held  under  a  direct  conveyance  in  liferent,  with  a 
general  power  of  appointment,  and  a  destination  over,  it  is  clear 
that,  as  soon  as  an  appointment  is  executed  by  deed  inter  vivoSf  the 
fee  wiQ  vest  in  the  appointee  subject  to  the  burden  of  the  liferent, 
and  the  contingent  right  of  the  remainderman  will,  ipso  faeto^  be* 
come  discharged.  Further,  there  can  be  no  impediment  in  the 
case  supposed  to  a  discharge  of  the  liferent,  with  the  view  of  con- 
ferring an  absolute  fee  upon  the  appointee.  But  if  we  suppose  the 
case  cf  a  settlement  which  vests  the  property  in  trustees,  with  a 
direction  to  pay  over  the  annual  proceeds  to  the  settler^s  widow 
or  daughter  during  her  lifetime,  subject  to  a  general  power  of 
appomtment  in  her  favour,  the  question  is  attended  with  greater 
diflSculty.  We  should  consider  that  in  that  case  (especially  if  the 
fiind  were  declared  alimentary)  the  party  would  not  be  bound  to 
accept  a  discharge  by  the  liferentrix,  and  to  transfer  the  pro- 
perty to  her  appointee.  But  if  they  chose  to  do  so,  with  the 
consent  of  the  lady  and  her  guardians,  if  any,  they  would  be  safe, 
as  there  would  be  no  other  party  entitled  to  call  them  to  account  as 
for  a  breach  of  trust ;  the  case  being  then  resolved  into  that  of  a 
settlement,  the  conditions  of  which  are  set  aside,  with  consent  of  all 
the  beneficiaries. 

The  decisions  of  the  Court,  however,  have  gone  somewhat  beyond 
the  line  indicated  in  the  preceding  paragraph ;  and  it  must  now  be 
considered  a  settled  point,  that  a  liferentrix  under  trust  may,  at  any 
time,  tender  a  discharge  of  her  interest,  and  call  upon  the  trustees 
to  denude  in  favour  of  the  fiar.  In  the  cases  of  Pretty  and  Martin^ 
which  we  are  about  to  notice,  the  fiar  was  nominated  in  the  settle- 
ment itself ;  but  the  principle  is  of  course  the  same,  though  he  be 
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nominated  by  the  liferentriz  in  virtue  of  a  general  power  of  appoint- 
ment. In  the  case  of  Pretty  v.  HutUer's  Tra.  (Mar.  1,  1854, 16  D, 
667),  a  fand  was  conveyed  to  marriage-contract  trustees,  for  the  pur- 
pose of  providing  an  annuity  to  the  widow,  and  after  her  death  to 
be  divided  among  the  children  of  the  marriage.  The  lady  survived 
her  husband,  and  upon  her  only  son  coming  of  age,  she  renounced 
the  liferent  and  obti^ined  decree  against  the  trustees,  finding  that 
they  were  bound  to  denude  in  favour  of  her  son.  We  may  remark, 
that  the  settlement  contained  a  clause  of  representation  in  favoar 
of  grandchildren,  in  case  any  of  the  children  of  the  marriage  should 
die  before  the  fund  should  be  paid  or  become  payable.  Lord 
Kutherford  held,  that  in  a  mortis  causa  settlement  such  a  clause 
would  have  prevented  the  vesting  of  the  fee  until  after  expiry  of 
the  liferent,  by  reason  of  the  grandchildren  being  called  as  con- 
ditional institutes;  but,  in  a  marriage-contract,  he  thought  the 
presumption  was  for  immediate  vesting.  The  whole  Court  waa 
eventually  consulted,  and  the  Lord  Ordinary's  finding  was  adhered 
to.  Lord  J.-C.  Hope  dissenting  in  an  elaborate  opinion. 

The  case  of  Martin  v.  Bannatyne  (8  Mar.  1861)  raised  the  same 
question  under  two  different  forms.  There  was  a  conveyance  in 
the  marriage-contract  of  thirty  bank  shares  to  the  spouses  in  con- 
junct liferent,  with  a  liferent  to  the  survivor  as  an  alimentary  pro- 
vision for  self  and  children  ;  and  failing  children,  to  the  widow,  her 
heirs  and  assignees,  in  fee.  There  were  no  children,  and  accord- 
ingly Lord  Neaves,  and  afterwards  the  Court,  sustained  the  widow's 
jus  exegendi  as  fiar  in  an  action  against  the  trustees.  Another 
fund  was  destined  in  similar  terms,  with  this  difference  only,  that  the 
fee  was  vested  in  the  husband,  who  by  a  testamentary  settlement 
appointed  his  wife  his  sole  executrix.  With  respect  to  this  fund 
also,  the  Court,  altering  the  judgment  of  the  Lord  Ordinary,  held 
that  the  widow  was  entitled  to  immediate  pa3rment. 

These  decisions  seem  to  establish  the  doctrine,  that  the  alimentaiy 
character  of  a  liferent  provision  is  not  of  itself  sufficient  to  justify 
a  reftisal  to  denude  in  the  case  where  the  liferent  has  merged  m 
the  fee,  either  confusione  or  by  discharge  of  the  liferent  interest 
It  seems  to  follow  that  a  liferenter,  with  a  general  power  of  appoint^ 
ment,  can  indirectly  transfer  the  property  by  exercising  the  power, 
and  then  discharging  the  liferent.  It  is  evident,  however,  that 
when  the  alimentary  provision  is  secured  by  a  testamentary  writing, 
the  will  of  the  settler  will  be  more  strictly  adhered  to ;  and,  accord- 
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ingljy  in  the  case  of  BalderaUm  v.  Falhn  (23  Jan.  1857,  19  D. 
293)y  where  the  fee  had  vested  (in  default  of  nearer  heirs)  in  a  lady 
who  was  already  liferented  in  the  property  under  a  trust  excluding 
her  husband's  jus  maritiy  the  Court  refused  to  order  the  money  to 
be  paid  over  to  her  husband. 

Appointment  in  favour  of  Creditors. — ^The  nature  of  the  right 
conferred  on  the  party  who  is  invested  with  a  general  power  of 
appointment  inter  vwosy  would  seem  to  argue  that  such  powers  may 
be  executed  for  the  benefit  of  the  creditors  of  the  appointor ;  because 
there  is,  ex  hypotheei^  no  restriction  on  his  power  of  appointment. 
This  was  assumed  in  two  of  the  earlier  cases,  EoUo  v.  Eollo  (26  Jan. 
1843,  5  D.  446),  and  Whyte  v.  Tairae  (21  Nov.  1829, 8  S.  107).  It 
would  seem,  however,  from  the  decision  in  the  former  case,  that  the 
appointment  must  be  express ;  a  general  disposition  to  creditors  not 
being  effectual  to  cany  an  estate  over  which  the  disponer  has  only 
tjusfacultatis.  At  the  period  of  that  decision,  the  law  was  still  un- 
settled on  the  question,  whether  a  liferent  with  a  power  of  disposal 
amounted  to  a  fee ;  and  the  decision  was  still  further  complicated 
hj  the  consideration,  that  the  property  was  vested  in  trustees  for 
the  very  purpose  of  protecting  it  from  the  diligence  of  the  appointor's 
creditors.  And  the  Court  seem  to  have  been  of  opinion,  that  there 
was  no  intention,  on  the  part  of  the  appointor,  of  including  the 
property  in  question  amongst  the  subjects  to  be  conveyed  by  his 
general  disposition. 

Another  question  argued  in  the  case  of  Rollo^  was  whether  the 
appobtet's  creditors  have  a  preferable  claim  to  the  property  ap- 
pointed, and  also  whether  such  creditors  could  enforce  the  execu- 
tion of  a  general  power  by  a  deed  in  their  favour.  In  support  of 
the  affirmative,  reliance  was  placed  on  the  dictum  of  Lord  St 
Leonards,  who  observes  (last  ed.,  2,  p.  29),  ^^  Equity  holds  that 
where  a  man  has  a  general  power  of  appointment  over  a  fund,  and 
be  actudUy  eaercisee  the  power^  whether  by  deed  or  will,  the  property 
appointed  shall  form  part  of  his  assets,  so  as  to  be  subject  to  the 
demands  of  his  creditors,  in  preference  to  the  claims  of  his  legatees 
or  appointees."  These  questions  are  still  open.  The  doctrine  laid 
down  by  Lord  St  Leonards  in  deciding  the  case  oi Morris  v.  Tennant 
(27  Jar.  546),  namely,  that  there  is  no  fee  in  the  appointor  either 
under  the  English  or  Scotch  law,  is  certainly  adverse  to  the  recog- 
nition of  any  claim,  on  the  part  of  his  creditors,  as  against  the 
appointee.     The  genius  of  our  law  of  procedure  is  also  opposed  to 
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the  notion  of  enforcing  a  par^  to  execute  a  deed  which  he  is  merelj 
under  a  moral  obligation  to  grant.  It  is  clear,  to  our  thinkings 
that  the  power  of  appointment,  being  in  its  nature  discretionaiy, 
could  not  be  attached  by  adjudication,  so  as  to  enable  the  creditors 
to  ezecate  it  in  favour  of  a  trustee  for  themselves ;  and  we  suspect 
that  the  creditors'  only  remedy  woald  be  by  the  use  of  personal  dili- 
gence for  his  debt,  under  the  pressure  of  which  the  appointer  might 
be  induced  to  exercise  the  power,  and  so  to  convert  his  inchoate 
interest  into  a  right  more  directly  available  to  his  creditors. 

Appointment  in  favour  of  self. — Sometimes  a  power  is  given  to  a 
liferenter  to  appropriate  the  fee  of  the  property.  Such  powers  are 
rarely  given,  and  we  are  not  aware  of  any  case  in  which  a  power 
of  this  nature  has  been  the  subject  of  judicial  construction;  but 
there  can  be  no  doubt  of  the  competency  of  conferring  such  a 
power ;  no  conveyancer  would  hesitate  to  accept  a  title  founded  on 
the  exercise  of  a  power  of  appropriation.  It  is  much  more  common, 
however,  to  confer  upon  a  liferenter  the  power  of  encroaching  on 
the  capital,  in  so  far  as  necessary  for  support.  Such  powers  are  to 
be  interpreted  liberally,  the  extent  of  encroachment  being  in  the 
discretion  of  the  party.  But  a  power  of  appropriating  for  one's  own 
use,  without  limitation  as  to  the  amount,  will  not  entitle  the  ap- 
pointee to  dispose  of  the  property  by  will  or  mortU  causa  disposition 
(Sprot  V.  Pennycookf  12  June  1855,  17  D.  840).  A  power  of  ap- 
propriation may  be  restricted  to  a  particular  subject.  For  example, 
a  testator  having  left  to  a  lady,  resident  in  his  house,  ^^  the  whole  of 
the  furniture  in  her  own  bedroom,  and  any  other  she  may  choose 
for  furnishing  her  house,"  this  provision  was  interpreted  by  the 
Court  to  mean  a  power  of  choosing  liberally,  but  fairly,  any  other 
articles  of  Aimiture  of  similar  extent  and  value  with  the  furniture 
of  her  own  bedroom. 

Failure  to  execute  Power  of  Appointment. — In  this  event,  if  there 
be  no  destination  over,  the  fund  will  fall  into  the  residue,  or  go  to 
the  testator^s  heirs-at-Iaw  (Pursell  v.  Newligging^  25  Nov.  1856, 19 
D.  71 ;  DundoB  v.  Dundae^  27  Jan.  1837, 15  S.  427). 
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The  30th  April  meetings  have  generally  pronounced  in  favour  of 
the  principle  of  Mr  Caird's  Sheriff  Court  Bill.  If  the  Sheriff  has 
already  jurisdiction  in  all  moveable  questions,  adinfinitumj  the  county 
gentlemen  have  been  unable  to  see  why  he  should  be  powerless  in 
all  matters  affecting  heritage.  A  judge  competent  for  the  disposal 
of  suits  involving,  it  may  be,  ten  thousand  pounds^  worth  of  mer- 
chandise, or  L.10,000  in  money,  ought  surely  to  be  qualified  for 
determining  rights  relating  to  L.lOO  worth  of  land.  More  sua, 
the  existing  law  was  regarded  as  a  great  hardship  to  the  ^*  landed 
interest''  The  landed  interest,  however,  properly  so  called,  has  no 
interest  in  the  question.  Whether  the  law  is  altered  or  not,  the 
landed  gentlemen,  in  all  questions  of  importance  relating  to  the 
tenure  of  large  estates,  will  continue,  as  hitherto,  to  go  to  the  Court 
of  Session  at  once,  as  the  cheapest  and  best  course  in  the  end.  The 
grievance  of  the  present  law  is  the  hardship  suffered  by  the  poor 
proprietors  in  country  villages,  who  cannot  afford,  or  rather  have 
not  the  courage  to  incur,  the  expense  of  a  litigation  in  the  Court  of 
Session,  and  who  thus  practically  suffer  a  denial  of  justice.  It  is 
the  case  of  the  petty  ^^  bonnet  lairds"  that  Mr  Caird  has  in  view — 
those  who  once  were  ambitious  of  having  a  ^^  guid  ganging  plea*' 
about  their  midden  or  their  kail-yard,  handed  down  as  an  heirloom 
irom  father  to  son,  but  who  have  learned  to  appreciate  the  truth 
that  the  risk  of  a  litigation  is  not  worth  incuning,  unless  the  cost 
bears  some  relation  to  the  actual  sum  in  dispute. 

But  while,  in  the  presence  of  these  well-kno^n  facts,  no  reason 
can  be  urged  against  Mr  Caird's  proposal  to  extend  the  Sheriff's 
jurisdiction  to  questions  as  to  heritable  title,  much  can  be  said 
against  the  mode  in  which  it  is  proposed  to  carry  the  change  into 
eflfect..  The  leading  fallacy  of  this  portion  of  the  bill  is  the  con- 
fosion  of  universal  and  particular  jurisdiction.  It  is  of  the  very 
essence,  for  instance,  of  the  action  of  declarator  that  it  should  be 
brought  in  the  Supreme  Court,  so  that  the  decree  may  put  the 
matter  in  controversy  at  rest  for  ever,  by  being  operative  through-, 
oat  all  Scotland,  and  for  all  time.  But  what  an  absurdity,  to  have 
the  Sheriff  of  one  county  declaring  in  one  way,  and  his  brother  of 
the  next  county  declaring  the  very  reverse  I  For  this  reason  it  was 
never  proposed  to  invest  the  Sheriff  with  jurisdiction  in  question^ 
of  status ;  otherwise  a  man  and  woman  might  be  held  to  be  lawfully 
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married  in  Lanarkshire^  for  example,  and  be  no  better  than  man 
and  mistress  the  moment  they  passed  into  Benirewshire  or  Ayr- 
shire. Therefore,  when  it  is  proposed  to  enable  the  Sheriff  to  pro- 
ceed by  reduction,  suspension,  declarator,  and  adjudication,  grave 
objections  may  be  made  to  the  expediency  of  this  course.  It 
rather  appears  to  us,  that  as  regards  heritable  questions,  a  new 
form  of  process  should  be  invented  for  the  Sheriff  Court  altogether, 
which,  while  avoiding  the  objections  to  which  we  have  hinted, 
might  meet  the  common  and  more  clamant  cases  likely  to  occur. 
Perhaps  this  might  be  done  in  committee ;  but  if  there  is  any  diffi- 
culty on  this  point,  Mr  Caird  should  strike  out  this  part  of  his  bill 
altogether,  rather  than  peril  the  passage  of  its  other  most  useful  pro- 
visions into  law.  We  trust  that  the  postponement  of  the  second 
reading  till  the  4th  of  June  is  only  the  precursor  of  a  change 
in  the  character  of  the  bill  which  may  render  it  more  acceptable  to 
the  profession. 

The  second  part  of  the  bill  relates  to  the  extension  of  the  Small 
Debt  Jurisdiction  to  L.25,  with  an  appeal  on  a  stated  case.  Our 
readers  are  familiar  with  our  views  on  this  subject.  We  were  the 
first  to  take  it  up,  about  three  years  ago,  and  we  have  been  constant 
in  its  advocacy  ever  since.  It  would  be  one  of  the  most  salutary 
improvements  of  which  the  law  of  Scotland  is  at  present  capable.  In 
almost  every  county  in  Scotland  in  which  the  resident  judge  is  patient 
and  conscientious,  the  Small  Debt  Court  has  become  the  great 
popular  tribunal.  Originally  instituted  for  the  recovery  of  mere 
shop  accounts,  it  has  in  process  of  time  become  the  favourite  court 
ibr  the  determination  of  all  local  questions.  If  the  validity  of  a  local 
rate,  the  right  to  levy  a  toll,  or  the  construction  of  a  local  act  is  dis- 
puted, the  matter  is  tried  in  the  Small  Debt  Court ;  so  actions  of 
damages  for  defamation,  for  personal  injury,  for  breach  of  contract 
— ^against  railway  companies  for  the  improper  performance  of  their 
duty  as  common  carriers — questions  between  master  and  servant, 
— are  all  raised  in  the  summary  form  in  preference  to  the  ordinary 
Court.  In  fact,  in  many  counties,  especially  in  the  agricultoral 
districts,  the  business  of  the  ordinary  Court  bears  no  proportion  to 
the  many  important  and  difficult  questions  originating  in  the  Small 
Debt  Court  The  form  of  process,  summary  as  it  is,  is  found  to  be 
attended  with  no  practical  inconvenience.  The  cause  of  action  is 
concisely,  but  sufficiently,  particularized  in  an  account  prefixed  to 
the  summons,  which  concludes  for  the  sum  ^^  as  per  account  ap- 


THE  8HURIFF  COURT  BILL«  299 

pended.**  If  the  defender  has  a  counter  claim,  he  has  to  give  notice 
before  the  trial  to  his  opponent.  Both  parties  attend  with  their 
witnesses,  and  in  half  an  hour  or  so  a  suit  is  determined,  which,  if 
it  had  been  subjected  to  all  the  formalities  of  the  Supreme  Court 
or  ordinary  Sheriff  Court, — if  it  had  been  dignified  with  an  elabo- 
rate summons,  condescendence  and  defences,  revised  condescendence 
and  revised  defences,  diligences  for  the  recovery  of  writings,  ex* 
aminations  on  commission,  written  proof,  reclaiming  petitions  and 
answers,  etc.,  etc., — might  fairly  have  run  the  gauntlet  for  years, 
ending  likely  in  the  death,  suicide,  or  ruin  of  either  defender  or 
parsuer,  or  not  improbably  both. 

Such  is  the  Small  Debt  Court,  as  it  is  seen  in  actual  operation^ 
and  such  is  the  relation  it  holds  to  the  more  formal  course  of  litiga- 
tion. That  it  is  successfully  administered,  is  proved  by  the  fact 
that  it  is  liked.  That  tribunal  cannot  be  in  disfavour  with  the 
country,  when  the  public,  in  order  to  obtain  its  equitable  interposi- 
tion, are  content  to  sacrifice  L.5,  L.IO,  or  L.15  of  their  just  de- 
mands, in  order  to  bring  the  case  within  the  sum  of  L.12,  the  pre- 
sent limit  of  its  jurisdiction.  Now,  if  it  works  so  well  in  all  cases 
op  to  L.12,  what  possible  reason  is  there  for  not  extending  its 
jurisdietion  to  L.25 1  That  is  a  convenient  resting-place,  because 
up  to  that  pdint  the  Sheriff  is^absolute.  His  Court  is  not  only  the 
Court  of  fint  instance,  but  there  is  no  appeal  to  the  Supreme  Court. 
The  review  now  exercised  by  the  Sheriff  over  his  resident  substi- 
tute, in  cases  between  L.12  an^d  L.25,  is  most  unsatisfactory  in  its 
operation ;  because,  should  they  happen  to  differ,  which  is  likely 
enough,  seeing  that  the  Sheriff  decides  without  having  seen  the 
witnesses,  there  is  no  possibility  of  obtaining  redress.  Either  side 
has  a  judgment  in  his  favour,  and  yet  the  losing  side  has  no  means 
of  ascertaining  whether  he  has  obtained  justice  or  not.  Clearly  it 
would  be  much  better,  either  that  the  Sheriff  should  try  all  cases 
between  L.12  and  L.25  himself,  or  that  there  should  be  some  cheap 
form  of  going  direct  to  the  Supreme  Court.  Certain  it  is,  that  the 
present  system  has  not  a  good  effect  on  the  lower  classes,  whose 
belief  in  the  certainty  of  the  law,  and  its  faithful  administration, 
is  apt  to  be  much  shaken  by  the  occurrence  of  such  conflicts  of 
opinion  as  we  refer  to. 

The  only  defects  of  the  existing  Small  Debt  Act  worthy  of  notice 
are  two, — the  exclusion  of  professional  agency,  and  the  absence  of 
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review.  Both  of  these  provisions  have  a  most  pernicioas  inflaence 
upon  the  judge ;  for,  mUiout  the  checks  afforded  by  the  attendance 
of  an  edacated  bar,  and  the  consciousness  that  every  judgment  pro- 
nounced may  be  canvassed  in  a  Court  above,  there  is  a  strong  ten- 
dency to  make  the  administration  of  justice  degenerate  into  the 
exercise  of  that  most  odious  power,  ^^  judicial  discretion," — ^that 
which  tempts  a  man  to  depart  from  the  fixed  and  determined  rules 
of  law,  in  order  to  obtain  what  is  called  the  ^^  substantial  justice  of 
the  case."  It  is  this  of  which  Lord  Camden  said,  it  was  ^'  the  law 
of  tyrants,  always  unknown,  different  in  different  men,  casual,  de- 
pending on  constitution,  temper,  and  passion ; — in  the  best,  often 
caprice ;  in  the  worst,  every  vice,  folly,  and  passion  to  which  human 
nature  is  liable •"  To  take  the  highest  example,  one  in  which  lean- 
ing, patience,  and  all  the  higher  attributes  of  the  judicial  character 
are  to  be  found, — what  would  the  Court  of  Session  have  been  but 
for  the  terror  of  the  House  of  Lords  1  The  absence  of  professiinial 
lawyers  from  the  Small  Debt  Court  is  a  great  misfortune  to  all 
parties, — to  none  more  so  than  the  unfortunate  Sheriff  himself, 
whose  ingenuity  is  severely  taxed  to  find  out  what  the  matter  in 
dispute  is^ — to  make  out  an  intelligible  story  from  the  angry  bicker- 
ing of  two  ignorant  people,  delivered  in  a  dialect  which  he  cannot 
understand.  Too  often  the  real  master  in  controversy  is  concealed 
by  the  mass  of  incoherent  and  irrelevant  details  with  which  it  is 
overlaid ;  and  if  the  point  is  at  last  reached,  he  must  find  out  for 
himself  the  law  which  he  has  to  apply ;  he  must  carry  about  in 
his  memory  every  Act  of  Parliament  that  was  ever  passed,  local  or 
general ;  in  short,  he  has  to  unite  in  his  own  person,  and  exercise 
at  the  same  time,  two  functions  which  ought  always  to  be  distinct — 
that  of  the  pleader  and  the  judge.  Happily  the  section  of  the  Act 
(sect.  14,  1  Vict.,  c.  41)  prohibiting  the  attendance  of  procuratora, 
provides  that  they  may  appear  ^'  with  the  leave  of  the  Court  on 
special  cause  shown ;"  and,  de  praxi^  in  many  counties  their  presence 
is  found  so  indispensable  to  the  right  and  rapid  despatch  of  business, 
that  the  section  referred  to  is  systematically  ignored.  Under  the 
provisions  of  Mr  Caird's  bill,  procurators  will  be  allowed  to  appear, 
and  be  remunerated  in  such  a  way  as  to  make  this  branch  of  busi- 
ness worthier  of  attention  than  it  has  hitherto  proved. 

The  right  of  appeal  in  the  Small  Debt  Court  we  consider  to  be 
so  indispensable,  that  it  must  be  a  dne  qua  non  of  any  fiirther  legis- 
lation on  this  subject.    Perhaps  it  may  be  that  the  right  will  not  be 
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qercfaed  in  one  case  oat  of  a  hundred ;  but  the  fact  that  it  may  be 
ttserted  in  eoery  case^  will  secure  for  the  other  ninety-nine  cases  a 
patient  and  discerning  consideration,  which  we  believe  in  some 
Sinall  Debt  Courts,  where  there  is  always  a  heai^  roll,  is  not  inva- 
ritbly  exhibited.  At  any  rate,  it  will  put  a  stop  to  the  practice 
among  some  Sherifi  of  bragging  about  disposing  of,  say,  two  or  three 
hundred  cases  at  a  single  sitting.  It  is  this,  we  presume,  which  has 
gifen  rise  to  what  the  Glasgow  writers,  in  their  report^  on  this  bill, 
facetiously  term  the  ^^  necessarily  perfunctory  proceedings  of  a  Small 
Debt  Court."  Why  **  perfunctory  ?**  and,  above  all,  why  "  neoes- 
fiarily  perfunctory  T"  A  sum  of  L.12  may  be  as  large  a  matter  to  a 
poor  man  as  a  yearns  salary  is  to  the  Sheriff  himself.  If  he  must  be 
peritinctory  by  reason  of  the  number  of  cases  he  has  to  get  through 
at  a  sitting,  let  a  Small  Debt  Court  be  held  every  day ;  and  if,  after 
all,  the  <^  proceedings  are  necessarily  perfunctory,*'  let  more  judicial 
power  be  procured.  That  article  would  seem  to  be  easily  manu- 
&ctared  in  the  West 

Ab  to  the  manner  of  the  review  proposed  by  Mr  Caird,  we  find 
objections,  for  the  first  time,  taken  in  the  report  to  which  we  have 
just  adverted.  The  machinery  required  for  the  purpose  must  be 
both  rapid  and  cheap.  An  advocation  of  the  whole  case,  with  that 
obnoxious  *^  caution "  omitted,  might  perhaps  have  sufficed ;  but, 
l>t,  it  is  inapplicable,  because  there  is  no  record  made  up  in  the 
Small  Debt  Court ;  2dly,  it  is  unnecessary,  because  review  on  facts 
is  not  wanted.  It  is  on  the  judge's  determination  of  the  law  appli- 
cable to  the  facts,  on  which  it  is  desirable  to  have  the  opinion  of 
the  Court  above.  This  is  the  reason  of  the  proposal  to  have  the 
'^Kts  stated  in  tibe  form  of  a  special  verdict.  In  nine  cases  out  of 
ten,  the  parties  will  do  this  for  themselves ;  but  if  they  cannot  agree, 
the  Sheriff  is  to  adjust  the  case  for  them.  We  are  perfectly  satis- 
fied of  the  practicability  of  this  project,  and  it  has  many  advantages 
to  recommend  it.  It  will  reduce  the  cost  of  an  appeal  to  the  very 
minimum.  The  chief  objection  to  any  other  form  of  review  is  the 
tsn^ed  mass  of  difficulties  in  which  the  parties  find  themselves  rela- 
tive to  the  &cts.  In  short,  the  ^^  facts  "  would  be  the  most  expensive 
part  of  the  case ;  and  when  parties  dispute  about  them  there  is  no 
waj  of  adjusting  matters  without  a  very  expulsive  inquiry.  A  case 
<^ted,  however,  removes  all  these  difficulties ;  and  the  cost  of  the 

'  Report  of  Committee  of  the  Faculty  of  ProcuratorB  of  Glasgow  on  Mr 
Cairi'tSlieriir  Court  Bill 
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appeal  on  law  is  confined,  as  it  ought  to  be,  as  nearly  as  pos- 
sible to  the  cost  of  the  argument.  The  plan  has  been  found  to 
work  most  satisfactorily  in  England.  It  is  the  form  in  use  for 
ringing  up  the  judgments  of  the  County  Courts  to  Westminster. 
It  has  since  been  applied,  with  like  success,  to  Magistrates*  cases  by 
the  Act  20  and  21  Vict,  cap.  43. 

The  Glasgow  procurators,  however — or  at  least  those  of  them 
who  attend  the  meetings  of  the  body — ^think  the  measure  objection- 
able. They  say  positively  and  emphatically,  ^^It  would  never 
work.''  They  assign  no  reason  for  this  opinion  beyond  the  assertion, 
that  parties  would  never  be  able  to  agree  on  a  case,  and  that  to 
leave  it  to  the  Sheriff  would,  '^  taking  the  fairest  estimate  of  judicial 
human  nature,  be  anything  but  satisfactory."  Yet  surely  English 
*^  human  nature"  cannot  be  so  different  from  Scotch  human  nature, 
that  a  machinery  which  has  been  thoroughly  satisfactoiy  in  the 
sister  kingdom  for  the  last  seventeen  years,  would  ^' never  work"  in 
this  country.  That  sort  of  reasoning  should  not  have  been  allowed 
to  appear  in  a  public  document,  nor  should  itsframers  have  brought 
so  prominently  before  the  public  the  merely  professional,  not  to  saj 
mercenary,  considerations  with  which  the  paragraph  concludes.  It 
seems  to  be  regarded  as  a  great  grievance  that,  in  the  appeal,  the 
invaluable  services  of  a  member  of  the  Glasgow  faculty  will  be 
comparatively  needless.  A  piteous  lamentation  is  made,  because, 
**  so  far  as  the  reporters  can  see,  nothing  is  contemplated  in  this 
bill  beyond  the  transmission  of  an  appeal  case  by  post  to  the  Presi- 
dent of  the  First  or  Second  Division  ;  and  the  transmission  in  like 
manner  of  a  post-ofSce  order  for  ^  two  guineas  as  the  counsel's  fee.*" 
We  might  have  been  silent  on  the  subject  of  this  manifesto,  were 
it  not  for  the  amusingly  selfish  proposal  with  which  the  para- 
graph referred  to  is  followed  up.  We  allude  to  what  is  called  an 
"  Amended  Appellate  Tribunal."  This  is  to  bring  "the  Sheriffs  of 
three  adjoining  counties  together  periodically,  as  in  the  case  of  the 
Appeal  Registration  Courts,"  to  sit  in  review  on  the  judgment  of 
a  single  Sheriff.  Where  there  are  more  than  one  Sheriff-substitute, 
they  are  all  to  sit  together,  vrith  the  Sheriff  as  president.  We  had 
thought  that  every  one  was  familiar  with  the  utter  failure  of  the 
Begistration  Appeal  Courts.  Probably  it  is  the  very  worst  appeal 
court  ever  established, — ^for  what  has  been  declared  law  in  one  dis- 
trict, is  repudiated  in  another ;  and  even  the  same  Court  has  been 
ki^own  to  overturn  its  own  decisions,  when  the  accidents  of  time 
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broDght  about  a  change  in  the  judicial  body.  The  conseqaence  is, 
that  there  is  a  greater  conflict  in  election  law  than  in  any  other 
branch  of  our  jarisprudence.  Now,  what  we  seek  in  a  conrt  of 
appeal,  is  uniformity  of  decision.  The  different  views  which  may  be 
taken  by  different  Sheriffs  of  the  same  Act  of  Parliament,  on  the 
same  point  of  law,  are  corrected  by  a  solemn  judgment,  which  is 
thereafter  followed  throughout  the  country.  This  we  would  obtain 
by  an  appeal  to  the  Supreme  Court,  as  Mr  Caird  contemplates ; 
bat  the  proposal  emanating  from  Glasgow  has  nothing  whatever  to 
recommend  it,  save  the  possibility  of  its  affording  a  new  field  for  the 
display  of  those  brilliant  attainments  of  which  we  have  an  imperfect 
illustration  in  the  report  before  us. 
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{Continued  from  page  245.) 

At  the  Reformation,  the  Church  Courts,  with  all  their  judicial  and 
excommunicating  powers  in  civil  matters,  were  abolished.  The 
Reformed  Church,  however,  soon  obtained  the  aid  of  civil  authority 
to  second  their  sentences  in  matters  of  ecclesiastical  discipline  ;  and 
by  the  Act  1572,  c.  53,  the  civil  penalties  of  rebellion  were  de- 
nounced against  those  who  remained  forty  days  under  excommuni- 
cation. But  the  letters  of  caption,  in  place  of  proceeding  upon  the 
warrant  of  excommunication,  were  issued  upon  letters  of  four  forms 
for  imprisoning  the  defaulter  as  rebel  to  the  king ;  and  since  the 
Reformation,  execution  against  the  person,  except  on  acts  of  warding, 
bas  been  founded  on  this  principle.  It  may  be  noticed,  that  the 
power  of  the  Church  over  the  person  of  the  subject  was  completely 
abrogated  by  the  Act  10  Anne,  c.  6,  the  10th  section  of  which  de- 
clares, '^  That  no  civil  forfeiture  or  disability  shall  be  incurred  by 
reason  of  any  excommunication,  or  prosecution  in  order  to  excom- 
munication, by  the  Church  judicatories  in  Scotland ;"  and  all  civil 
magistrates  are  prohibited  to  compel  any  person  to  appear  when 
summoned,  or  to  give  obedience  to  such  sentence  when  pronounced. 
By  the  surcease  of  the  Ecclesiastical  Courts  at  the  Reformation, 
creditors  were  left  without  a  remedy  for  recovering  their  debts. 
The  people,  long  accustomed  to  the  civil  enforcement  of  ecclesiastical 
jadgments,  and  taught  to  rely  upon  imprisonment  as  an  effectual 
means  of  execution,  felt  the  want,  and  demanded  the  restoration  of 
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the  remedies  previonslj  in  use.  With  a  view  to  obviate  the  inoon- 
venience  arising  from  the  abolition  of  the  jurisdiction  of  the  Church 
Courts  in  matters  civil,  the  Commissary  Conrt  was  institated  in 
1563,  and  the  anthoritj  of  the  Supreme  Court  was  directed  to  be 
interposed  to  its  decrees.  By  a  letter  addressed  by  Queen  Mary 
to  the  Lords  of  Session,  dated  1st  (iarch  1563,  they  are  ordered  to 
grant  upon  decjrees  or  sentences  of  the  commissaries,  ^  letters  to 
poind  for  the  liquid  sums  contained  therein  ;  and  if  it  be  m  facfo^ 
to  charge  the  party  convict  to  fulfil  the  said  sentence  within  such 
space  as  they  shall  think  expedient,  nnder  the  pain  of  rebellicMi.'' 
And  in  the  instructions  issued  the  same  year  by  Her  Majesty  to  the 
Commissioners,  it  is  provided,  that  when  bonds  and  contracts  con- 
tained a  consent  to  registration  in  their  books,  the  commissaries 
should  interpone  their  authority  to  these  deeds  hy  pro  forma  decrees 
of  registration,  on  prodaction  of  which  (b  the  Court  of  Session,  thst 
Court  is  directed  to  ^'  give  out  letters  in  the  four  forms,  or  of  poind- 
ing  for  fulfilling  the  same,  as  were  wont  to  be  given  upon  persons 
who  of  before  lay  forty  days  under  cursing."  The  execution  thus 
introduced  upon  decrees  of  the  commissaries,  whether  in  faro  eon- 
tensioso  or  of  registration,  ehtailed  upon  the  obligant  the  penalty  of 
rebellion,  which  he  could  not  avoid  by  the  surrender  of  his  person; 
for  the  letters  authorized  to  be  issued  upon  decrees  of  the  former 
class  were  to  cliarge  the  obligant  within  a  certain  space  to  perfomiy 
without  any  alternative ;  and  those  following  upon  decrees  of  r^is- 
tration,  were  to  be  the  same  as  the  letters  issued  upon  ecclesiastical 
sentences  under  the  Act  1535,  c.  9,  which,  it  has  been  seen,  behoved 
to  be  obeyed  in  terminis.  From  a  decision  reported  by  Balfour 
(Lindsay,  18  Feb.  1566),  it  would  appear  that  the  same  constroo- 
tion  had  come  to  be  applied  to  letters  of  four  forms  on  decrees  of 
the  Court  of  Session ;  it  having  been  decided  that  it  was  not  lawful 
for  a  person  charged  under  that  diligence  purgare  moramj  and 
thereby  eschew  the  pain  of  the  letters;  and  although,  afl^  the 
first  charge,  he  had  obeyed  the  letters,  yet  the  king,  by  reason  of 
his  contumacy,  may  justly  cause  him  to  be  denounced,  and  confis- 
cate all  his  moveable  goods.  After  the  obligant  had  been  deprived 
of  the  alternative  of  surrendering  his  person  to  ward,  denunciations 
on  letters  of  four  forms  were  of  frequent  occurrence ;  and  from  this 
circumstance,  it  may  be  supposed,  that  writ  came  generally  to  be 
termed  Letters  of  Homing,  in  allusion  to  the  ceremony  with  which 
they  were  almost  invariably  followed. 
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Except  upon  decrees  of  registration  of  the  Commissary  Coart^ 
letters  of  homing  could  not  be  issued  for  debt.  The  immunity 
from  personal  execution  which  debtors  thus  enjoyed  having  been 
found  to  afford  encouragement  to  fraudulent  alienations,  and  other 
deyices  for  the  disappointment  of  creditors,  a  remedy  was  applied  by 
the  Act  1584,  c.  189,  which  ordained,  <^  that  letters  of  homing,  as 
well  as  of  poinding,  should  be  directed  upon  decrees  of  the  Court 
of  Session  for  liquid  sums  in  the  same  manner  as  upon  decrees  ad 
facta  prcBstanda."  After  this  Act,  the  previously  introduced  method 
of  execution  under  decrees  of  regbtration  of  the  Commissary  Court, 
which  was  equally  applicable  to  obligations  for  performance  of  a 
fiict  and  those  for  payment  of  a  debt,  soon  came  to  be  applied  to 
the  decrees  of  other  judicatories ;  the  practice  having  been  adopted, 
without  any  legislative  authority,  of  inserting  in  obligations  and  con- 
tracts, consents  to  registration  in  the  Books  of  Council  and  Session, 
and  also  in  the  Inferior  Court  Books,  for  the  purpose  of  diligence. 
The  letters  of  homings  however,  whether  on  decrees  inforo  (except 
IB  the  case  of  homings  on  decrees  of  the  commissaries  under  Queen 
Mary's  letter  of  1st  March  1563)  or  on  registered  deeds,  continued, 
althoogh  changed  in  name  and  effect,  to  be  framed  as  letters  of 
four  forms.  On  homings  issued  on  decrees  of  registration,  the 
necesaty  of  four  consecutive  charges  was  obviated,  by  inserting  in 
dauses  of  registration  consents  to  letters  on  a  single  charge ;  and 
the  days  of  charge  were  frequently  so  much  abridged,  as  to  render 
it  impossible  for  obligants  having  just  cause  for  disputing  the 
demand  to  procure  a  suspension  of  the  diligence.  Such  abuses 
were  partially  repressed  by  the  Act  1592,  c.  140;  and  since  its 
date,  although  the  Act  fixes  no  minimum  for  the  inducicB  of  the 
charge,  these  consents  have  never  been  applied  to  a  period  of  less 
than  six  days.  While  a  summary  method  of  execution  on  a  single 
charge  was  thus  established  in  the  case  of  decrees  of  registration, 
the  complicated  procedure  under  letters  of  four  forms  remained 
applicable  to  ordinary  decrees  pronounced  in  a  regular  judicial 
process. 

Execution  against  the  person  being  founded  on  the  fiction  of 
rebellion  against  the  sovereign,  required  the  special  interposition  of 
royal  authority*  This  was  obtained  by  an  order  directed  to  the 
keeper  of  the  Signet,  issuing  fix>m  the  Court  of  Session,  in  which 
the  sovereign  is  presumed  to  preside,  and  to  support  by  the  royal 
prerogative  the  administration  of  justice.    But  inferior  judicatories 
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coald  not  give  warrant  for  letters  passing  the  Signet ;  and  it  was 
therefore  necessary,  in  order  to  procure  execution  upon  the  decrees 
of  such  courts,  whether  of  registration  or  otherwise,  to  obtain  a 
'  warrant  from  the  Supreme  Court.  This  was  accomplished  in  a 
very  circuitous  form ;  the  creditor  having  been  nnder  the  necessity 
of  raising  an  action  against  the  debtor,  citing  him  to  appear  in  the 
Court  of  Session,  and  show  cause  why  that  court  should  not  autho- 
rize all  execution  to  follow  on  the  Inferior  Court  decree.  The  decree 
issued  in  that  action  was  called  a  decree-conformj  and  was  in  the 
precise  terms  of  the  former  decree ;  but  having  the  additional  sanction 
of  the  Court  of  Session,  it  warranted  letters  of  horning  against  the 
debtor,  and  all  execution  competent  upon  a  decree  of  the  Supreme 
Court.  These  cumbrous  forms  were  found  unsuitable  to  the  m« 
creasing  business  of  the  country ;  and  by  successive  statutes,  passed 
in  the  end  of  the  sixteenth  and  beginning  of  the  seventeenth  cen- 
turies, it  was  at  last  established  that  decrees  of  sheriffs,  magistrates, 
and  other  inferior  judges,  provided  they  were  presented  to  the  Court 
of  Session,  and  the  authority  of  that  Court  interposed  in  confirma- 
tion of  them,  should  be  executed  by  letters  of  horning  and  poinding 
on  a  single  charge  of  fiflteen  days.  In  these  cases  the  authority  of 
the  Supreme  Court  was  obtained  by  producing  the  Inferior  Court 
decree  along  with  a  petition  or  billj  which  passed  of  course,  and  the 
deliverance  on  which  was  the  warrant  for  diligence  under  the 
Signet.  The  summary  mode  of  procedure  allowed  by  these  statutes 
was  not  applicable  to  the  decrees  of  registration  of  inferior  judges ; 
but  the  practice  was  soon  adopted,  without  any  legislative  authority^ 
of  granting  letters  of  homing  on  such  decrees,  in  the  same  manner, 
as  on  decrees  pronounced  in  a  judicial  process. 

While  the  Court  of  Session  thus  interposed  its  authority  for  the 
execution  of  the  sentences  of  inferior  judges  by  letters  of  homing 
upon  one  charge,  the  old  procedure  of  letters  of  four  forms  con- 
tinued to  be  the  only  diligence  issuable  upon  its  own  decrees  pro- 
nounced in  a  judicial  process.  ^^  But  this  Court,"  says  Lord  Karnes, 
'^  esteeming  it  a  sort  of  impeachment  upon  their  dignity  to  be  worse 
appointed  than  inferior  courts  are  with  respect  to  personal  execu- 
tion, took  upon  them  to  abolish  letters  of  four  forms,  and  to  appoint 
the  same  letters  of  horning  to  pass  upon  their  own  decrees  that  by 
statute  were  authorized  to  pass  upon  decrees  of  inferior  courts." 
This  was  done  by  Act  of  Sederunt,  23d  Nov.  1613. 

It  has  been  seen  that  denunciation  for  civil  rebellion  was  followed 
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not  only  by  imprisonment,  but  also,  as  in  the  case  of  actual  rebellion, 
by  confiscation  of  the  debtor's  moveables,  which  were  ordered,  after 
satisfying  the  creditor's  claim,  to  be  thenceforth  "  inventoried  and 
inbrought  to  the  king's  use."  Although  the  creditor  thus  got  access 
to  a  mode  of  satisfying  his  demand  out  of  the  debtor^s  confiscated 
moveables,  it  seems,  as  is  justly  remarked  by  Erskine,  '^  inconsistent 
both  with  humanity  and  justice  to  fix  the  consequences  of  high 
treason  upon  a  man  merely  because  he  is  unable  to  pay  his  debt." 
This  barbarous  penalty  of  civil  rebellion  was  for  a  long  period 
rigorously  enforced ;  and  before  the  union  of  the  two  Crowns,  when 
there  were  not  many  lucrative  posts  in  the  gift  of  the  sovereigns  of 
Scotland,  the  daily  falling  of  escheats  was  a  great  source  of  royal 
influence,  and  these  formed  the  constant  objects  by  which  were 
gratified  the  avarice  and  rapacity  of  the  adherents  of  the  court. 

The  penal  consequences  of  civil  rebellion,  along  with  heritable 
jurisdictions,  were  abolished  by  the  Legislature  in  the  year  1746,  by 
the  Act  20  Geo.  II.,  c.  50 ;  and  although  the  creditor  consequently 
lost  the  right  of  recovering  the  debt  out  of  the  debtor's  confiscated 
moveables,  that  privilege,  by  the  general  use  of  poinding,  had  be- 
come of  generally  less  importance.  The  more  serious  consequences 
of  denunciation  having  thus  been  abolished,  civil  rebellion  was  left 
as  a  mere  fiction  to  justify  imprisonment  for  debt ;  but  it  was  not 
nntil  the  passing  of  the  Act  1  &  2  Vict.,  c.  114,  that  the  matter 
WBs  placed  on  its  true  footing.  That  statute  practically  abolishes 
letters  of  homing  and  caption,  and  substitutes  for  these  writs  direct 
warrants  of  imprisonment  for  debt,  whether  constituted  by  decree  of 
the  Supreme  Court  or  by  decree  of  the  Sherifil 
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(From  the  Law  Times.) 

Now  that,  after  the  Whitsun  vacation,  the  Select  Committee  of  the 
House  of  Lords  is  resuming  its  labours  efiectively  on  the  Bankruptcy 
and  Insolvency  Bill,  it  will  be  convenient  to  our  readers  to  be  re- 
minded of  what,  probably,  will  be  the  principal  points  of  difierence 
Wtween  the  two  Houses.  There  are  certain  amendments  to  be 
proposed  by  the  Lord  Chancellor,  but  they  are  mostly  of  a  clerical 
nature,  and  may  be  dismissed  with  a  notice  of  one,  which  is  of  im- 

VOL.  v.— wo.  LIV.  JUNE  1861.  Q  Q 
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portancey  on  the  clanse  standing  the  81st  in  the  bill  as  it  has  been 
sent  up  from  the  Commons.  It  is  provided  that,  in  the  procedure 
to  obtain  adjudication,  it  shall  no  longer  be  necessary  to  show  any 
trading  on  the  part  of  the  debtor.  This  would,  in  limine^  tend  to 
place  traders  and  non-traders  on  the  same  footing  in  respect  of  a 
process  in  which  they  are  intended  to  be  very  differently  treated. 
Although  under  the  new  system  proof  of  trading  would  not  be 
necessary  to  constitute  a  person  subject  to  bankruptcy,  it  would 
be  as  necessary  as  ever  to  distinguish  one  class  of  bankrupts  from 
the  other.  Consequently,  the  Lord  Chancellor  offers  to  replace  the 
provbion  to  which  we  have  referred  by  an  amendment,  that  no  debtor 
who  is  not  a  trader  shall  be  adjudged  bankrupt,  except  in  respect 
of  some  one  of  the  acts  of  bankruptcy  described  in  the  bill.  The 
truth  is,  that  the  clause  was  retained  in  its  present  shape,  regardless 
of  the  modifications  in  non-trader  adjudication  which  were  accepted 
by  the  Attorney-General  to  propitiate  Sir  Hugh  Cairns  and  his 
other  adversaries.  A  long  and  complicated  law  bill,  framed  in  the 
Commons'  field  of  battle,  may  well  require,  in  more  points  than  one, 
the  revisal  of  a  Select  Committee  of  the  lawyers  of  the  other  branch 
of  the  Legislature. 

On  the  Lord  Chancellor's  amendments  no  difference  of  opinion 
will  arise.  The  conflict  between  the  commercial  and  uncommercial 
interests  in  the  Legislature  will  take  place  afresh  and  be  adjusted 
in  the  Select  Committee,  when  the  changes  proposed  by  the  ex-Lord 
Chancellor  Chelmsford  come  under  discussion.  As  respects  proof 
of  trading  or  non-trading,  we  may  notice,  first,  that  he  does  not 
strike  out  the  words  rendering  it  unnecessary  to  show  trading,  bnt 
would  add  to  them  a  qualification,  that  a  person  not  being  a  trader 
shall  be  liable  to  an  adjudication  only  upon  the  acts  applicable  to  a 
non-trader.  This  mode  of  dealing  with  the  clause  reverses  the  old 
state  of  things,  and  renders  it  necessary  to  give  proof  of  non-trad- 
ing instead  of  proof  of  trading.  The  first  of  Lord  Chelmsford's 
amendments,  which  will  touch  the  social  evil  of  failing  to  pay  debts, 
is  one  that  will  allow  a  locwij  not  of  poenitentia,  but  of  fuga,  to 
creditors  of  a  certain  class.  According  to  the  32d  clause,  if  anj 
person,  not  being  out  of  the  realm,  shall  remain  abroad,  with  in- 
tent to  defeat  his  creditors,  he  will  be  deemed  to  have  thereby  com- 
mitted an  act  of  bankruptcy.  Ever  since  this  clause  has  been 
printed,  the  pecuniary  refugees  on  the  Continent  have  been  inquir- 
ing about  the  extradition  treaties  respecting  fraudulent  bankrupts, 
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and  endeavoaring  to  ascertain  what  parts  of  Europe^  Asia,  or  any 
other  qaarter  of  the  globe  there  may  be,  with  which  the  Queen  has 
not  entered  into  such  overreaching  and  ill-timed   arrangements. 
Lord  Chelmsford,  whether  regarding  the   clause  in  its  existing 
shape  as  an  interference  with  some  vested  interest  in  jtMz^t-volun- 
tary  exile,  or  out  of  sheer  pity  for  the  debit  side  of  gentlemen's 
accounts,  would  apply  the  clause  only  to  persons  having  departed 
the  realm  after  the  commencement  of  the  Act.     To  picture  the 
scenes  that  will  be  beheld  on  St  Katharine's  Wharf  and  at  Folke- 
stone pier-head  for  some  days   previously  to   the   "  11th  day  of 
October  1861,"  when  the  Act  will  commence  —  that  is,  if  this 
amendment  be  then  in  it — would  scarcely  be  suitable  to  this  jour- 
nal.   Another  amendment  to  save  the  good  name  of  the  non-trader 
will  be  proposed  by  the  same  noble  lord,  'to  the  clause  which  would 
enact  that  a  debtor's  goods  sold  in  execution  upon  a  judgment  ex- 
ceeding L.50  shall  be  sold  by  public  auction,  and  not  by  bill  of 
sale  or  private  contract.    It  is  proposed  to  strike  the  clause  out 
altogether,  or,  if  it  be  retained,  to  confine  such  an  exposure  to  trader- 
debtors,  and  spare  all  others  the  ignominy  of  the  carpet  hung  out 
on  the  balcony,  in  the  face  of  one's  late  friends  and  acquaintances, 
as  an  advertisement  to  them,  and  to  Hebrew  and  Nazarene  brokers. 
Betrospection,  found,  as  we  have  seen,  so  unwelcome  t^  English 
residents  abroad,  would  be  undoubtedly  disagreeable  to  demirfortune 
debtors,  whose  creditors  are  entitled  to  sue  out  a  writ  of  capias,  or 
to  chai^  the  debtor  in  execution  for  L.50,  if,  under  clause  88  of 
the  bill,  their  creditors  were  to  become  entitled  at  the  end  of  one 
month  from   signing  judgment  to  a  judgment-debtor  summons, 
requiring  the  debtor  to  come  and  be  examined  in  Basinghall  Street, 
^h  all  the  dreadful  consequence  threatened  by  the  bill  upon 
default  to  satisfy  the  summoner's  demand.     Accordingly^  Lord 
Chelmsford  asks  the  Select  Committee  to  confine  the  clause  to 
creditors  becoming  such  after  the  commencement  of  the  Act.    By 
his  amendment,  however,  to  the  100th  clause,  which  defines  the 
petitioning  creditor's  debt,  he  would  cut  away  all  retrospection  at 
its  root,  with  the  added  words :    "  The  debt  of  the  petitioning 
creditor  of  any  debtor,  not  being  a  trader,  must  be  a  debt  con- 
tracted after  the  passing  of  this  Act,  and  the  judgment-debtor 
sammons  must  be  a  summons  in  respect  of  a  debt  contracted,  or  of 
a  liability  incurred,  after  the  passing  of  this  Act." 
It  is  certainly  painftil,  and  perhaps  too  great  a -strain  even  upon  a 
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legislatiye  breast,  to  decide  this  question  of  retrospection  against  the 
debtor,  particularly  if,  as  distingubhed  fix>m  the  creditor,  the  debtor 
be  regarded  as  of  the  legislative,  or  of  any  kindred  species.  It  is 
well  known  that,  by  the  British  Constitution,  the  man  who  cannot 
take  care  of  his  own  purse,  or  at  least  cannot  make  both  ends  meet, 
is  still  considered  qualified  to  undertake  that  duty  for  the  national 
purse ;  and  that,  in  fact,  he  enjoys  a  peculiar  protection,  wherein 
the  vulgar  bailiff  quails  before  the  Serjeant-at-arms.  Into  these 
high  constitutional  questions,  though  they  are  more  or  less  unto- 
wardly  mixed  up  with  the  Bankruptcy  Bill  question,  it  is  not  our 
purpose  to  enter.  But,  looking  at  the  matter  for  a  moment  from  a 
legal  point  of  view,  the  theory  seems  to  be,  that  a  man  has  a  pre- 
scriptive right  in  his  mode  of  baffling  all  whom  he  does  not  pay  in 
ready  money.  The  soliloquy  must  be  something  of  this  tenor  :— 
^^  I  have,  in  contracting  this  debt,  subjected  myself  to  a  certain  pro- 
cess now  available  by  law,  if  my  creditor  is  active  enough  and  so 
ill-conditioned  a  fellow  as  to  take  advantage  of  it  to  make  me  paj ; 
but,  if  I  am  active  and  unprincipled  enough  to  put  myself  out  of 
his  reach,  then  I  am  free,  and  that  is  my  right,  which  the  Legis- 
lature cannot  take  away  without  giving  me  compensation,  like  other 
beneficiaries  of  vested  abuse.*' 

The  remaining  amendments  of  Lord  Chelmsford  relate  chiefly  to 
County  Court  jurisdiction  in  bankruptcy.  The  bill  has  provisions 
giving  powers  to  the  Queen  in  Council,  where,  on  a  vacancy,  there 
is  no  country  district  commissioner,  to  transfer  the  commissioner's 
jurisdiction  to  the  judges  of  the  County  Courts ;  and,  on  occasion, 
to  establish  additional  County  Courts,  with  a  commissioner's  juris- 
diction, and  to  newly  arrange  the  bankruptcy  districts ;  and  power 
to  the  Lord  Chancellor  to  appoint  judges  of  the  new  courts.  All 
these  powers  it  is  proposed  to  take  out  of  the  bill. 

In  passing,  we  observe  in  the  same  page  of  the  bill,  that  daose 
11  would  enact  that  ^Hhe  persons  discharging  the  duties  of  chief 
registrar,  registrars,  taxing  master,  and  official  assignees  of  the 
Court  of  Bankruptcy  in  London,  and  in  the  several  district  courts 
of  bankruptcy,  shall  retain  and  hold  office  during  good  behavioar, 
subject  to  dismissal  by  the  Lord  Chancellor  by  order,  for  some 
sufficient  reason  to  be  set  forth  in  such  order."  It  is  not  usual  to 
give  a  parliamentary  title  to  an  office  to  actual  persons  not  named. 
Who  are  meant  by  '^  the  persons  discharging  the  duties  of  chief 
registrar!"   And  does  the  clause  also  mean  the  persons  discharging 
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the  dades  of  registrars  and  of  taxing  master^  and  of  the  official 
assignees;  or  does  it  only  mean  those  officers  themselves?  The 
language  is  as  ambiguous  as  the  persons  are  shadowy.  Again,  to 
what  extent  must  these  parliamentary  life-office  holders  be  now 
discharging  the  duties  in  order  to  come  within  this  clause?  How 
many  of  them  may  there  be?  DoIim  latet  in  gmeralibus.  Probably 
the  matter  will  be  a  little  elucidated  in  the  Select  Committee,  or  in 
the  House  itself  on  inquiry  from  the  Lord  Chancellor,  or  even  yet 
by  some  apt  and  seasonable  question  put  to  the  Attorney-General 
in  the  House  of  Commons. 

Lord  Chelmsford  further  would  strike  out  the  clauses  115-119, 
excluding  County  Court  prisoners  from  the  benefit  of  the  Act,  and 
giving  the  official  assignee  possession  of  the  bankrupt's  estate,  and 
providing  for  the  creditors'  meeting  after  adjudication,  and  for  the 
transfer  of  a  bankruptcy  to  the  County  Court,  and  giving  power  to 
the  meeting  to  stop  proceedings;  also  clauses  122-125,  relating  to 
the  choice  of  a  creditor's  assignee,  the  vesting  of  the  estate  in  him, 
and  the  making  the  official  assignee  accountable  to  him  as  auditor. 
The  same  fate  is  threatened  to  clauses  128-136,  respecting  security 
bv  the  creditors'  assignee,  his  certificate  of  appointment,  his  removal, 
his  duties  and  accounts,  as  well  as  clauses  187-189,  relating  to  his 
discharge.  The  object  is,  it  is  apprehended,  to  retain  the  old  law 
on  these  heads ;  so  that  no  bankrupt's  estate  may  again  fall  iqto  the 
unofficial  hands,  in  which  sixty  years  ago  it  claimed  Lord  Eldon's 
protection,  and  from  which  for  thirty  years  past  it  has  been  rescued 
bj  Lord  Brougham.  Upon  the  whole,  no  less  than  thirty  clauses, 
independently  of  the  trader  and  non-trader  question,  are  put  in 
peril  by  Lord  Chelmsford's  proposed  amendments. 
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The  Bute  Guardianship  Case. — ^Whatever  objections  may  exist  in 
theory  to  the  union  of  judicial  and  political  functions  in  the  office 
of  Lord  Chancellor,  it  cannot  be  said  that  the  administration  of  the 
law  by  the  House-of  Lords  has  suffered  from  the  arrangement  in 
question,  except  in  so  far  as  every  court  must  suffer  that  is  liable  to 
incessant  fluctuations  in  the  number  and  the  relative  importance  of 
its  members.  The  very  difficulty  of  the  position  has  been  felt  as  a 
restraining  influence  by  the  many  learned  and  accomplished  lawyers 
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of  the  present  generation  who  have  adorned  the  woolsack,  and  who 
have  shown  by  their  example  that  a  moderate  devotion  to  the  affairs 
of  the  state  is  not  incompatible  with  the  observance  of  the  strictest 
gravity  and  decorum  when  seated  on  the  bench  of  jnstice.  It  is 
with  the  more  regret,  therefore,  that  we  have  noticed  the  recent 
attempts,  on  the  pail  of  the  present  Lord  Chancellor,  to  inftise  into 
his  judicial  decisions  something  of  the  tone — we  had  almost  said  the 
rhetorical  artifices— of  parliamentary  discussion.  The  infirmity  of 
temper  to  which  we  allude,  does  not  confine  its  manifestations  to  re- 
flections upon  the  parties  in  the  cases  who  are  alone  responsible  to 
the  supreme  tribunal,  but  seeks  an  outlet  in  the  form  of  hostile  or 
illiberal  criUcism  upon  the  conduct  of  other  judges,  who  are  in  no 
degree  responsible  to  the  House  for  the  discharge  of  their  judicial 
duties,  and  who  are  just  as  likely  to  be  right  in  the  opinions  thej 
happen  to  have  formed,  as  Is  the  Lord  Chancellor  himself. 

Our  readers  cannot  have  forgotten  the  sensation  created  in  the 
minds  of  the  English  public  by  the  lecture  recently  delivered  by 
Lord  Campbell,  for  the  benefit  of  Sir  W.  Page  Wood,  with  reference 
to  the  mode  of  preparing  his  judgments.  Although  not  directly 
offensive  in  its  terms,  the  speech  we  refer  to  met  with  a  pretty 
unanimous  condemnation.  It  was  pronounced  by  the  English  press 
and  the  public  to  be  an  utterly  irrelevant  and  unjudicial  proceeding ; 
and  such,  we  are  sure,  Lord  Campbell  will  admit  it  to  be,  when  in 
his  calmer  moments  he  passes  in  review  the  materials  for  a  last 
addendum  to  the  Lives  of  the  Chancellors  of  England.  Lord  Camp- 
belFs  foible,  in  fact,  is  a  passion  for  being  before  the  public.  Like  a 
certain  alderman,  once  immortalized  in  the  pages  of  Punchy  his  lord- 
ship appears  to  be  most  supremely  happy  when  an  opportunity  b 
afforded  to  him  of  putting  somebody  down.  The  Chancery  mag- 
nates, to  do  them  justice,  appear  to  have  been  more  amused  than 
angry  at  the  notion  of  a  common-law  j.udge  instructing  them  in  the 
art  of  framing  a  judgment ;  and  it  is  probably  to  this  circumstance, 
rather  than  to  any  virtue  in  the  law  administered  in  Lincoln's  Inn 
Fields,  that  Sir  John  Stuart  is  indebted  for  having  been  allowed  to 
escape  so  easily,  when  his  judgment,  along  with  that  of  the  Court  of 
Session,  in  the  case  of  the  Marquis  of  Bute,  was  brought  under  the 
review  of  the  House  of  Lords. 

We  do  not  think  that  Lord  Campbell's  attack  upon  the  judges  of 
the  Court  of  Session  is  likely  to  be  repeated.  As  a  bid  for  popu- 
larity, it  is  a  failure — "caviare  to  the  multitude."     We  are  not 
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aware  that  it  has  attracted  to  its  author  any  share  of  congratulation 
or  encouragement  from  any  quarter,  if  we  except  the  equivocal 
article  of  the  Tunes j  whose  inveterate  hostility  to  everything  Scotch 
must  disarm  its  criticisms  of  the  weight  which  would  otherwise  be 
dae  to  them.  On  the  other  hand,  the  Lord  Justice-Clerk's  tem- 
perate and  straightforward  vindication  of  the  proceedings  of  his 
Court  has  been  favourably  received  by  the  public,  and  has  elicited 
expressions  of  approbation  from  quarters  not  within  the  immediate 
sphere  of  Scotch  legal  opinion. 

The  whole  case  against  the  judges  of  the  Second  Division  is,  that 
they  did  not  immediately  dispose  of  the  application  made  to  them 
last  July,  to  enforce  the  Vice-Chancellor's  scheme  for  the  education 
of  the  Marquis.  We  confess  it  does  appear  to  us  that  the  Court  of 
Session  took  too  technical  a  view  of  their  duty  when  they  postponed 
the  case,  in  order  that  a  commission  might  issue  to  inquire  into  the 
aathenticity  of  the  Chancery  decree.  Had  they  simply  intimated 
to  the  parties  that  it  would  be  satisfactory  to  have  a  new  extract, 
free  from  deletions  and  corrections,  there  is  little  doubt  but  such  a 
document  would  have  been  forthcoming  without  delay.  We  will 
even  say,  that,  had  it  been  necessary  to  extend  the  sittings  for  a  day 
or  two,  for  the  purpose  of  hearing  further  argument  on  the  case,  we 
see  no  reason  why  the  convenience  of  the  Court  should  not  have 
been  made  to  yield  to  the  interest  of  the  parties.  We  are  not  at  all 
sore,  however,  that,  even  with  all  these  facilities,  the  case  would 
have  been  prepared  for  decision  in  July.  There  was  the  question 
of  jurisdiction  to  be  disposed  of;  and  where  is  the  lawyer  so  rash  as 
to  affirm  that  such  a  question  (resolving  in  this  instance  into  a  dis- 
puted domicile)  could  be  investigated,  heard,  and  determined  in  the 
snmmary  fashion  which  has  lately  been  held  up  for  our  imitation  f 
The  House  of  Lords  has  not  decided  the  question,  though  it  has 
cut  the  knot,  by  simply  asserting  that  it  was  for  the  interest  of  the 
minor  to  be  sent  to  an  English  school.  Be  it  that  this  arrangement 
was  for  the  interest  of  the  minor,  it  does  not  follow  that  the  pro- 
ceedings of  the  Court  of  Session  were  not  also  for  his  interest ;  for 
it  is  certainly  the  interest  of  every  party  to  an  action,  that  full 
opportunity  should  be  afforded  for  investigation  and  discussion. 

Lord  Campbell's  censure  of  the  Court  of  Session,  as  being  de- 
ficient in  dignity  and  magnanimity,  is  as  pointless  as  it  was  in  the 
circumstances  misplaced.  A  professed  critic  in  constitutional  law, 
he  ought  to  have  remembered  that  the  Court  of  Session  is  a  supreme 


314  THE  MONTH. 

court,  and  that  no  appeal  lies  from  its  decisions,  except  for  error  in 
law.  We  confess  we  regard  this  assumption  by  Lord  Campbell,  of 
the  power  of  reflecting  on  the  judicial  conduct  of  the  judges  of  co- 
ordinate courts,  as  a  very  serious  innovation,  and  one  which,  if 
intended  as  a  precedent,  really  amounts  to  an  invasion  of  the  inde- 
pendence of  the  Bench.  The  British  constitution,  for  reasons  of  the 
highest  policy,  has  placed  the  judges  of  the  land  in  a  position  of 
honourable  independence,  under  which  they  are  exempt  from  all 
censure  or  control,  except  that  of  Parliament  itself.  Remonstrance 
or  complaint,  from  any  quarter  or  in  any  shape,  is  absolutely  ex- 
cluded, and  the  Lord  Chancellor  of  England  ought  assuredly  to 
have  been  the  last  person  to  set  the  example  of  personal  and  offensiye 
criticism.  Any  obervations  that  he  may  have  wished  to  make  re- 
garding the  transaction  of  business  in  the  Court  of  Session,  ought 
to  have  been  addressed  to  the  House  of  Lords  in  its  legislative 
capacity.  We  trust  that  Lord  Campbell  will  see  the  propriety  of 
adopting  a  sounder  view  of  the  powers  of  a  court  of  error,  .and  will 
for  the  future  abstain  from  personalities.  Should  the  system  be 
continued,  it  may  be  expedient  that  steps  should  be  taken,  through 
the  instrumentality  of  the  other  House  of  Parh'ament,  for  ascertain- 
ing the  constitutional  limits  of  the  function  of  the  House  of  Lords 
as  a  court  of  appellate  jurisdiction. 

Summary  Petitions  to  the  Court — We  have  received  from  a  cor- 
respondent the  following  communication,  which  seems  worthy  of 
immediate  and  deliberate  attention  : — 

«By  the  Act  20  and  21  Vict.,  cap.  56,  it  is  provided,  that  'oH 
summary  petitions  and  applications  to  the  Lords  of  Council  and 
Session,  which  are  not  incident  to  actions  or  causes  actually  de- 
pending at  the  time  of  presenting  the  same,  shall  be  brought  before 
the  junior  Lord  Ordinary  oflBciating  in  the  Outer  House,  who  shall 
deal  therewith  and  dispose  thereof  as  to  him  shall  seem  just ;  and, 
in  particular,  all  petitions  and  applications  falling  under  any  of  the 
descriptions  following,  shall  be  so  enrolled  before  and  dealt  with  and 
disposed  of  by  the  junior  Lord  Ordinary,  and  shall  not  be  taken 
in  the  first  instance  before  either  of  the  two  Divisions  of  the  Court, 
viz., — 

^^  ^  L  Petitions  and  applications  under  any  of  the  various  statutes 
now  in  force  relative  to  entails. 

*^  ^  2.  Petitions  and  applications  under  any  of  the  General  Rail* 
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waj  Acts^  or  under  the  Lands  Clauses  Consolidatiou  (Scotland) 
Act  1845,  or  under  any  local  or  personal  Act. 

"  *  3.  Petitions  and  applications  relative  to  money  consigned  under 
any  statute  or  law,  subject  to  the  order,  disposal,  or  direction  of  the 
Court  of  Session. 

^ '  4.  Petitions  and  applications  for  the  appointment  of  judicial 
factors,  factors  loco  tutoris  or  loco  abaentisy  or  curators  bonisj  or  by 
any  such  factors  or  curators  for  extraordinary  or  special  powers,  or 
for  exoneration  or  discharge. 

"  *  5.  All  petitions,  applications,  and  reports  under  the  Act  of 
the  12  and  13  Vict.,  cap.  51,  entitled,  An  Act  for  the  Better  Protec- 
tion of  the  Property  of  Pupils,  Absent  Persons,  and  Persons  under 
Mental  Incapacity  in  Scotland.' 

*^This  provision  is  singularly  free  from  the  obscurity  which 
usually  pervades  the  Acts  of  Parliament  applicable  to  Scotland. 
These  statutes  are  very  frequently  couched  in  vague  and  indefinite 
language ;  and  one  often  finds  the  provisions  of  an  English  Act  ex- 
tended to  Scotland,  without  the  machinery  for  carrying  it  into 
effect  contained  in  the  English  statute  as  to  England.  It  would 
have  been  supposed  that  there  could  have  only  been  one  construc- 
tion of  the  above  enactment ;  but  there  turns  out  to  be  two, — one 
adopted  by  the  Court,  and  another  by  the  general  profession.  We 
all  remember  the  reasons  that  caused  the  passing  of  the  statute  in 
question.  One  of  them  was  to  free  the  Inner- House  from  the  per- 
formance of  work  which  occupied  much  time,  and  which  is,  or  ought 
to  be,  in  a  great  measure  purely /ormaZ.  Another  reason  was,  the 
conviction  at  which  the  profession  had  arrived,  that  one  judge  could 
do  this  kind  of  business  better  than  four.  The  result  has  entirely 
justified  these  anticipations.  The  junior  Lord  Ordinary  has  dis- 
charged the  duties  to  the  entire  satisfaction  of  the  profession ;  and 
the  Inner  House  has  been  relieved  of  a  kind  of  business  for  which 
it  was  totally  unfit. 

"  Unfortunately,  however,  a  construction  has  been  given  to  the 
statute  which  has  very  much  narrowed  its  application,  and  deprived 
the  public  of  the  advantages  which  they  were  entitled  to  expect 
from  it.  To  ordinary  minds,  the  only  construction  that  the  clause 
is  susceptible  of  is,  that  all  Petitionsy  of  tvhatever  kind^  must  be  pre- 
sented to  the  junior  Lord  Ordinary,  unless  they  come  within  a  single 
exception,  namely,  those  which  are  '  incident  to  actions  or  causes 
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actaally  depending'  at  the  time  of  presenting  the  petition.  The 
clanae,  however^  has  been  constraed  by  the  Court  to  niean,  that  all 
petitions  shall  be  presented  to  the  Inner  Hoose,  as  before  the 
statute,  except  those  which  are  particularly  enumerated.  I  humbly 
submit  that  this  is  an  erroneous  reading  of  the  statute,  and  fraught 
with  gi^at  danger  to  those  who  act  upon  it.  Yet  the  Lord  Ordi- 
nary eveiy  day  (stating  that  he  does  so  under  the  decisions  of  the 
Court)  refiises  to  entertain  petitions  which  do  not  come  within  the 
particular  enumeration, — ^that  particular  enumeration  not  being  re- 
strictive, nor  explanatory,  but  being  inserted  with  the  view  of  ren- 
dering it  certain  that  the  particular  cases  there  enumerated  should 
not  go  to  the  Inner  House. 

^*  No  doubt  this  matter  would  be  of  little  moment  if  the  dedsion 
of  the  Court  of  Session  upon  the  construction  of  this  Act  were 
final.  But  when  we  see  every  day  reversals  by  the  House  of  Lords 
of  decisions  of  the  Court  of  Session,  and  more  particularly,  reversals 
of  decisions  which  run  in  the  face  of  statutes,  no  one  can  be  safe  to 
act  under  an  appointment  by  the  Inner  House  which  may  be  chal- 
lenged at  any  time  while  an  appeal  is  competent.  This  matter  ought 
to  be  put  right  by  a  declaratory  enactment ;  and  all  titles  granted 
or  acts  done,  under  the  inept  appointments  already  made,  should  be 
declared  efiiectual.  The  meaning  of  the  Act  plainly  was  to  relieve 
the  Inner  House  of  all  this  kind  of  business  except  by  appeal ;  and 
this  should  be  the  terms  of  the  declaratory  enactment. 

^^  The  matter  is  of  very  wide  application.  The  petitions  are  very 
numerous  and  very  important  which  the  Inner  House  are  at  present 
asserting  the  sole  right  to  deal  with.  These  petitions  affect  the 
most  important  interests,  both  in  regard  to  status  and  property; 
and  no  one  can  maintain  that  these  proceedings  are  not  firaught 
with  the  greatest  peril.  Every  third  case  now  appealed  is  reversed ; 
and  in  no  case  would  the  English  lawyers  who  now  guide  the 
House  of  Lords  have  a  more  feasible  justification  for  doing  so,  than 
in  regard  to  a  perversion  of  a  plain  Act  of  Parliament  so  palpable  as 
this." 

Cardross  Case. — Up  to  the  time  of  going  to  press  this  case  has 
not  been  put  out  for  advising ;  nor  is  it  desirable  that  the  judges 
should  be  so  precipitate  in  deciding  a  case  which  both  parties  believe 
to  be  of  the  greatest  importance  to  the  welfare  of  society.  It  would, 
of  course,  be  premature  to  express  any  opinion  on  the  merits  of  the 
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question  so  ably  argued  before  the  First  Division ;  but,  we  may 
remark,  that  the  issue  raised  by  the  Church  has  now  assumed  a  more 
practical  shape  than  that  which  it  wore  in  the  earlier  stages  of  the 
litigation.  The  General  Assembly  of  the  Free  Church,  driven  from 
the  posture  of  independence  of  all  civil  control,  have  resolved  to  stand 
npoD  the  broad  and  intelligible  defence,  that  church  privileges  confer 
no  dvil  right,  and,  consequently,  that  the  deprivation  of  such  privi- 
leges does  not  constitute  a  civil  wrong.  The  pursuer,  on  the  other 
hand,  has  somewhat  abated  the  generality  of  his  claim ;  and,  in  the 
same  degree,  he  has  weakened  the  interest  of  the  public  in  his  case. 
If  the  question  is  to  resolve  into  a  paltry  conclusion  for  aolatijimj  Mr 
M^illan  will  meet  with  little  sympathy  from  the  public ;  though, 
doubtless,  a  large  number  of  enthusiasts  for  civil,  as  opposed  to  re- 
ligious, liberty,  would  have  cheered  him  in  his  attempt  to  force 
himself  upon  the  Assembly  as  a  law-made  minister  of  the  gospel. 
It  is  satisfactory,  meanwhile,  to  know,  that  this  great  question  has 
been  argued  with  a  degree  of  learning  and  ability  rarely  equalled, 
even  in  the  best  days  of  the  Bar ;  and  we  doubt  not  but  the  decision 
of  the  Court  will  be  equally  worthy  of  the  eminent  lawyers  who  sit 
in  the  First  Division. 


f  igt0t  af  ^nimu. 

COURT  OF  SESSION. 


FIRST  DIVISION. 
Anderson  v.  Adam  and  Andebson.— ifay  15. 

Process — Title  to  Sue. 

The  pursuer  had  executed,  in  August  1846,  a  trust-conveyance  of  his 
heritable  estate  to  Messrs  Adam  and  Anderson,  writers  in  Aberdeen, 
subject  to  an  oUigation  to  account ;  and  having  brought  this  action  of 
ftocountiDg,  he  was  met  by  the  preliminary  defence,  that  he  had  subse- 
quently conveyed  all  his  reversionary  interest  under  the  trast-conveyance 
to  the  Edinburgh  and  Glasgow  Bank,  from  whose  hands  they  had  since 
pc^Med  into  the  possessipn  of  the  North  of  Scotland  Banking  Company. 
The  defenders  asked  that  their  plea  might  be  disposed  of  as  a  preliminary 
question  ;  but  the  Lord  Ordinary,  on  the  motion  of  the  pursuer,  allowed 
&  record  to  be  made  up,  against  which  order  the  defenders  reclaimed. 

Mr  Young  was  heard  for  the  reclaimer.  The  Court,  without  calling 
^r  a  reply,  adhered  to  the  Lord  Ordinary's  interlocutor,  on  the  ground 
^hat  the  pursuer  might  have  an  interest  in  the  conveyance  to  the  North 
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of  Scotland  Bank,  and  was  entitled  to  an  opportunity  of  stating  hb 
counter-case. 

M.  P.  Anderson  v.  Binnie. — Ma:^  23. 
Trwt, — period  of  Division. 
This  was  an  action  raised  bj  the  trustees  of  the  deceased  John  Binnie 
of  Hangingshaw,  who  left  a  settlement,  by  which  his  estate  was  divided 
into  five  shares  for  the  benefit  of  his  five  daughters,  who  survived  him. 
In  the  event  of  any  of  his  daughters  being  without  lawful  issue  at  the 
period  of  his  decease,  the  trustees  were  directed  to  pay  over  one-half  of 
such  daughter's  share  at  once,  and  to  retain  the  other  half  for  the  benefit 
of  any  children  that  might  be  subsequently  bom ;  and  in  the  event  of 
the  daughter  dying  without  lawful  issue,  then  the  trustees  were  to  paj 
the  half  share  retained,  as  already  directed,  to  such  of  her  surviving 
sisters  as  had  issue.  Mrs  Gilmour,  one  of  the  daughters,  died  in  Sep- 
tember 1858,  without  issue ;  and  the  reclaimer,  Mrs  Wilkie,  who  was 
one  of  the  surviving  daughters,  but  had  no  issue,  claimed  that  a  share 
of  her  deceased  sister's  half  portion  should  be  set  apart  to  provide  for 
the  contingency  of  there  being  children  of  hers  qualified  to  take  under 
the  destination.  The  Court,  adhering  to  the  Lord  Ordinary's  interlocu- 
tor, decided  that  the  distribution  must  be  immediate,  and  that  those 
daughters  only  who  had  issue  were  entitled  to  share  in  their  deceased 
sister's  succession.  Lord  Deas  observed,  that  he  was  not  satisfied  that 
the  testator  intended  an  immediate  distribution  of  these  remainders.  The 
word  ''  then"  was  not  necessarily  an  adverb  of  time.  It  might  mean 
*<  in  that  event ;"  and  the  testator  probably  intended  that  the  half  share 
in  question  should  be  merged  in  the  general  estate. 

Hatlet  v.  Magistrates  op  Burntisland. — Ma^  23. 
Bankruptcy — Composition  Contract, 

By  the  143d  section  of  Bankrupt  Act  it  is  provided,  that  the  cautioner 
for  the  composition  shall  not  be  entitled  to  object  to  any  debt  admitted 
without  question,  to  be  reckoned  in  the  acceptance  of  the  ofier  of  com- 
position, unless  notice  in  writing  is  given  to  the  creditor  in  right  thereo£ 
Mr  John  Robb  was  contractor  for  the  erection  of  a  new  breakwater  at 
Burntisland,  but  during  its  erection  was  sequestrated.  A  claim  for 
L.1285,  in  connection  with  the  breakwater,  was  lodged  with  the  trustee, 
and  the  mandatory  for  the  burgh  voted  at  the  meeting,  approving  of  the 
composition,  but  no  objection  was  stated  to  the  claim.  The  compositioD 
not  having  been  paid,  and  a  charge  for  payment  having  been  executed, 
the  cautioner  brought  a  suspension  in  the  Bill  Chamber.  The  suspen- 
sion was  passed,  and  a  record  having  been  made  up,  the  Lord  Ordinary 
(Kinloch)  decided  that  the  cautioner's  objections  were  too  late — that  he 
was  liable  for  all  debts  owing  by  the  bankrupt — unless  he  stated  objec- 
tions in  terms  of  the  statute  to  the  creditor ;  and  on  a  reclaiming  note, 
the  Court  adhered,  with  expenses. 

Per.,  Sir  W.  F.  Elliott  and  Others. — May  24. 
Entail — Improvements, 
This  was  a  petition  by  Sir  William  Elliott  of  Stobbs,  and  his  trustees, 
for  authority  to  uplift  and  apply  railway  compensation  money  in  repayment 


THE  COURT  OF  SESSION.  319 

of  expenditure  in  entail  improvements.    Prior  to  14ih  August  1848,  the 
date  at  which  the  Entail  Amendment  Act  came  into  force,  the  petitioner 
expended  on  the  entailed  estate  of  Stohbs  the  sum  of  L.5175,  9s.  11^. 
Between  14th  August  1848  and  March  1858,  he  expended  the  further 
mm  of  L.4551,  Os.  8^.     The  cumulo  expenditure  thus  made,  amounted 
to  L.9856,  10s.  2|d.    On  March  1,  1860,  the  petitioner  obtained  decree, 
finding  that  the  said  sums  were  expended  in  improvements  of  the  nature 
contemplated  by  tlie  Montgomerj  Act,  and  authorizing  him  to  grant 
over  the  entailed  estate  a  bond  of  annual  rent  for  three-fourths  of  the 
expenditure  prior  to  14th  August  1848,  and  for  the  whole  expenditure 
subsequent  to  that  date,  etc.     The  petitioner,  on  May  1,  1860,  executed 
s  bond  and  disposition  in  security  for  L.5688,  Ss.  6d.     On  July  26,  1860, 
the  North  British  Railway  Company  consigned  in  bank  L.9d36,  6s.  5d., 
as  compensation  for  injury  done  by  them  to  the  entailed  estate.     The 
petitioner  made  the  present  application  for  authority  to  upliit  the  con- 
signed money,  in  order  that  it  may  be  applied — (1st),  in  payment  of  the 
8am  contained  in  the  bond  and  disposition  in  security ;  and  (2d),  in  pay- 
ment pro  tanto  of  the  balance  of  the  whole  improvement  expenditure. 
A  remit  was  made  by  Mr  Kermack,  W.S.,  who  reported,  that  of  the 
whole  expenditure  of  L.9d20,  10s.  2fd.  made  by  the  petitioner,  L.9438, 
168.  lOjd.  was  laid  out  on  permanent  improvements,  while  the  balance, 
L.387, 13s.  4d.,  was  laid  out  on  improvements  which,  though  of  the  value 
contemplated  by  the  Montgomery  Act,  were  not  permanent  improve- 
ments.    In  this  state  of  the  facts,  the  question  arose  for  the  considera- 
tion of  the  Court,  whether,  under  the  section  36th  of  the  Entail  Amend- 
ment Act,  the  petitioner  was  entitled  to  uplift  the  consigned  money,  and 
apply  it  as  he  proposed ;  or  whether,  under  section  19,  the  granting  of 
the  bond  and  disposition  in  security  has  operated  as  a  discharge  of  all  the 
petitioner's  claims  on  account  of  his  improvements  against  the  entailed 
estate  (other  than  for  the  sum  in  the  said  bond),  and  therefore  against 
any  money  coming  in  lieu  of  the  estate  ?     This  question  was  ai^ued  in 
writing,  and  the  Court  now  gave  judgment,  granting  the  prayer  of  the 
petition,  on  the  ground  that  they  felt  bound  by  the  cases  of  £glinton  and 
Moncrieff  to  grant  the  demand. 

IL  N.  Gentle  v.  Fife  Ain>  Kikboss  Railway  Compant. — May  20. 
Railway — Liability  for  Calls, 

The  Fife  and  Kinross  Railway  Company  was  incorporated  by  Act  of 
Parliament.  About  that  time  the  Company  applied  for  an  Act,  extend- 
ing the  line  from  Milnathort  to  Lumfinnans.  The  capital  proposed  was 
Ld9,000,  and  a  subscription  contract  was  entered  into  by  the  defender 
and  other  parties,  whereby  the  defender  agreed  to  take  ten  shares  in  the 
extended  line.  The  bill  was  opposed  in  the  interest  of  the  Edinburgh, 
Perth,  and  Dundee  Company,  who  had  projected  a  rival  line.  But  at  a 
meeting  on  3d  July  1856,  an  arrangement  was  effected,  the  leading  pro- 
vision of  which  was,  that  the  line  between  Milnathort  and  Kinross 
ahoald  be  made  by  the  Fife  and  Kinross  Company,  and  the  remainder 
by  the  Edinburgh,  Perth,  and  Dundee  Company,  both  parties  being 
bound  to  carry  out  their  portion  of  the  contract.  In  consequenee  of  this 
agreement  (to  which  the  defender  assented  by  attending  the  joint  meet- 
ing), the  capital  was  restricted' to  L. 12,000,  out  of  which  the  defender 
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was  allotted  ten  shares,  being  the  number  be  had  applied  for.  In  185^9 
a  series  of  calls  were  made,  which  the  defender  refused  to  pay,  alleging, 
Ist,  that  the  line  authorized  by  Parliament  was  not  the  line  for  which 
he  had  subscribed ;  and  2d,  that  he  had  not  authorized  his  name  to  be 
put  on  the  register  of  shareholders.  The  Lord  Ordinary  repelled  both 
objections,  and  found  Mr  Gentle  liable  in  payment.  On  a  reclaiming 
note,  the  Court  unanimously  adhered,  holding,  in  the  first  place,  that  the 
subscription  contract  conferred  full  powers  on  the  promoters  of  the  IhU 
to  alter  and  modify  its  provisions ;  and  that  the  defender,  by  his  presence 
at  the  meeting  in  July,  had  adopted  the  alterations  in  the  original 
scheme.  On  the  second  point,  they  held  that  the  defender  could  not 
object  to  the  allocation  of  shares  to  the  extent  applied  for,  and*  that  it 
was  immaterial  as  regarded  his  interests  in  what  proportion  the  remain- 
ing shares  may  have  been  allocated  to  other  parties. 


SECOND  DIVISION. 

Maclban  or  Morbisok  v.  Maclean's  Trustees. — May  24. 

Reduction — Title  to  Sue. 

The  circumstances  of  this  case  have  already  been  reported.  The  pur- 
suers, in  seeking  to  reduce  the  trust-deed  and  codicib  of  the  late  Colonel 
Maclean,  on  the  grounds  of — 1 .  insanity ;  2.  facility  and  circumvention ; 
3.  defective  execution — were  met  by  the  plea,  that  it  was  in  vain  for 
them  as  next  of  kin  to  reduce  these  deeds,  seeing  that  they  were  ex- 
cluded by. holograph  deeds  of  an  anterior  date,  and  that,  having  no 
interest,  they  had  no  title  to  reduce  the  later  deeds.  The  pursuers 
averred  that  these  holograph  writings,  though  signed,  were  not  testa- 
mentary, but  mere  drafts  for  the  use  of  the  law-agent ;  and  further,  that 
Colonel  Maclean  was  insane  when  they  were  made.  The  Court  to-day 
held  that  the  question,  whether  these  deeds  were  testamentary,  was  one 
for  the  Court,  and  not  for  a  jury,  but  that  it  would  be  premature  to  con- 
sider it  at  present.  If  the  whole  deeds  were  reduced  on  the  ground  of 
insanity,  or  if  tlie  trust-deed  and  codicils  were  held  to  be  valid,  it  would 
not  be  necessary  to  decide  it.  On  the  other  hand,  if  it  became  neces- 
sary to  consider  the  question,  it  was  material  for  the  Court  to  know,  in 
dealing  with  it,  whether  the  trust-deed  was  reducible  merely  on  the 
ground  of  defective  execution  or  otherwise.  The  case  must  therefore 
go  before  a  jury  in  the  first  place. 

Inspector  of  Barony  Parish,  Glasgow,  r.  Inspector  op  the  Cnr 
Parish,  and  the  Inspector  op  Govan. — May  24. 

Poor — Settlement. 

The  question  raised  in  this  case  was,  whether  the  parish  of  Govan  was 
liable  for  the  aliment  of  a  pauper  as  the  parish  of  birth,  or  the  City 
Parish  of  Glasgow,  in  respect  of  a  settlement  by  residence  for  ^yg  years. 
The  Sherifi-substitute  and  the  Sheriff  had  held  that  the  pauper  had 
resided  in  the  City  Parish  for  a  sufiicient  time  to  give  him  a  settlement 
in  it.     It  was  not  disputed  that  the  pauper  had  resided  a  sufficient  time 
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in  the  City  Parish  to  acquire  a  settlement,  had  his  residence  not  been 
interrupted.  From  the  evidence,  it  appeared  that  he  was  absent  for 
aboot  three  months.  The  pauper  worked  and  to<^  his  meab  in  the 
parish  of  Govan,  but  slept  in  his  father's  house  in  the  City  Parish. 
When  the  pauper  lefl  the  Citj  Parish,  he  only  removed  his  bed.  The 
reason  why  he  did  so  was,  that  his  father  left  Glasgow  for  some  time  to 
seek  for  employment  elsewhere  ;  and  that  the  son  did  not  choose  to  live 
with  his  stepmother  in  his  father's  house.  The  father,  being  unsuccess- 
ful, returned,  and  the  son  then  went  back  to  sleep  at  his  house,  after  an 
absence  of  three  months.  The  question  then  was,  whether  this  absence 
of  the  son  was  merely  incidental  to  his  residence,  or  subversive  of  it? 
The  CouH  found  that  it  was  subversive  of  it ;  for  when  the  pauper  left, 
it  was  with  no  intention  of  returning.  If  his  father  had  got  work  out 
of  Glasgow,  it  would  have  been  fin^.  The  subsequent  return  to  the 
City  Parish  was  accidental. 

The  Marquis  of  Bute. — May  25. 
Foreign  Guardianship, 

This  case  came  before  their  Lordships  upon  an  application  on  the  part 
of  General  Stuart  to  apply  the  judgment  of  the  House  of  Lords. 

The  Lord  Justicb-Glerk  said — ^By  this  petition  we  are  called  on  to 
make  an  order  for  the  purpose  of  carrying  out  certain  directions  con- 
tained in  a  judgment  of  the  House  of  Lords,  pronounced  on  the  17th  day 
of  this  month,  regarding  the  custody  and  education  of  a  pupil,  the 
Marquis  of  Bute.  It  is  our  constitutional  duty  to  give  implicit  obedience 
to  those  directions,  without  any  consideration  of  the  grounds  on  which 
they  proceed;  and  this  is  a  duty  which  the  Court  always  performs 
promptly  and  cheerfully.  But  the  present  case  is  distinguished  by  one 
pecaliarity,  which  I  believe  to  be  entirely  unexampled,  and  which  makes 
it  indispensable  that  the  performance  of  our  duty  should  be  accompanied 
by  a  few  words  of  explanation.  The  House  of  Lords,  exercising  a  purely 
appellate  jurisdiction,  have  pronounced  a  judgment  disposing  of  this  case 
CD  its  merits ;  while  the  Court  of  Session  (the  Court  of  radical  jurisdic- 
tion) had  never  applied  its  mind  judicially  to  a  consideration  of  the 
merits,  and  could  not,  when  the  case  was  before  them,  consistently  with 
their  ordinary  rules  of  procedure,  pronounce  any  judgment  on  the  merits. 
I  make  this  statement,  not  by  any  means  for  the  purpose  of  impugning 
the  legality  of  the  judgment  of  the  House  of  Lords  as  involving  an 
usurpation  of  the  functions  of  a  Court  of  radical  jurisdiction.  I  am  very 
fiir  indeed  from  even  desiring  to  suggest  a  doubt  on  the  subject ;  my 
only  object  is  to  explain  distinctly  the  position  in  which  this  Court  now 
stands.  When  General  Stuart  presented  his  petition  to  us  in  the  last 
week  of  the  summer  session,  we  gave  him  a  preference  over  all  the  other 
suitors  before  us,  such  as  is  never  conceded  except  in  cases  of  extreme 
urgency.  But  the  petitioner  fidled  to  convince  us  that  we  could  then, 
with  propriety  or  safety,  make  any  order  in  an  application  of  an  entirely 
unprecedented  kind,  which  appeared  to  us  to  involve  considerations  of 
the  gravest  difficulty.  The  case,  therefore,  necessarily  stood  over  till 
after  the  vacation;  for  no  one  could  have  seriously  proposed  that  we 
should  leave  to  a  single  judge  in  vacation  the  final  disposal  of  so  serious 
a  case.    On  the  reassembling  of  the  Court  in  November,  answers  having 
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been  lodged  for  the  tator-at-law,  and  for  Ladj  Elizabeth  Moore,  the 
parties  were  at  issue  on  matters  of  fact,  which  appeared  of  essential  im- 
portance to  the  determination  of  the  question  raised  by  the  pleadings. 
We  had  before  us  competing  claims  for  the  guardianship  of  the  pupil-- 
the  claim  of  the  Scotch  tutor-at-law,  and  the  claim  of  a  guardian  ap- 
pointed by  the  Court  of  Chancery  in  England.     The  most  material  fact 
in  determining  that  competition  seemed  to  be,  whether  the  pupil  was  a 
Scotchman  or  an  Englishman ;  and  upon  that  matter  of  fact  the  parties 
were  entirely  at  variance.    They  were  not  even  agreed  which  of  the  titl^ 
of  guardianship  was  the  earlier  in  date ;  for  the  petitioner  contended  that 
his  title  drew  back  to  the  date  of  the  original  appointment  of  Lady  Bute 
as  guardian  by  the  Court  of  Chancery ;  while  the  respondents  denied 
that  such  was  the  effect  of  the  Chancery  proceedings.     This  also  being 
foreign  law,  was  matter  of  fact  requiring  to  be  proved.     We  therefore 
appointed  a  proof  to  be  taken  by  our  interlocutor  of  21st  November,  and 
evidence  was  led  before  our  Court  by  General  Stuart ;  and,  on  inquiry,  I 
find  that  the  proof  would,  in  all  probability,  have  been  completed  within 
a  few  days  or  weeks,  when  the  further  progress  of  the  General's  proof 
was  stopped,  by  an  injunction  issued  by  Vice-Chancellor  Stuart,  pro- 
hibiting the  General  from  proceeding  further  with  his  petition  to  the 
Court  of  Session.     Since*  the  date  of  that  injunction,  on  the  13th  De- 
cember, of  course  no  further  proceedings  have  been  or  could  be  taken 
on  the  petition  at  General  Stuart's  instance ;  and  the  Court,  therefore, 
on  the  application  of  the  tutor-at-law,  made  such  arrangements  for  the 
residence  and  education  of  the  pupil  as  seemed  to  them  in  the  circum- 
stances most  expedient.     To  have  adjudicated  on  the  merits  of  General 
Stuart's  petition  without  an  inquiry  into  disputed  facts  apparently  most 
material,  would  have  been  inconsistent  with  the  settled  rules  and  practice 
of  the  Court.     The  General,  if  he  thought  the  facts  immaterial,  might, 
without  admitting  these  facts,  have  renounced  his  right  to  prove  them ; 
in  which  case  we  should  have  given  judgment  immediately.    But  this  he 
distinctly  declined  to  do,  and  hence  the  interlocutor  of  21st  November, 
allowing  him  a  proof.     Had  the  General  been  allowed  to  proceed  with 
his  proof,  it  might  have  been  completed  in  the  month  of  December,  and 
the  petition  would  have  been  disposed  of  on  its  merits  not  later  than  the 
month  of  January.     The  delay,  therefore,  since  the  month  of  January, 
was  ascribable  solely  to  the  order  of  the  Yice-Chancellor  restraining 
General  Stuart  from  further  proceeding  in  the  Court  of  Session.     It 
is  thus  beyond  all  question  that  this  Court  has  never  had  an  opportunity 
of  considering  the  merits  of  the  petition,  the  prayer  of  which  they 
are  now  directed  by  the  House  of  Lords  to  grant.     For  this  singular 
position  of  the  case  this  Court  is  in  no  way  responsible.     In  what  has 
been  laid  before  us  as  an  authorized  report  of  the  observations  of  the 
Lord  Chancellor  in  moving  the  judgment  of  the  House  of  Lords,  it  is 
stated  that  the  refusal  of  the  Court  to  interfere  without  inquiry  was 
rested  on  the  decision  of  the  House  of  Lords  in  Johnstone  v.  Beattie.    The 
noble  and  learned  Lord  is  i-eported  to  have  said  : — "  I  do  sincerely  be- 
lieve that  this  decision  was  the  true  cause  why  the  Court  of  Session  in 
this  case  refused  to  interfere."     And  in  another  place : — "  I  must  use 
the  freedom  to  observe,  that  whatever  opinion  the  Scotch  Judges  may 
justly  form  of  the  decision  of  this  House  in  Johnstone  v.  Beattitj  they 
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would  have  acted  with  more  dignity  and  more  magnanimonsly,  as 
urell  as  more  judicially,  if  thej  had  calmly  and  promptly  considered  what 
was  for  the  benefit  of  the  infant.^  I  feel  sure  that,  in  noticing  this 
passage,  I  shall  at  once  be  acquitted  of  any  want  of  courtesy  or  de- 
ference towards  one  whom,  both  officially  and  personally,  I  regard  with 
the  highest  respect  and  esteem.  But  I  must  say  it  is  truly  lamentable 
that  the  Court  of  Session,  and  the  rules  and  principles  which  guide  and 
regulate  its  proceedings,  should  be  so  little  appreciated  or  understood  in 
the  Court  of  Appeal.  The  judgment  of  the  House  of  Lords  in  JohnstoM 
V.  Btattie^  being  pronounced  on  an  appeal  from  the  English  Court  of 
Chancery,  is  not  an  authority  binding  in  Scotland ;  and  when  it  was 
brought  under  the  notice  of  the  Scotch  Judges  and  the  legal  profession 
in  Scotland,  incidentally,  some  years  ago,  it  was  universally  felt,  that 
however  sound  an  exposition  it  might  furnish  of  the  rules  of  English 
Chancery  law,  it  involved  a  violation  of  the  principles  of  international 
law  recognised  in  Scotland,  and  all  the  States  of  the  Continent  of  Europe, 
80  direct  and  unequivocal,  that  I  believe  the  very  last  thing  that  would 
ever  enter  into  the  mind  of  a  Scotch  judge,  would  be  to  follow  the 
anthoci^  or  adopt  the  principle  of  Johnstone  v.  Beattte.  If  it  was  cited 
to  OS  in  the  course  of  the  arguments,  it  must  have  been  for  some  col- 
lateral purpose  merely ;  and  so  far  from  giving  rise  to  any  spirit  of  an- 
t^nism  or  retaliation  on  the  part  of  the  Court,  it  did  not  in  the  slightest 
degree  influence  or  affect  the  mind  of  any  member  of  the  Court  in  deli- 
berating on  the  proper  course  of  procedure  to  be  followed  in  this  case. 
The  Court,  therefore,  can  hardly  have  sacrificed  any  of  its  dignity  by 
following  Johnstone  v.  Beattie,  Indeed,  I  am  quite  at  a  loss  to  understand 
how  the  dignity  of  this  Court  can  have  been  truly  involved — either  com- 
promised or  enhanced — ^by  its  proceedings  in  this  case.  We  are  not  in 
use  to  seek  the  promotion  of  our  dignity  except  by  a  simple  and  unpre- 
tending discharge  of  our  duty.  We  have  no  opportunities  for  the  display 
of  magnanimity.  We  must  be  content  to  rest  our  reputation  on  a  faith- 
ful observance  of  our  oath  of  office,  which  binds  us  to  administer  the  law 
of  ScotLind ;  and  we  strive  to  do  so  with  the  lights  we  have  to  the  best 
of  our  ability.  We  have  also  another  duty  occasionally  to  perform, 
which  is  to  carry  out  the  orders  of  the  House  of  Lords  adversely  to  our 
own  original  opinions;  and  to  this  duty  we  address  ourselves  most 
cheerfuUy,  and  with  the  fullest  reliance  on  the  wisdom  of  that  most 
Hoooarable  House.  But  we  are  now  (I  think  for  the  first  time)  required 
to  execute  a  judgment  of  the  House  of  Lords,  without  the  possibility  of 
knowing  whether,  if  we  had  been  allowed  to  consider  and  decide  the 
case,  onr  judgment  woulch  or  would  not  have  been  in  accordance  with 
that  of  the  Court  of  Appeal.  The  form  of  the  order  will  be  to  apply  the 
judgment,  and  in  terms  thereof  to  authorize  and  ordain  Colonel  Stuart 
and  the  Earl  of  Galloway  to  deliver  the  person  of  the  pupil  to  the  peti- 
tioner, and  to  this  effect  to  recal  the  interdicts  formerly  granted. 

Pet.y  Peteb  Elder. — May  25. 
Bcmkrupfs^  Liberation. 
This  was  an  appeal  by  a  bankrupt  against  a  judgment  of  the  Sheriff- 
Bubstitate  of  Aberdeenshire,  dismissing  a  petition  for  liberation.     The 
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Sheriff  held  the  petition  to  be  incompetent  under  the  45th  section  of  the 
Bankrupt  Act,  in  respect  of  its  being  a  second  petition  for  liberation, 
without  the  requisite  concurrence  of  the  trustee  on  the  sequestrated 
estate.  The  former  petition  for  liberation  was  contained  in  the  petition 
for  sequestration. 

The  petitioner  contended  that  the  present  petition  must  be  regarded 
as  the  bankrupt's  first  application  for  liberation,  as  the  former  one  hsd 
been  formally  departed  from  by  the  bankrupt,  and  no  deliverance  had 
been  pronounced  upon  it  by  the  Sheriff.  It  was  only  when  the  Sheriff 
had  refused  a  petition  for  liberation  that  the  trustee's  concurreDce 
became  necessary  to  make  a  new  one  competent. 

The  Court  recalled  the  interlocutor  complained  of,  and  remitted  to  the 
Sheriff  to  dispose  of  the  petition  on  its  merits. 


APPEAL  IN  THE  HOUSE  OP  LORDS. 

Major-General  Stuart  v.  Lady  Elizabeth  Moore. 

(First  and  Second  Appeals.) 

Lieutenant-Golonel  Stuart  v.  The  Marquis  of  Bute  and  Akothee. 

These  three  appeals — two  from  the  Gourt  of  Session  in  Scotland  and 
one  from  the  Court  of  Chancery — ^were  argued  early  in  May,  when  their 
Lordships  took  time  for  consideration. 

The  Lord  Chancellor,  in  delivering  judgment,  said  he  thought  the 
question  involved  mainly  turned  upon  the  propriety  or  impropriety  of 
the  interlocutor  of  the  Second  Division  of  the  Court  of  Session,  dated 
the  20th  of  July  1860,  refusing  to  interfere  respecdng  the  custody  of  the 
person  of  the  infant  Marquis  of  Bute,  and  adjourning  the  further  con- 
sideration of  the  subject  for  four  months.  In  examining  this  question, 
he  must  begin  by  observing  that,  as  to  judicial  jurisdiction,  Scotland  and 
England,  although  politically  under  the  same  Crown,  and  under  the  bo- 
preme  sway  of  one  united  Legislature,  were  to  be  cx)nsidered  as  inde- 
pendent foreign  countries,  unconnected  with  each  otHer.  This  was  a 
case  of  a  judicial  nature,  although  not  between  parties  who  were  plain- 
tiffii  and  defendants ;  and  it  must  be  treated  as  if  it  had  occurred  in  the 
reign  of  Queen  Elizabeth.  The  third  reason  of  the  appellant  was,  '^be- 
cause in  this  case  the  Great  Seal  had  authority  in  Scotland,  the  education 
of  the  infant  Marquis  involved  public  considerations."  The  holder  of 
the  Great  Seal  of  the  United  Kingdom  was  the  Lord  Chancellor  of  Great 
Britain;  and  by  statute  he  had  important  functions  to  exercise  in  Scotland, 
such  as  the  appointment  and  dismissal  of  magistrates,  and  sealing  writs 
for  the  election  of  Scotch  Peers  and  of  members  of  the  House  of  Com- 
mons for  Scotland ;  but  as  a  Judge  hb  jurisdiction  was  \clearly  limited 
to  England.  Although  Cardinal  Wolsey  was  impeached  for  having,  while 
Lord  Chancellor  of  England,  carried  the  Great  Seal  to  Calais,  he  con- 
ceived that  the  holder  of  the  Great  Seal  might  now  lawfully  carry  it  into 
Scotland,  and  there  use  it  for  sealing  Scottish  or  Imperial  documents 
which  ought  to  pass  under  the  Great  Seal  of  the  United  Kingdom.  Never- 
theless, he  had  no  jurisdiction  whatever  in  Scotland.     In  that  respect 
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there  was  an*  entire  equality  and  reciprociiy  between  the  two  diviBions  of 
this  island,  and  a  decree  of  the  Court  of  Chancery  was  not  entitled  to 
more  respect  in  Scotland  than  an  interlocutor  of  the  Court  of  Session  in 
England.     Nor,  as  &*  as  jurisdiction  was  concerned,  did  it  make  the 
slightest  difference  that  the  ward  for  whose  custody  the  dispute  had 
arisen  was  a  Peer,  whether  of  Scotland  or  Great  Britain.     Neither  must 
their  decision  respecting  jurisdiction  be  influenced  by  any  comparison 
between  the  merits  of  the  law  of  Scotland  and  the  law  of  England  respect- 
ing minors.     His  Lordship,  after  stating  the  facts  and  proceedings  which 
were  before  the  Court  of  Session  on  the  20th  of  July  1860,  continued — 
He  felt  grieved  to  say  that  he  could  not  read  that  account,  and  the  inter- 
locator  then  pronounced,  with  the  satisfaction  and  pride  generally  excited 
in  his  mind  when  he  was  called  upon  to  examine  the  judicial  proceedings 
of  his  native  country.    This  was  a  case,  if  ever  there  was  one,  requiring 
/atmm/n  remedmm.    No  &ct  at  all  was  in  dispute,  and  Lady  E.  Moore's 
counsel  did  not  suggest  that  she  was  the  lawful  guardian  of  the  infant. 
The  Judges  asked  for  a  precedent  for  such  an  order  as  was  prayed,  with- 
out suggesting  that  since  the  institution  of  the  Court  of  Session  there  had 
ever  been  an  instance  of  such  a  ravishment  of  a  ward,  so  brought  into 
Scotland,  and  so  reclaimed.     The  Judges  talked  of  the  petitioner  being 
disentitled  to  the  relief  claimed,  on  account  of  the  length  of  time  the  child 
had  been  in  Scotland ;  their  Lordships  not  considering  how  slowly  liti- 
gation might  sometimes  proceed  in  Scotland,  and  forgetting  that  General 
Stuart,  having  made  fresh  pursuit  after  the  fugitives,  had  done  all  in  his 
power  to  obtain  speedy  redress  in  that  country.     They  likewise  relied 
much  on  the  objection  that  the  orders  of  the  Court  of  Chancery  were  not 
suffidently  authenticated,   although  their  authenticity  had  not   been 
seriously  questioned,  although  a  depute  about  the  custody  of  a  ward  is 
a  proceeding  in  which  technical  forms  are  not  strictly  observed,  although 
reasonable  evidence  of  the  authenticity  of  the  orders  had  been  given,  and 
aldiough  an  offer  was  made  to  send  by  telegraph  for  the  desiderated 
proof,  which  in  twenty-four  hours  might  have  been  regularly  laid  before 
the  Court.     Finally,  knowing  that  Lady  E.  Moore  had  broken  her  word, 
and  bad  betrayed  her  duty  by  her  flight  from  London  to  Edinburgh  with 
the  ward  in  Chancery,  and  that  it  was  of  vital  importance  to  the  welfare 
of  the  ward  that  he  should  as  soon  as  possible  be  under  the  management 
of  General  Stuart,  the  Coi^rt  altogether  refused  to  interfere  with  the 
custody  of  the  infant,  and  adjourned  the  further  consideration  for  four 
months,  from  which  more  serious  detriment  must  inevitably  arise  to 
the  unfortunate  ward.    The  Court  of  Session  had  undoubted  jurisdiction 
over  the  case ;  but  he  ventured  to  repeat  what  he  had  laid  down  for  law 
in  that  House  twenty  years  ago,  "  that  the  benefit  of  the  infant  is  the 
foundation  of  the  jurisdiction  and  the  test  of  its  proper  exercise."    No 
one  could  doubt  but  that  it  was  for  the  benefit  of  the  infant  that  he  should 
be  removed  frt>m  the  custody  of  Lady  E.  Moore  and  the  nurse,  and  placed 
at  an  English  school.     The  decision  of  the  Court  of  Session  was  princi- 
pally rested  upon  the  case  of  Johnstone  v.  Beattie;  but  all  that  could  be 
considered  as  decided  in  that  ctfte  was,  that  if  there  be  a  foreign  child  in 
Eng\aQd  with  guardians  duly  appointed  in  the  child's  own  country,  the 
Court  of  Chancery  might,  without  any  previous  inquiry  whether  the 
&^pointment  of  English  guardians  was  necessary,  make  an  order  for  the 
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appointment  of  guardians.  That  case  was  no  ground  for  the  dedsion  of 
the  Court  of  Session  in  the  present  case ;  and  he  must  say  that  the  Judges 
of  that  Court  would  have  acted  with  more  dignity  and  magnanimity,  as 
well  as  more  judicially,  if  they  had  calmly  and  promptly  considered  what 
was  for  the  benefit  of  the  infant,  and  had  recollected  that  a  Court  might 
not  only  be  censured  for  exceeding  its  jurisdiction,  but  for  declining  to 
exercise  its  jurisdiction.  In  his  opinion,  therefore,  under  all  the  circum- 
stances, the  decision  of  the  Court  below  was  wrong  and  must  be  reverBed, 
and  in  that  case  the  question  of  the  Chancery  appeal  did  not  arise.  It 
remained  for  that  House  to  pronounce  its  judgment  as  to  the  guardianship 
of  the  infant  Marquis  and  his  education  and  maintenance.  He  thought 
Major-General  Stuart  ought  to  be  confirmed  as  his  sole  guardian.  The 
scheme  proposed  for  the  ward's  education  met  with  his  entire  i4>proTB] ; 
and  he  trusted  that  this  interesting  youth,  being  aware  that  what  that 
House  judidally  ordained  must  be  obeyed  by  every  good  subject  as  th« 
law  of  the  land,  and  that  their  only  anxiety  was  to  direct  that  which 
they  conceived  to  be  for  his  good,  would  go  on  auspiciously  while  m  statu 
pupiUarij  would  in  due  time  take  his  seat  among  them  an  accomplished 
nobleman,  and  would  add  fresh  splendour  to  the  illustrious  house  he  now 
represented. 

Lord  Cranworth,  Lord  Wensleydale,  Lord  Chelmsford,  and  Lord  King»- 
down  concurred. 

The  interlocutors  of  the  Court  of  Session  were  reversed  accordinglj, 
the  costs  of  all  parties  to  c6me  out  of  the  infant's  estate. 


f  ttgliB^  €uts. 


MaIuns  Insurance — Broker's  Authority, — ^In  an  action  against  an  underwriter 
on  a  marine  policrv,  it  appeared  that  the  plaintiff  employed  W.,  an  inaoranGe 
broker  at  Lloyd's  Goffee*hou8e,  to  effect  a  policy,  and  after  a  Ion  gave  him  the 
*  ship's  papers  to  enable  him  to  adjust  the  kes  wiUi  the  underwriter.  The  policy 
had  been  made  out  in  W/s  name,  and  remained  with  him  from  the  time  it  bad 
been  made.  The  loss  having  been  adjusted,  was  settled  by  W.  with  the  tmd^- 
writer  by  the  latter  setting  off  in  account  against  it  a  debt  for  premimnB  due  to 
him  from  W.  This  mode  of  settlement  was  in  accordance  with  a  usage  at 
Lloyd's,  generally  known  to  merchants.  The  plaintiff  was  ignorant  of  the 
osage ;  had  left  ihe  policy  with  W.  for  safe  custody ;  and  did  not  intend  that 
he  ^uld  receive  the  money.  Held  by  the  Ex.  Ch.  (affirming  the  judgment  of 
the  Common  Pleas,  and  the  decision  in  Scott  y,  Irving^  1  B.  &  Ad.  605),  that  as 
the  plaintiff  was  not  aoquainted  with  the  usage,  it  was  not  binding  upon  him ; 
and  that  he  was  entitled  to  recover  against  the  underwriter.  Per  Mulin,  B. : 
Where  there  is  a  course  of  business  and  an  account  current  between  an  agent 
and  a  third  party,  who  sets  up  a  settlement  in  account  between  himself  and  the 
agent  as  payment  to  the  principal,  it  is  a  question  of  ^t  for  a  jury  whether 
such  settlement  operates  as  payment. — {Storting  v.  Pearce,  9  W.  K.  343.) 

Evidence — Statement  of  Counsel — Held  by  the  Court  of  C.  P.,  that  a 
statement  made  by  counsel  at  judge's  chambm  in  the  presence  of  his  client's 
attorney,  or  the  attorney's  clerk  acting  for  the  attorney,  m  order  to  induce  the 
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jadge  to  take  a  step  in  the  cause,  is,  if  relevant  to  the  question  m  issue  at  the 
trial,  admiasible  at  the  trial  in  evidence.— (Ha//fr  v.  Worman,  9  W.  B.  848.) 

Policy  of  Assqraxce — Suicide. — In  the  absence  of  any  provision  to  that 
effect,  a  policy  of  assurance  is  not,  upon  any  principle  of  public  policy,  rendered 
void  by  me  death  of  the  assured  by  his  own  hands  while  in  a  state  of  unsound 
mind.  Per  Curiam — In  the  Amicable  Society  v.  Bolland,  2  Dow,  &  Clark  1,  it 
was  held  by  the  House  of  Lords  that  a  policy  was,  by  necessary  inference, 
Tscated  and  no  longer  payable  when  the  assm^  had  died  by  the  hands  of 
justice ;  and  this  on  the  ground  that  it  was  against  public  policy  that  any 
aaBorance  should  be  extended  to  provide  against  such  an  event,  and  thus  affoid 
eocouragement  to  crime.  The  same  argument  might  be  urged  in  a  case  oifelo 
de  «e,  where  a  man  in  a  perfectly  sane  state  committed  suicide.  But  no  such 
case  arose  here.  The  deceased  was  found  to  have  been  of  unsound  mind,  and 
therefore  had  committed  no  legal  offence.  Where  there  was  an  express  contract 
that  in  the  event  of  suicide  no  payment  should  be  made  upon  the  policy,  then 
the  question  might  arise  whether  suicide  in  a  state  of  mentsd  derangement  was 
contemplated  in  the  exception.  But  this  was  quite  distinct  from  considera- 
tions of  public  policy.— (flbm  v.  TJie  Anglo-Australian  Assurance  Co.^  9  W.  R. 
359.) 

WiLL—IUegitiniate  Chiidren,— The  testator  by  his  will,  dated  the  16th  of 
March  1869,  gave  to  each  of  the  sons  and  daughters  of  his  late  cousin,  lliomas 
Holjoake,  living  at  his  (the  teetator^s)  death,  a  legacy  of  L.lOO  a-piece.  The 
testator  gave  the  residue  among  his  nephews  and  nieces  living  at  his  death.  At 
the  time  of  the  testator's  death,  there  were  living  three  sons  and  one  daughter 
of  his  cousin,  Thomas  Holyoake.  One  of  the  sons  and  the  daughter  were  inegi- 
tbate  children,  having  been  bom  before  Mr  Thomas  Holyoake's  marriage  with 
their  mother.  Held  by  the  M«  R.,  that  the  illegitimate  daughter  took  her 
legacy,  but  that  there  being  two  legitimate  sons,  sufficient  to  satisfy  the  word 
"'aona"  in  the  gift,  the  illegitimate  son  could  not  be  admitted  as  one  of  the 
**  sons''  of  A.  B,— {Edmunds  v.  Fessey,  9  W.  R.  365.) 

WiLL—Charity.—The  testatrix  gave  "L.eO  to  a  worthy  Church  of  England 
clergyman  who  will  preach  every  Sabbath  day  to  the  prisoners  at  Lincoln,  and 
pray  duly  with  them.''  At  the  time  of  her  death  the  County  Gaol  was  the 
only  prison  at  Lincoln ;  but  subsequently  an  additional  prison  was  established 
there,  called  the  City  Gaol.  Both  prisons  have  chaplains,  whose  salaries  are 
fixed  by  the  justices  of  the  peace,  and  paid  out  of  the  county  rattes.  Held  by 
the  M.  R.,  that  the  bequest  amounted  to  a  gift  to  the  two  chaplains,  and  that* 
the  dividends  ought  to  go  to  increase  their  salaries  in  proportion  to  the  number 
of  prisoners  under  their  charge.  In  case  the  salaries  of  the  chaplains  paj^able 
out  of  the  county  rates  should  be  reduced  in  consequence  of  this  additional 
income,  the  form  in  which  order  for  payment  was  taken  was  that  the  dividends 
shonld  be  paid  as  directed  until  the  salaries  should  be  diminished,  when  the 
chaplains  might  have  liberty  to  apply. — (In  Re  Hussey^s  Charities,  9  W.  R. 
365.) 

19  k  20  Vict.,  c.  97  (Mercantile  Law  Amendmekt  ),  sec.  6. — Assignment  of 
Judgmeni, — Under  sec.  6  of  the  19.&  20  Vict.,  c.  97,  a  co-debtor  who  has  paid 
the  whole  debt  recovered  under  a  judgment  against  himself  and  his  co-debtors, 
has  a  right  to  an  assignment  of  such  judgment.  In  an  action  by  such  co-debtor 
against  the  Judgment  creditor  for  refusing  to  make  such  assignment,  a  plea  that 
the  plaintiff  was  taken  in  execution  on  the  judgment,  and  paid  the  debt,  and 
the  judgment  was  satisfied,  is  a  bad  plea.  Byles,  J. :  The  preamble  of  this 
statute  recites  that  '^  inconvenience  is  f^t  by  persons  engaged  in  trade  by  reason 
of  the  laws  of  Ensland  and  Ireland  being  in  some  particulars  different  from  those 
of  Scotland,"  and  I  apprehend  this  enactment  is  intended  to  assimilate  the  law 
«f  England  in  ^his  respect  to  that  of  Scotland.    Here,  before  the  passing  of  this 
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statute,  you  must  hare  gone  to  equity,  and  this  enactment,  I  apprehend,  inteodi 
to  give  the  same  remedies  in  a  court  of  law.  This  it  does  in  two  ways :  first, 
by  enacting  that  he  shall  be  entitled  to  an  assignment  of  such  security ;  and 
next,  by  removing  the  technical  difficulty  which  previoui^y  existed  in  the  vaj 
of  his  suing  thereon.  With  regard  to  the  first  objection  raised  on  the  part  of 
the  defendant,  I  agree  with  my  lord  in  thinking  that  it  is  plain  that  the  Act 
applies  not  only  to  persons  who  are  sureties,  but  also  to  persons  who  are  joint 
debtors ;  and  as  to  the  word  co-debtor  not  being  inserted  where  it  ought  to  be, 
first,  I  consider  that  under  the  circumstances  a  co-debtor  is  really  a  surety; 
and,  next,  whether  it  comprehends  that  meaning  or  not,  the  previous  and 
latter  part  of  the  section  do  comprehend  it ;  and  lastly,  considering  that  it  vas 
the  intention  of  the  Legislature  to  assimilate  our  law  to  that  of  Scotland,  tJie 
'  Act  ought  to  be  construed  as  a  remedial  Act. — {BatcheUor  v.  Latorience^  9  W.  R. 
876.) 

Innkeeper — ResponsUnlity. — ^The  plaintiff  had  become  a  guest  at  the  Great 
Korthem  Hotel,  kept  by  the  testator  of  the  defendants ;  his  bedroom,  which  he 
had  not  secured  in  any  way,  had  been  entered  during  the  night,  and  his  watch, 
his  finger-ring,  a  peneil-case,  and  a  purse  containing  a  few  pounds,  had  been 
stolen.  On  me  part  of  the  defendants,  two  circumstances  were  relied  upon: 
First,  that  the  liaoility  of  the  innkeeper  was  limited  by  a  notice  stuck  up  in  the 
bar-room  of  the  hotel  in  the  following  words — '^  Notice.  This  building  is  fire- 
proof. Several  robberies  having  taken  place  during  tlie  night  in  the  principal 
notek  of  London,  the  proprietor  of  the  Great  Northern  Hotel  requests  all  visitors 
to  use  the  night  bolt.  Money,  jewellery,  or  other  articles  of  value,  are  requested 
to  be  left  at  the  bar ;  otherwise  the  proprietor  will  not  hold  himself  responsible 
for  any  loss."  Secondly,  that  every  reasonable  precaution  had  been  used  for 
the  security  of  the  goods  of  the  guest,  as  well  by  the  above  intimation,  as  bj 
having  the  passages  in  the  hotel  lighted,  and  by  having  a  watchman  whose  duty 
it  was  to  guard  the  property  of  guests  at  night.  Heldhj  the  Court  of  Ex.,  that 
the  innkeeper  was  responsible  for  the  loss,  notwithstanding  he  may  have  taken 
every  reasonable  precaution  to  guard  against  such  an  occurrenoe.---(Afor^an  ?. 
Ravey,  9  W.  R.  376.) 

Banking — Contract — ^The  defendant,  a  merchant  at  H.,  was  for  several 
years  in  the  habit  of  instructing  his  lakers  there  to  procure  iJieir  London 
bankers  to  accept  bills  drawn  upon  the  London  bankers  by  foreign  correspond- 
ents of  the  defendant,  and  the  Ix)ndon  bankers  were  in  the  habit  of  accepting 
the  bills  as  advised.  At  the  time  of  the  acceptance,  the  bankers  at  H.  debited 
the  defendant  and  credited  their  London  bankers  with  the  amount.  For  tlus 
'  business  the  defendant  paid  his  bankers  at  H.  one  quarter  per  cent,  commission 
on  the  amount.  They  paid  their  London  bankers  a  fixed  sum  of  L.600  per 
annum  for  their  general  London  business,  and  were  charged  nothing  extra  in 
respect  of  these  acceptances.  The  defendant,  except  on  one  occasion,  when  be 
wrote  to  the  London  bankers,  requesting  them,  in  the  event  of  a  draft  being 
present^  for  acceptance,  to  hold  it  over  for  a  day  or  two  till  they  receiTed 
mstructions  from  the  bankers  at  H.,  never  communicated  with  them  except  as 
above.  Interest  was  charged  to  the  defendant  by  the  bankers  at  H.  from  the 
day  when  the  bills  became  due.  The  London  bankers  marked  all  the  bills 
directed  to  them  under  the  circumstances  above  as  "on  account**  of  the  de- 
fendant. The  bankers  at  H.  having  become  bankrupt,  and  the  London  bankers 
having  subsequently  paid  the  amount  of  several  bills  accepted  as  above  which 
became  due  subsequent  to  the  bankruptcy, — Held  by  the  Ex.  Ch.,  in  an  action 
by  the  assignees  of  the  bankers  at  H.  (reversing  the  judgment  of  the  Exchequer), 
that  the  assignees  were  entitled  to  recover  the  amount  so  paid  against  the  de- 
fendant, as  the  credit  was  given  to  him  by  the  bankers  at  H.,  and  not  by  the 
London  bankers;  that  there  was  no  evidence  of  any  privity  between  the 
defendant  and  the  London  bankers ;  and  that  the  contract  to  be  inferred  from 
the  course  of  dealing  and  correspondence  was  not  a  contract  by  the  defendant 
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only  to  indaimify  the  bankers  at  H. — {Barhworih  and  Others  v.  EUermann,  9 
W.  R.  377.) 

Bill  op  Exchange — Notice  of  Dishonour, — In  an  action  by  indorsee  against 
an  indoTser  of  a  bill  of  exchange — Held  by  the  Court  of  Ex.,  that  eyidence  that 
the  defendant  had  allowed  judgment  to  go  by  default  in  an  action  by  a  subse- 
quent indorsee  on  the  same  bill,  dispensed  with  the  necessity  of  giving  evidence 
of  notice.of  dishonour.— (22a5ey  v.  Gilbert,  9  W.  R.  386.) 

Contract —  Usage  of  Trade, — Where  a  written  contract  for  the  sale  of  mining 
shares  was  silent  as  to  the  time  for  delivery  of  the  shares,  but  fixed  the  time  for 
payment  of  the  price — Held  by  the  Ex.  Ch.,  that  evidence  was  admissible  to 
show  that  by  the  custom  of  the  trade  the  vendor  was  not  bound  to  deliver  the 
shares  without  contemporaneous  payxnent.  Wightman,  J. :  It  was  observed  by 
Lord  Campbell  in  the  case  of  Humphreys  v.  Dale,  7  E.  &  B.  266,  that  in  a 
certain  sense  every  material  incident  which  is  added  to  a  written  contract  varies 
it  and  makes  it  different  from  that  which  it  appears  to  be,  and  so  far  is  incon- 
sistent with  it ;  and  if  such  variance  were  a  ground  of  objection,  it  would  be 
difficult  in  any  case  to  introduce  evidence  of  custom  where  there  is  a  written 
contract.  The  judgment  of  the  Court -of  Conomon  Pleas  in  the  case  of  SpartaU 
T.  Benecke,  in  which  the  circimistances  were  hardly  distinguishable  from  the 
present,  is  no  doubt  directly  against  the  admissibility  of  evidence  of  usage  in 
this  case ;  but  that  decision  proceeds  on  what  appears  to  us  to  be  the  mistaken 
ground,  that  the  effect  of  the  introduction  of  a  custom  as  to  the  delivery  of  the 
thing  sold,  would  be  to  alter  the  time  or  to  vary  the  time  fixed  for  payment  by 
the  written  contract ;  whereas  the  time  for  payment  would  not  be  altered,  and 
the  custom  could  only  affect  the  time  for  delivery,  with  respect  to  which  the 
written  contract  is  silent.— (FwW  v.  Lelean,  9  W.  R:  387.) 

Patent — Prolongation — Assignee. — ^The  Privy  Council  has  authority  to  grant 
the  probngation  of  the  term  of  a  patent  to  an  assignee,  even  after  the  original 
patentee  has  ceased  to  have  any  connection  with  tbe  working  of  it.  Where  the 
mgnees  of  a  patent,  with  the  working  of  which  the  original  patentee  had 
ceased  to  have  any  connection,  were  prevented  from  working  it  at  a  profit,  on 
account  of  the  discovery  of  the  gold  fields  in  Australia,  the  Court  granted  a 
prolongation  of  the  term  for  five  years. — (Re  Napier* s  Patent,  9  W.  R.  390.) 

Power — Marriage  Settlement — General  Power  of  Appointment — Objects  of 
Paver. — By  a  marriage  settlement,  property  was  settled  to  use  of  wife  and 
husband  for  life  successivelv,  and  aft^  the  death  of  the  survivor,  if  there  ^ould 
be  any  children  or  issue  of  the  marriage,  to  the  use  of  such  person,  etc.,  as  the 
husband  should  appoint;  in  default  of  appointment,  to  all  the  children  as 
tenants  in  common,  etc. ;  in  default  of  all  such  issue,  as  the  wife  should  appoint, 
with  remainder  in  default  of  appointment  to  her  right  heirs.  Children  were 
bom  of  the  marriage,  and  survived  their  parents,  who  appointed  the  property 
by  way  of  mortgage.  Held  by  Wood,  V.-C.,  that  the  power  was  not  limited  to 
an  appointment  for  the  benefit  of  the  children,  and  that,  as  against  their 
interests,  the  appointment  to  a  mortgagee  was  a  vaHd  execution  of  tihe  power. 
-iPeover  v.  HassaU,  9  W.  R.  399.) 

Winding-up — Contributory, — In  1865  A.  transferred  his  shares  in  a  mining 
company  by  deed  to  B.,  a  clerk  at  a  salaxv  of  L.1  a- week,  the  consideration 
stated  in  the  transfer-deed  being  L.97, 10s.  No  money  was  in  reality  paid,  and 
the  certificates  of  the  shares  were  retained  by  A.,  to  whom  certain  notices  as  to 
^  shares  were  sent  by  B.  After  the  order  for  winding  up  of  the  company  in 
November  1857,  a  call  was  made  by  the  official  manager,  and  B.  was  ultimately 
imprisoned  upon  an  attachment  for  non-payment  of  the  call.  Held,  that  the 
tnuoder  was  not  bond  fde,  but  merely  colourable,  to  enable  A.  to  shift  his 
Hability  to  a  man  of  straw,  and  that  A.  was  liable  as  a  contributory.  Wood, 
V.-C,  said,  that  in  De  Pass's  Case,  7  W.  R.  682,  where  nothing  was  paid  by 
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the  traiiBferee,  it  was  held  that  the  tranafer  was  valid,  even  thon^  openly  and 
avowedly  made  for  the  purpose  of  avoiding  liability,  and  at  a  time  whoi  the 
company  was  in  difficulty,  if  made  absolutely  and  bondjide  without  any  tnut  or 
reservation  for  the  benefit  of  the  transferor.  If  in  making  the  transfer  any 
ownership  was  retained,  and  the  transfer  was  merely  nominal,  then  the  traoB- 
action  was  invalid  (HyanCs  Case,  8  W.  R.  52).  If  again  the  transfer  was  not 
open  and  bondjide,  but  with  colour  indicating  an  attempt  to  escape  frran  lia- 
bility in  a  manner  not  allowed  by  law,  it  could  not  be  supported.  This  was 
decided  in  Castello's  Case  (9  W.  R.  6).  Upon  the  evidence  in  the  present  case, 
he  was  of  opinion  that  there  had  been  no  real  parting  with  the  aharea.  The 
transaction  was  not  stated  as  a  gift,  but  a  Hingnlar  sum  of  a  very  definite  and 
precise  amount,  L.97,  lOs.,  was  mentioned.  Twa  sum,  for  whidi  a  10a.  stamp 
•  would  be  required,  was  inserted  for  the  purpose  of  ffivine  colour  and  nothing 
else,  and  it  was  a  very  strong  circumstance  to  show  tibat  t£e  whole  thing  was  a 
mere  sham. — (Re  The  Esgair  Mwyn  Mining  Co,,  Alexander's  Case^  9  W.  R. 
410.) 

Master  and  Servant — Responsibility.— A  factory  workman  was  injured  by 
reason  of  the  want  of  fencing  of  machineiT  in  a  mill,  which  ought,  under  the 
7  &  8  Vict.,  c.  15,  to  have  been  fenced.  The  machinery  was  fenced  when  he 
entered  the  employment ;  and  previously  to  the  injury  he  had  repeatedly  com- 
plained to  his  master  of  the  want  of  fencing,  ana  the  master  had  promised  it 
i^ould  be  fenced.  Held,  that  the  master  was  liable  for  the  injury^.  PoUcx^  C.  B. : 
Many  cases  might  very  easily  be  put  where  it  would  certainly  be  within  the 
'  duty  of  the  servant  to  incur  some  risk  instead  of  abandoning  the  service  alto- 
gether ;  and  I  think  it  must  be  xmderstood  that  during  a  period  when  the  dangff 
of  the  service  is  suddenly  changed  by  an  accident,  and  compUdnt  is  made,  lud 
the  master  promises  that  the  security  or  protection  shall  be  restored,  it  must  be 
considered  that  then  the  master  takes  on  himself  the  responsibility  of  any 
accident  that  may  occur  during  that  period.  The  jury  have  exprealy  negatived 
any  negligence  at  all  on  the  part  of  the  man,  eitner  in  doing  the  act  which  he 
dia,  or  in  continuing  in  the  eeiYice.— (Holmes  v.  Clark,  9  W.  R.  421.) 

Will — Vesting. — ^Testator  gave  his  real  estates  to  his  wife  for  life,  and  after 
her  death  to  his  daughter  in  fee,  provided  that  in  case  of  the  decease  of  his 
daughter  without  lawful  issue  (ana  his  wife  her  surviving),  then  and  in  sach 
case  he  bequeathed  the  said  estates  to  his  said  wife,  and  after  her  decease  to  his 
relations,  snare  and  share  alike.  The  testator  shortly  afterwards  died,  leaving 
his  widow  and  his  daughter,  who  was  his  only  cmld,  him  surviving.  The 
daughter  died  in  the  li^time  of  the  widow.  On  the  death  of  the  widow  the 
question  arose,  whether  by  the  word  *^  relations'^  were  to  be  understood  the 
next  of  kin  at  the  death  of  the  testator,  or  at  the  death  of  the  daughter,  or  at 
the  death  of  the  widow.  Held,  that  the  class  was  to  be  ascertained  at  the  death 
of  the  dauffhter.  Campbell,  C. :  The  Master  of  the  Rolls  decided,  according  to 
the  general  rule,  that  tne  death  of  the  testator  was  the  true  time.  But  the  re* 
spondents  will  be  entitled  to  succeed  if  it  was  either  the  death  of  the  testator 
or  the  death  of  the  daughter ;  and  the  appellants  must  make  out  that  the  tme 
time  was  the  death  of  the  widow.  The  general  rule  was  considered  perfectly 
well  settled  in  the  late  case  of  Bullock,  v.  Bournes,  in  the  House  of  Lords ;  and, 
indeed,  it  was  fuUy  admitted  by  Mr  Pahner,  counsel  for  the  appellants.  But 
he  truly  said  there  are  exceptions  to  that  rule,  either  where  the  testator  intro- 
duces an  adverb  of  time  expressly  postponing  the  period,  or  where  there  are 
limitations  in  the  will  inconsistent  with  his  intention  being  that  the  dass  should 
be  ascertained  at  his  own  death.  Such  limitations,  I  do  tiiink,  are  to  be  fomid 
in  this  will.— (L6€*  v.  Massey,  9  W.  R.  426.) 

Marriage  FoKnoTS-^AdvancemefU. — ^The  testator,  on  the  day  of  the  muriage 
of  his  daughter,  gave  to  his  son-in-law  a  roll  of  bank-notes,  amounting  to 
L.1000,  saying  in  a  playful  manner,  as  he  took  away  his  son-in-law's  snuff-box, 
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that  the  notes  were  in  ezchanse  for  his  snuff-box.  By  his  will,  made  subse* 
qoently,  the  testator  directed  his  trustees  to  pay  to  each  of  his  daughters  a 
legacy  of  L.1000  for  their  separate  use ;  adding  a  proyiso,  that  if  any  of  his 
daaghters  should,  during  his  life,  have  received  from  him  any  sum  or  sums  of 
money  by  way  of  marriage  portion  or  advancement  to  the  amount  of  L.IOOO  or 
upwards,  the  trustees  should  not  pay  to  such  daughter  any  part  of  the  legacy 
of  LIOOO  thereby  given  for  her  benefit.  There  was  no  evidence  to  show  that 
during  the  testator's  lifetime  he  had  treated  the  L.IOOO  given  to  his  daughter's 
husband  as  a  marriage  portion  or^  advancement.  Held  by  the  M.  R.,  tlut  the 
gift  of  the  L.1000  on  the  day  of  the  marriage  to  the  husband  of  his  daughter 
was  not  by  way  of  marriage  portion  or  advancement  for  her  benefit,  but  was  a 
present  to  the  husband ;  ana  that  accordingly,  as  it  did  not  come  within  the  • 
poTiso  in  the  will,  the  daughter  was  entitled  to  the  legacy  tiiereby  bequeathed 
for  her  benefit.— (IT C/ure  v.  Evans,  9  W.  R.  428.) 

CoPTRiGHT  Acts — Dramatising  a  Novel — Action  brought  by  an  author  for 
dramatising  his  novel,  and  causing  it  to  be  acted  on  the  st^e  without  his  con- 
sent WilSams,  J. :  That  much  might  be  urged  in  favour  of  the  common  law 
right  if  the  question  were  res  Integra,  cannot  be  doubted  by  any  one  who  has 
rad  the  learned  judgments  of  the  majority  of  the  Court  in  Millar  v.  Taylor 
(and  on  the  part  of  my  brother  Keating  and  myself,  I  must  be  allowed  to  add), 
of  Mr  Justice  Erie  in  the  case  of  Jeffreys  v.  Boosey,  4  H.  of  Lord's  Gases,  815. 
But  it  was  the  opinion  of  a  large  majority  of  the  judges  and  law  lords  in  that 
case,  that  the  time  had  passed  when  the  question  was  open  to  discussion,  and 
that  it  must  now  be  considered  to  be  settled  that  copyright  in  a  published  work 
only  exists  by  statute.— (ifearfe  v.  Conquest,  9  W.  R.  434.) 

Plkading — Custom,  Admissibility  o/*,  to  interpret  Written  Contracts. — ^To  a  de- 
claration on  a  policy  of  insurance  to  recover  from  underwriters  a  general 
arerage  claim  on  ship  in  respect  of  goods  jettisoned  for  conmion  safety,  the 
defendant  pleaded  that  the  goods  wbre  a  portion  of  cargo  stowed  on  deck,  and 
that,  by  a  custom  known  to  both  parties  at  the  time  the  policy  was  effected, 
underwriters  were  not  responsible  for  losses  incurred  throng  jettison  of  goods 
stowed  on  deck.  Held,  on  demurrer,  a  good  plea,  as  the  custom  might  be 
alleged  to  interpret,  though  not  to  contradict,  the  written  document. — (Miller 
T.  Tithenngton,  9  W.  R.  437.) 

Marriage  Settlement — Power  of  Revocation. — The  father  of  a  lady  on  her 
marriage  settled  certain  property  upon  the  wife  and  husband  successively  for 
life,  and  afterwards  upon  the  children  of  the  marriage.  The  settlement  con- 
tained a  power  to  the  father,  son-in-law,  and  daughter,  with  the  consent  in 
writing  of  the  trustees,  to  revoke  the  uses  and  trusts  of  the  settlement,  and  to 
reliniit  and  declare  new  uses  and  trusts.  There  were  children  of  the  marriage. 
One  of  the  trustees  advanced  L.IOOO  to  the  husband,  and  to  secure  its  repay- 
meat  the  donees,  with  the  consent  of  the  trustees,  concurred  in  the  exercise  of 
the  power  of  revocation,  and  revoked  the  uses  of  the  settlement,  and  relimited 
the  estate  to  the  trustee  by  way  of  mortgage.  Held,  that  the  power  of  revoca- 
tion was  not  reserved  to  enable  the  donees  to  put  an  end  to  the  settlement,  but 
for  the  purpose  of  relimiting  the  estate  to  new  uses  and  trusts  for  the  benefit 
of  the  cestHts  que  trusts  under  the  settlement ;  and  that,  as  the  effect  of  the  trans- 
action stated  was  to  defeat  their  interests,  it  could  not  be  supported. — (Eland 
V.  Baker,  9  W.  R.  444.) 

FoREiQN  JuDOMEMT — In  personam — In  rem. — In  1853,  and  until  November 
1864,  C,  a  British  subject,  was  sole  and  registered  owner  of  the  British  ship  A. 
In  December  1853  the  ship  sailed  for  Australia,  and  thence  to  Madras.  At 
Australia  the  master  drew  a  bill  of  exchange  on  C,  in  favour  of  L.,  residing  in 
Australia.  C.  never  accepted  the  bill,  and  it  was  dishonoured  at  maturity.  In 
NoTcmber  1854,  while  C.  was  still  owner,  and  registered  as  owner  C,  C.  mort- 
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gaged  the  ship  to  H.,  who  waa  registered  as  mortgagee.  In  February  1855,  U. 
tnuraferred  his  interest  in  the  ship  to  E.,  who  was  registered  as  mortgagee.  E., 
in  April  1855,  transferred  sach  mterest  to  the  plaintiff,  but  the  transfer  of  the 
plaintiff  was  not  registered  till  April  1857.  On  the  11th  of  May  1855,  G.  vu 
adjudged  a  bankrupt.  On  the  4m  ol  May  1855,  the  ship  arrived  at  Hayre,  in 
France,  and  B.,  who  resided  in  England,  and  was  holder  of  the  said  bill  of  ex- 
change indorsed  to  T.,  a  French  subject  domiciled  in  France,  who  commenced 
a  suit  on  ttie  bill  in  France  against  the  master,  who  appeared  and  allowed  judg- 
ment to  go  agunst  him  by  consent,  who  was  condemned  to  pay  the  amount  of 
the  bill ;  and,  in  consequence,  the  ship  was  seized  and  detained  in  the  cuetody 
of  the  fVench  court.  Neither  C,  nor  H.,  nor  E.,  nor  plaintiff,  was,  before  iht 
judgment,  served  with  any  summons  or  process,  nor  had  they  any  opnortunity 
of  appearing  in  the  suit,  or  objecting  to  the  judgment.  By  the  FVench  law  tlw 
ship  could  not  be  sold  until  the  judgment  was  confirmed,  and  the  sale  of  the 
ship  ordered.  T.  caused  C,  who  appeared  by  the  ahip^s  papers  and  certificate  of 
registry  to  be  the  sole  owner,  to  be  summoned,  as  also  C.'s  official  aaaign^ 
Judgment  by  default  was  given,  by  which  the  ship  was  to  be  sold.  The  phuDtiff 
commenced  a  suit  in  France  to  replevy  the  ship  from  custody,  which  was  decided 
against  him,  and  the  ship  was  sold,  and  the  defendants  bought  her,  and  refused 
to  ^ve  her  up  to  the  plaintiff  on  demand.  The  ship  was  afterwards  lost.  The 
plaintiff  brought  trover,  in  England,  for  the  ship.  Held  by  the  Ex.  Ch.,  re- 
versing decision  of  the  C.  P.,  that  the  proceedings  in  France  were  in  rem,  and 
not  in  personam ;  and  that  the  plaintiff  could  not  recover,  notwithstanding  sach 

5roceeding6  might  be  founded  on  misapprehension  and  error. — (^Castrique  y. 
mrie  and  Anodker,  9  W.  R.  455.) 

Marriaqe — Deceased  Wife's  Sister, — B.,  by  his  first  wife,  C,  who  died  in 
1847,  had  one  son  and  one  daughter.  In  1851,  he,  being  then  a  domiciled 
English  subject,  intermarried  in  Denmark  with  E.,  the  sister  of  his  deceued 
wife  (such  marriage  being  valid  according  to  the  lex  loci  contractus)^  by  whom 
he  had  one  son  and  two  <£iughters.  By  lus  will,  dated  in  1855,  he  gave  all  his 
real  and  personal  estate  among  the  children  of  his  two  marriages,  in  certain  pro- 
portions. Both  B.  and  E.  died  in  1855,  and  the  son  of  their  marriage  in  1857. 
The  question  was  raised  as  to  whether  the  share  of  the  latter  in  B.'s  estate  went, 
as  to  the  realty,  to  B.'s  son  by  his  first  marriage,  and  as  to  the  personalty,  among 
all  B.*s  children  equally  ;  or  whether  such  share,  both  of  realty  and  personalty, 
passed  to  the  Crown  by  reason  of  the  invalidity  of  B.^s  second  marriage  and 
consequent  illegitimacy  of  the  issue.  It  was  hdd  by  Stuart,  V.C.,  and  Creas- 
well,  J.,  that  the  second  marriage  was  invalid,  and  the  issue  consequently  ille- 
gitimate ;  and  on  appeal  the  decision  was  afBrmed.  Lord  Campbell^  G. :  There 
can  be  no  doubt  of  tne  general  rule,  that  **  a  foreign  marriage,  valid  according 
to  the  law  of  the  countiy  where  it  is  celebrated,  is  good  everywhere."  But,  my 
Lords,  while  the  forms  of  entering  into  the  contract  of  marriage  are  to  be  regu- 
lated by  the  lex  hci  contractiis,  the  law  of  the  country  in  which  it  is  celebrated, 
^e  essentials  of  the  contract  depend  upon  the  lex  domicilii^  the  law  of  the 
country  in  which  the  parties  are  domiciled  at  the  time  of  the  marriage,  and  in 
which  the  matrimonial  residence  is  contemplated.  Although  the  forms  of  cele- 
brating the  foreign  marriage  may  be  different  from  those  required  by  the  law  of 
the  countiT  of  domicile,  the  marriage  would  be  good  everywhere.  But  if  the 
contract  of  marriage  is  such  in  essentials  as  to  be  contrary  to  the  law  of  the 
country  or  domicile,  and  it  is  declared  void  by  that  law,  it  is  to  be  regarded  as 
void  in  the  country  of  domicile,  though  not  contrary  to  the  law  of  the  country 
in  which  it  was  cdebrated.  .  .  .  The  doctrine  being  established  that  the  incidents 
of  the  contract  of  marriage  celebrated  in  a  foreign  country  are  to  be  determined 
according  to  the  law  of  the  country  in  which  the  parties  are  domiciled  and  mean 
to  reside,  the  consequence  seems  to  follow,  that  by  this  law  must  its  validity  or 
invalidity  be  determmed.  Sir  Fitzroy  Kelly  argued  that  we  could  not  hold  this 
marriage  to  be  invalid  without  being  prepared  to  nullify  the  marriages  of  Danish 
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sabjecfcB  who  contracted  mich  a  marriage  in  Denmark  while  domiciled  in  their 
labTe  country,  if  thej  abould  come  to  reside  in  England.  But  on  the  principles 
which  I  have  laid  down,  such  marriages,  if  examin«l,  would  be  held  valid  in  all 
English  courts,  as  they  are  according  to  the  law  of  the  country  in  which  the 
parties  were  domiciled  when  the  marriages  were  celebrated. — ^Lord  Granworth  : 
Mr  Justice  Story,  after  stating  in  section  113  that  marriages  valid  where  they 
are  contracted  are  in  general  to  be  held  valid  everywhere,  proceeds  thus :  ''*'  The 
nuxt  prominent,  if  not  the  only  known  exceptions  to  the  rule,  are  marriages 
iDToIving  polygamy  or  incest,  those  positively  prohibited  by  the  public  law  of  a 
ooantry  mm  motives  of  policy,  and  those  cdebrated  in  foreign  countries  by 
sabjects  entitling  themselves,  under  special  circumstances,  to  the  laws  of  Uieir 
own  countries.^*  And  then  he  adds,  that,  ^'  as  to  the  first  exception,  Christianity 
is  imderstood  to  prohibit  polygamy  and  incest,  and  therefore  no  Christian  coun- 
try would  recognise  polygamy  or  incestuous  marriages ;  but  when  we  speak  of 
iaoeBtuous  marriages,  care  must  be  taken  to  confine  the  doctrine  to  such  cases  .as 
hf  the  general  consent  of  all  Christendom  are  decreed  incestuous."  With  this 
latter  portion  of  the  doctrine  of  Mr  Justice  Story,  Sir  Cresswell  Cresswell  does 
not  agree.  But  I  believe  that  this  passage,  when  correctly  interpreted,  is  strictly 
consonant  to  the  law  of  nations.  Story  is  not  there  speaking  of  marriages  pro- 
hibited as  incestuous  by  the  municipal  law  of  the  country.  If  so  prohibited, 
ihej  would  be  void  under  his  second,  class  of  exceptional  cases.  No  inquiry 
would  be  open  as  to  the  general  opinion  of  Christendom.  But  suppose  the  case 
of  a  Christian  country  in  which  there  are  no  laws  prohibiting  marriages  witlyn 
uy  specific  degrees  of  consanguinity  or  affinity,  or  declaring  or  defining  what  is 
io^st,  still  even  there  incestuous  marriages  would  be  held  void  as  polygamy 
would  be  held  void,  being  forbidden  by  the  Christian  religion.  But  then  to 
ascertain  what  marriages  are  within  that  rule  incestuous,  a  rule  not  depending 
00  municipal  laws,  but  extending  generally  to  all  Christian  countries,  recourse 
iDoat  be  had  to  what  is  deemed  inc^uous  by  the  general  consent  of  Christen- 
<lonL  It  could  never  be  held  that  the  subjects  of  such  a  country  were  guilty  of 
incest  in  contracting  a  marriage  allowed  and  approved  by  a  large  portion  of 
Christendom,  merely  because  in  the  contemplation  of  other  Christian  countries 
it  would  be  considered  to  be  against  God's  laws,— (-Broofc  v.  Brook,  9  W.  R.  461.) 

Trustee— 5reacA  of  Trust.-'A  bill  was  filed  in  1859  by  legatees  under  a 
will  against  the  representatives  of  the  devisee  in  trust,  impeaching  a  sale  made 
l^  him  in  1816  as  oeing  at  an  undervalue,  and  as  being  colourable  on  the  ground 
or  its  bebg  in  reality  a  sale  to  the  trustee  himself.  The  Court  below  made  a 
decree  in  the  plaintiFs  favour.  Held  by  the  Lords  Chancellor  and  Justices, 
that  though  the  plaintifTs  claim  was  not  barred  by  lapse  of  time  or  acquiescence, 
jet,  as  the  evidence  showed  that  the  sale  in  question  was  made  bondjide,  and  not 
at  an  undervalue,  the  bill  must  be  dismissed.  Turner,  L.  J. :  A  devisee  in  trust, 
under  a  will,  of  lands  subject  to  a  charge  of  legacies  waa  not  necessarily  a  trustee 
of  the  will.— (5afajr  v.  Peck,  9  W.  R.  472.) 

Will — Forfeiture, — A  proviso  in  a  will,  that  if  any  of  the  testator^s  devisees 
or  legatees  should  take  any  proceedings  at  law  or  in  equity  concerning  the  pro- 
{lertjr  given  by  the  will,  the  gift  to  sudi  devisee  or  legatee  should  go  over  to 
some  one  else— l/ie/^/,  to  be  void,  as  inconsistent  with  and  repugnant  to  the  en- 
joyment of  the  property  given.  The  M.  R. :  To  give  effect  to  the  clause,  the 
Coort  must  hold,  that  u  a  devisee  brought  an  action  of  ejectment  as  for  rent 
against  a  tenant,  the  gift  over  would  tiSce  effect.  It  was  nothing  more  than 
this---the  testator  says,  '*  I  ^ve  you  this  property,  and  if  you  resort  to  any  pro- 
ceedings to  enable  you  to  enjoy  it,  it  is  to  go  over  to  some  one  else.**  This  was 
ahBord,  because  the  devisee  or  legatee  could  not  enjoy  it  without  "  instituting" 
proceedings  in  respect  of  it ;  and  any  person  who  knew  of  the  condition  could 
take  posBeasion  of  the  property  and  hold  it  absolutely.  The  consequence  was, 
that  tne  provision  for  forfeiture  was  wholly  inconsistent  and  repugnant  to  the 
t«tator*8  intentions.— (iZAorfM  v.  Muswell  HiU  Land  Co.,  9  W.  R.  472.) 
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Will —  Vesting. — A  testator,  after  appointing  his  brothers  his  execnton,  be- 
queathed his  property  to  his  sunriying  children  and  their  heirs  in  equal  propor- 
tions ;  but  the  capital  not  to  be  divided  until  all  of  his  children  should  hare 
become  settled  in  life,  unless  it  should  be  necessarr  for  the  equipment  of  any  of 
them  in  life  or  in  a  profession.  The  testator  further  directed  that  his  children's 
portions  should  be  kept  in  trust  for  their  benefit  in  the  names  of  his  executors 
until  they  severally  became  thirty  years  old,  when  the  capital  might  be  placed 
at  their  own  disposal  respectively.  Two  of  the  testator's  children  attained 
twenty-one.  The  executors  presented  a  petition  to  obtain  the  opinion  of  the 
Court  as  to  the  future  management  of  the  testator's  property.  Held^  by  the 
M.  R.,  that  the  children  took  vested  interests,  and  were  respectively  entitled  to 
their  shares  on  attaining  twenty-one. — (In  re  JacoVs  TViwte,  9  W.  R.  474.) 

Malicious  Prosecution — Privilege, — Where,  on  the  hearing  of  a  plaint  in  a 
county  court  between  A.  and  B.,  B.  produced  a  receipt,  which  he  swore  was  a 
true  one,  and  which  A.  swore  was  a  forgery,  the  county  court  judge,  acting 
under  14  &  15  Vict.  c.  100,  s.  19,  and  actuated  partly  by  the  demeanour  of  A. 
and  his  previous  knowledge  of  him,  and  partly  by  the  testimony  of  B.,  commit' 
ted  A.  for  trial  for  perjury,  and  bound  over  B.  to  prosecute.  A.  was  afterwards 
acquitted,  and  brought  an  action  against  B.  for  maliciously,  and  without  pro- 
bable cause,  causing  him  to  be  prosecuted,  and  alleging  special  damage.  Hehl, 
by  a  majority  of  the  Court  of  Exchequer  Chamber,  reversing  the  decision  of  the 
Court  of  Common  Pleas,  that  such  an  action  lies.  Cockbum,  C.  J. :  Assuming 
that  the  defendant  ought  not  to  be  held  answerable  for  the  act  of  the  judge  in 
directing  the  prosecution  of  the  plaintiff,  I  am  still  of  opinion  that  the  defend- 
ant was  liable  in  an  action,  it  being  clear  that  the  proceeding  by  a  bill  of  indict- 
ment, so  far  as  the  defendant  was  concerned,  was  malicious  and  unjustifiable. 
It  appears  to  me  that  the  defendant  is  not  relieved  from  the  responidbihty  by 
having  been  bound  over  to  prosecute.  It  is  a  mistake  to  say  there  was  anything 
done  which  left  the  defendant  no  alternative  but  to  obey  the  order  of  a  superior 
authority. .  All  the  judge  is  authorized,  by  the  15  &  16  Vict.  c.  100,  s.  19,  to 
'do  is,  when  a  person  has  committed  perjury,  to  direct  such  person  to  be  prose- 
cuted, and  require  any  person  he  thinks  fit  to  enter  into  recognisances  to  prose- 
cute, or  give  evidence  for  or  against  the  person  so  directed  to  be  prosecuted.  The 
only  consequence  to  the  person  so  entering  into  such  recognisances  is  forfeiture 
of  the  recognisances.  Although  there  may  be  a  duty  to  society  in  a  person  ag- 
grieved by  the  criminal  act  of  another  to  bring  the  offender  to  justice,  no  such 
legal  obligation  is  imposed  by  law  upon  a  party  to  an  action — still  less  upon  a 
stranger ;  and  the  only  mode  in  which  a  private  individual  can  take  on  himself 
the  burthen  so  cast  on  him,  is  by  compelling  him  to  submit  to  be  bound  by  a 
pecuniary  penalty ;  but  legal  obligation  there  is  otherwise  none.  No  one  ever 
heard  of  an  indictment  or  proceeding  against  a  party  for  not  appearing  to  pro- 
secute. The  alternative  is  simply  that  pointed  out  in  Dubois  v.  Keats^  Sxe  pecu- 
niary loss  involved  in  the  forfeiture  of  the  recognisances.  Lord  .Denman  in  that 
case  asks,  ^'  Can  a  man  excuse  the  preferring  a  charge  against  a  fellow-subject 
which  he  knew  to  be  false,  merely  because  he  would  have  suffered  pecuniary 
loss  by  forfeiting  his  recognisance?"  It  cannot  be  that  a  mere  liability  to 
pecuniary  loss  can  justify  a  man  in  indicting  and  endeavouring  to  convict  one 
on  whom,  having  himself  committed  a  crime,  he  seeks  to  fix  it— one  whom  be 
knows  to  be  innocent. — (Fitzjohn  v.  Mackinder,  9  W.  R.  477.) 

Sale — Warranty  by  Servant, — ^This  was  a  rule  to  show  cause  why,  in  an 
action  on  a  warranty  against  the  vendor  of  a  horse,  the  verdict  should  not  be 
entered  for  the  defendant  on  the  ground  that  he  gave  no  authority  to  the  ser- 
vant who  sold  it  to  give  a  warranty.  It  appeared  that  the  defendant  was  a 
gentleman  farmer,  and  that  his  foreman  in  selling  the  horse  had  warranted  it 
quiet  in  harness.  The  plaintiff  bought  the  horse  for  thirty  guineas ;  but  finding 
^t  it  kicked  so  much  as  to  be  unsafe  to  drive,  on  the  defendant  refusing  to 
take  it  back,  the  plaintiff  sold  it  at  Aldridge's  for  fifteen  guineas,  and  brought 
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an  action  against  the  defendant  for  the  difference.  The  cause  was  tried  before 
Lord  Chief -Justice  Cockburn  at  Maidstone  at  the  last  Sununer  assizes,  when  a 
verdict  was  found  for  the  plaintiff.  The  Court  of  C.  P.  ordered  a  new  trial. — 
Williams,  J. :  We  are  aware  that  the  question  of  warranty  frequently  arises 
Dpon  the  sale  of  horses ;  but  we  are  also  aware  that  sales  may  be  made  without 
any  warranty,  or  even  an  inquiry  about  warranty.  If  we  laid  down,  for  the 
firat  time,  that  the  servant  of  a  private  owner  entrusted  to  sell  and  deliver  a 
horse  on  one  particular  occasion,  is  therefore  by  law  authorized  to  bind  his 
master  by  a  warranty,  we  should  establish  a  precedent  of  dangerous  consequence ; 
for  the  liability  created  by  a  warranty,  extending  to  unknown  as  well  as  known 
defects,  is  greater  than  is  expected  by  persons  inexperienced  in  law ;  and  as 
everything  said  by  the  seller  in  the  bargaining  may  be  evidence  of  warranting 
to  the  effect  of  what  he  said,  an  ungusurded  conversation  with  an  illiterate  man 
sent  to  dehver  a  horse  may  be  found  to  have  created  a  liability  which  would  be 
a  sorprise  equally  to  the  servant  and  the  master.  We  therefore  hold  that  the 
buyer,  taking  a  warranty  from  such  an  agent  as  was  employed  in  this  case,  takes 
it  at  the  risk  of  being  able  to  prove  that  he  had  the  principalis  authority ;  and 
if  there  wias  no  authority  in  fact,  the  law  from  the  circumstances  does  not  in  our 
opinion  create  it,— {Brady  v.  Tod,  9  W.  R.  483.) 

Marriage  Settlement — Constrttction. — By  a  marriage  settlement,  after  re- 
cidng  that  the  intended  wife  was  entitled  to  a  one-sixth  part  or  share  of  and  in 
certain  specified  funds,  subject  to  the  trusts  of  the  will  of  W.  S.,  and  might  be- 
come thereafter  entitled  to  other  shares  under  the  trusts  of  such  will ;  and  tbat 
it  had  been  agreed  that  all  her  shares  in  such  trust-funds  under  such  will  should 
be  settled,  it  was  witnessed  that  she  assigned  to  trustees  to  hold  upon  the  trusts 
of  the  settlement  all  the  one- sixth  part  or  share,  and  all  other  the  parts  or 
shares  vested  or  contingent  to  which  she  was  then  or  might  become  entitled  by 
accruer,  survivorship,  or  otherwise,  in  such  specified  trust-funds ;  and  also  aU 
the  share  and  interest,  whether  vested  or  contingent,  or  in  expectancy,  and  of 
which  she  was  then  or  might  become  entitled  to  in  any  property  whatsoever 
under  the  will  of  W.  S.  The  wife  afterwards  became  entitled  to  a  further  share 
in  the  specified  trust-funds  under  the  will  or  codicil,  or  as  one  of  the  next  of 
kin  of  the  person  entitled  thereto.  Held,  by  the  M.  R.,  that  as  she  did  not  take 
the  last-mentioned  interest  under  the  will  of  W.  S.,  it  was  not  comprised  in  or 
subject  to  the  trusts  of  the  settlement,  the  words  **  or  otherwise  "  oeing  con- 
strued as  relating  to  a  mode  of  acquisition  ejusdem  generis  with  survivorship  and 
accruer  previously  mentioned. — {Parkinson  v.  Dashwood,  9  W.  R.  493.) 

Power  or  Appointment — Reservation  of  Powers, — E.  having,  under  inden- 
tures of  lease  and  release  and  settlement,  a  general  power  of  appointment  either 
by  deed  or  wiU,  appointed  by  several  successive  deeds,  in  each  revoking  the  pre- 
cejing  appointment,  and  reserving  power  of  revocation  and  new  appointment  by 
deed.  She  afterwards,  by  deed  poll,  revoked  the  uses  of  the  last  aeed,  without 
any  new  appointment  or  reservation  of  power  to  appoint  anew.  By  will  she 
mide  a  devise,  purporting  to  be  in  exercise  of  her  original  power  of  appointment 
Qnder  the  settlement  first  named.  Held  by  the  House  of  Lords,  that  the  power 
to  appoint  by  will  reserved  by  the  settlement  remained  unaffected  by  the  various 
deeds  of  appointment  subsequently  executed,  and  that  it  wrus  duly  executed  by 
the  will,  and  the  devise  therefore  vidid. — (Saunders  v.  Evans  and  Others^  9 
W.  R.  601.) 

Partnership — Right  of  Partner  to  sue  in  his  oum  Name, — B.  being  hurgely 
indebted  to  the  firm  of  A.  &  Co.,  and  being  pressed  by  A.  for  payment  of  his 
debt,  applied  to  C.  for  assistance.  G.  agreed  to  advance  him  the  amount,  and 
to  remit  It  to  the  firm  of  A.  &  Co.,  and  afterwards,  in  pursuance  of  this  agree- 
ment, gave  A.  an  imdertaking,  whereby  he  promised  to  remit  the  amount  to 
A.'ft  agent  in  London  at  the  expiration  of  six  months ;  whereupon  A.  gave  B. 
a  receipt  in  full  for  his  debt  due  to  the  firm  of  A.  &  Co.     Held  by  the  Privy 
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Council  (reveming  the  judgment  of  the  Supreme  Court  of  Bong  Kong),  HaX 
although  the  undertaking  being  for  the  benefit  of  the  firm,  they  nngfat  be 
entitled  to  sue  upon  it  jointly,  yet  A.  was  at  liberty  to  bring  the  action  in  lus 
own  name,  without  iomiug  his  partners.  Lord  ChelmsfoM :  The  question, 
therefore,  reaDy  is,  whether  there  was  this  separate  agreement  with  the  appel- 
lant. Upon  the  form  of  it,  there  can  be  no  doubt,  because  the  letter  of  the 
respondents  is  addressed  to  him  alone ;  and  although,  being  for  the  benefit  of 
the  firm,  they  might  be  entitled  to  sue  upon  it,  yet  it  appears  to  their  Lord- 
ships to  be  a  case  in  which,  according  to  the  authorities,  the  appellant  was  at 
liberty  to  bring  the  action  in  his  own  name,  and,  therefore,  that  the  learned 
judge  in  the  Court  below  was  in  error  in  directing  a  non-suit  to  be  ent^ed.— 
lA^cio  V.  Forbes,  9  W.  R.  603.) 

Husband  and  WwE—SeparaU  Property, —Edd  by  the  Court  of  Appeal  in 
Chancery,  that  to  bind  the  separate  estate  of  a  married  woman  by  a  general 
engagement,  it  must  appear  that  the  engagement  was  made  with  reference  to  or 
upon  the  credit  of  the  separate  estate,  and  that  the  title  of  a  specific  aasigiiee 
of  the  widow  discovert  will  prevail  against  the  general  engagement  of  the  wife 
during  coverture.  Turner,  L.-J. :  According  to  the  best  opinion  which  I  can 
form  on  a  question  of  so  much  difiiculty,  I  think  that,  in  order  to  bind  the 
separate  estate  by  a  general  engagement,  it  should  appear  that  the  engagement 
was  made  with  reference  to  and  upon  the  faith  or  cr^it  of  that  estate ;  and  that 
whether  it  was  so  made  or  not,  is  a  question  to  be  judced  of  by  this  Court  upon 
all  the  circumstances  of  the  case  [His  Lordship  then  r^erred  to  the  observations 
of  Lord  Langdale  in  Tallett  v.  Armstrong,  4  Beav.  p.  323.  *'  It  is  perfectly  clear, 
etc.,"  and  proceeded].  And  Lord  Redesdale,  in  Villon  v.  Grace,  puts  tiie  case 
much  in  the  same  point  of  view ;  and  although  these  cases  may  not  have  had 
reference  to  mere  general  engagements,  I  think  they  have  an  important  bearing 
upon  the  question  as  to  the  effect  of  such  engagements.  The  separate  estates 
of  married  women  being  thus  far  bound  by  thoir  debts,  obligations,  and  engage- 
ments, it  has  next  become  a  question  how  far  those  debts,  obligations,  and  tn- 
gagements  affect  the  corpus  of  the  property  where  the  married  wonuin  has  a 
limited  interest  only,  as,  for  instance,  a  life  estate  with  a  power  of  appointment. 
The  cases  on  this  subject  may,  as  it  seems  to  me,  well  be  classed  under  three 
heads;  first,  where  the  power  of  appointment  hajs  been  general,  by  deed  or 
writing,  or  by  will ;  secondly,  where  it  has  been  by  will  only,  and  the  power 
has  been  exercised  ;  thirdly,  where  there  has  been  a  limitation  in  default  of  ap- 
pointment exercised.  In  cases  falling  under  the  third  class,  there  cannot,  as  it 
seems  to  me,  be  any  reasonable  doubt  that  the  debts  and  engagements  of  the 
married  woman  cannot  prevail  against  the  pfuiies  entitled  in  dSault  of  appoint- 
ment ;  and  the  case  of  Nail  v.  Punter  impliedly  decides  that  point.  In  cases 
falling  under  the  second  class  (where  the  power  of  appointment  is  by  will  only, 
and  l^  been  exercised,  but  not  for  creditors),  the  authorities  do  not  appear  to 
me  to  be  consistent.  In  Norton  v.  Turvill,  as  explained  in  Sochett  v.  Wrap, 
the  exercise  of  the  power  by  the  wiU  of  the  married  woman  seems  to  have  been 
held  to  let  in  a  bond  creditor  against  the  appointees  under  the  will ;  and  in 
Hughes  v.  Wells  I  seem  to  have  intimated  that  this  might  be  the  effect  of  the 
exercise  of  the  power,  as  in  other  cases  of  the  exercise  of  a  fl;eneral  power  of 
appointment  by  will,  and  certainly  not  upon  the  ground  that  the  power  is  pro- 
pertv.  But  Sir  R.  T.  Kinderaley,  V.  C.,  in  whose  judgment  I  nave  quite  as 
much  confidence  as  in  my  own,  seems  to  have  dissented  m>m  Hughes  v.  Wells 
in  the  case  of  Vaughan  v.  Vanderstegen ;  and  I  observe  that  Sir  W .  Grant  has 
treated  the  point  as  doubtful  in  Heatley  v.  Thomas.  I  say  no  more,  therefore, 
on  this  point,  than  that  it  may  be  considered  as  open  ;  but  in  cases  fsdling  under 
the  first  class,  where  the  power  of  appointment  has  been  by  deed,  or  writing,  or 
will,  the  courts  have  certainly  held  the  corpus  of  the  property  to  be  subject  to 
the  debts  and  engagements  of  married  women  {Allen  v.  Papworth,  1  Yes.  sen. 
163      Hnlme  v.  Tennant;  Heatley  v.  Thojitas)  ;  although  it  is  to  be  obser^'ed 
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that  daring  the  life  of  the  married  woman  the  Court  has  never  gone  farther 
than  to  affect  the  limited  interest. — (Johnson  v.  Sturgis^  9  W.  R.  606.) 

Tkcst— i4;)poin^iii€ii/  of  New  Trustees, — By  a  flettlement  power  was  given  to 
the  ctstm  que  trusts  to  appoint  any  person  or  persons  in  the  place  of  any  trustee 
or  trustees  dying,  etc.,  and  it  was  mrected  that  upon  every  such  appointment 
the  trnst  estate  should  be  conveyed  so  as  to  be  vested  in  the  new  trustee  or 
trusteeB  jointly  with  the  old  trustees,  and  in  case  there  should  be  no  former 
continuiog  trustee,  then  in  such  new  trustees  or  trustee  only.  Instead  of  four, 
the  original  number,  three  new  trustees  were  appointed,  and  the  trust  pro- 
perty conveyed  to  them.  Held  by  Stuart,  V.  C,  that  the  three  having  received 
the  whole  legal  estate  from  the  old  trustees,  could  give  a  valid  discharge. — 
{Emmttr,  Clarke,  9  W.  R.  615.) 

MisizR  ANB  Servant — Responsibility. — An  omnibus  conductor  dragged  a 
drunken  passenger  out  of  the  omnibus  with  unnecessary  violence,  and  threw 
him  down  in  the  street,  in  consequence  of  which  he  was  injured  hy  a  vehicle 
pusing  at  the  moment.  Held,  that  the  master  of  the  omnibus  was  responsible. 
Pollock,  C.  B. :  The  conductor  was  justified  in  obeying  the  lawful  command  of 
his  master  in  removing  a  drunken  man  from  the  vehicle ;  but  not  in  doing  it 
vith  bnitalitv.  It  was  his  want  of  care  in  executing  the  command  of  his 
ouster,  the  defendant,  which  produced  the  mischief.  The  evidence  showed 
that  the  servant  was  executing  the  command  of  his  master  with  a  want  of  that 
caie  and  consideration  which  he  was  bound  to  exercise,  particularly  in  a  case 
of  this  description.  The  state  of  the  law  upon  this  subject  has  been  very  much 
expanded  since  the  case  of  Scott  v.  Shepherd,  2  Bl.  892,  and  of  M^Manus  v. 
Crickett.  Any  one  who  reads  these  cases  cannot  fail  to  see  that  the  principle 
was  not  then  so  considered  as  to  work  out  all  the  legal  considerations  attending 
it.  Public  safety  and  convenience  require  that  we  should  adopt  the  kind  of 
decision  to  which  we  now  give  effect ;  for  if  we  were  to  hold  that  the  master 
was  to  be  responsible  only  in  cases  of  a  negligent  obedience  to  orders,  persons 
would  not  be  protected  against  many  irregularities  such  as  may  happen  in  con- 
ducting the  business  of  railways,  etc. — (^ymour  v.  Greenwood,  9  W .  R.  618.) 

AIaster  and  Servant — Wages. — This  was  an  action  for  dismissal  without 
notice,  tried  at  the  last  Monmouth  Assizes,  before  Wilde,  B.  Plaintiff  was  the 
manager  of  a  shop  of  the  defendant,  under  an  agreement  by  which  he  was  to 
receive  a  salary  of  L.30  a-year,  payable  monthly,  commission  on  his  sales  at  2) 
per  cent.,  and  house-rent,  which  altogether  made  his  salary  equal  to  about  L.80 
a-year.  The  hiring  took  place  in  April,  and  the  plaintiff  was  dismissed  without 
notice  in  the  August  following.  He  now  sued  defendant  for  wages  for  the  re- 
mainder of  the  year.  The  jury  found  a  verdict  for  L.46,  lOs.  On  a  motion  for 
a  rule  to  show  cause  why  the  verdict  should  not  be  set  aside,  on  the  ground  that 
the  damages  were  excessive,  the  Court  of  Ex.  was  of  opinion  that  Siere  should 
be  no  rule.  The  monthly  payments  did  not  affect  the  question  of  notice  ;  the 
plaintiff  was  in  the  position  of  a  clerk,  and  periodical  payments  were  neces- 
sary to  that  class  of  persons.  The  plaintiff  was  entitled  to  his  salary  and  allow- 
ances from  the  time  he  was  dismissed  till  the  termination  of  the  year. — (Davis 
V.  Marshall,  9  W.  R.  620.) 
« 

Will — Construction. — A  question  was  raised  on  the  consideration  of  this 
case,  as  to  whether  certain  enumerated  articles  were  comprised  within  the  fol- 
lowing bequest  in  the  testator^s  will  :—^' I  give  and  l^ueath  to  Elizabeth 
Charlotte  Kerr  all  the  carriages,  carriage  and  saddle  horses,  with  the  harness 
and  accoutrements  belonging  Uiereto,  housekeeping  stores  and  provisions,  wines, 
liquors,  fuel,  household  furniture,  plate,  books,  prints,  pictures,  linen,  china, 
brewing  utensils,  and  other  household  effects  of  which  I  shall  die  possessed,  to 
and  for  her  own  absolute  use  and  benefit.^*  At  the  time  of  his  death  the  testator 
was  pofiseflsed  of  forty- two  snuff-boxes,  made  of  or  mounted  in  gold,  silver, 
tortoiaeshell,  pearl,  china,  and  porcelain,  the  major  part  of  them  l^ing  of  ex- 
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quisite  workmanship  and  highly  ornamented.    Held,  that  they  were  carried  by 
the  bequest.— (FicW  v.  Peckett,  9  W.  R.  626.) 

COPTRIGHT — Infringement — The  author  of  a  play  does  not  forfeit  bis  copy- 
right, or  his  right  to  restrain  piratical  imitations  of  it,  from  the  circnrostftnce 
that  he  has  sub^uently  embodied  the  characters  and  incidents  of  his  play  in  & 
novel,  which  was  subsequently  dramatised  by  another  person,  the  result  being 
that  the  original  play  upon  which  the  novel  was  founded  and  the  play  taken 
from  the  novel  were  almost  identical.  Injunction  granted.  Wood,  V.  C.,did 
not  wish  to  express  any  opinion  upon  the  larger  question  of  how  far  a  dramatic 
author  was  entitled  to  use  the  plot  and  situations  contained  in  a  novel  without 
permission  of  the  author  of  the  novel.  He  should  not  decide  that  point  withont 
directing  an  action,  but  he  might  observe  that  he  was  far  from  admitting  the 
proposition  to  that  effect  which  had  been  urged  on  behalf  of  the  defendant- 
(JReade  v.  Lacy,  9  W.  R.  631.) 

Marriage  Settlement— PoM7er  of  Appointment, — ^Trust  property  belonging 
to  a  lady  was  settled  by  her,  in  contemplation  of  her  marriage  with  her  d^ 
ceased  sister^s  husband,  upon  trust,  in  default  of  issue,  for  herself  absolutely  if 
she  survived  the  intended  husband  ;  but  if  she  predeceased  him,  for  such  per- 
sons as  she  should  by  deed  or  will  appoint.     The  marriage  was  solemniz^iit 
form,  but  was  of  course  invalid  in  law.   The  lady,  in  the  lifetime  of  the  intended 
husband,  made  her  last  will  and  testament,  in  which,  reciting  the  settlement 
and  the  power  of  appointment,  she  confirmed  the  settlement ;  and  in  exerdie 
of  such  power,  and  of  all  other  powers  enabling  her  in  that  behalf,  appointed 
and  bequeathed  the  property  comprised  in  the  settlement,  after  the  death  of  tk 
intended  husband  and  in  default  of  issue,  among  certain  persons.     There  v^ 
no  children  of  the  marriage,  and  the  testatrix  survived  tbe  intended  husband, 
and  died  without  having  made  any  other  disposition  of  her  property.     HeM^y 
the  M.  R.,  that  as  the  testatrix,  at  the  time  when  the  will  was  miade,  ^asis 
the  position  of  9k  feme  soh,  and  had  full  power  to  dispose  of  her  property  in- 
dependently of  the  power  of  appointment  reserved  by  the  settlement,  the  viL 
operated  upon  her  interest  in  the  settled  property. — (Jones  v.  Southall,  9  W.  R. 
646.) 

Life  Assurance — Premiums. — ^An  assurance  company,  which  undertook  to 
insure  such  lives  as  were  declined  by  other  offices  as  they  considered  eligibi^< 
on  payment  of  an  extra  rate  of  premium,  stated  in  their  prospectus  thai  ''a 
their  being  satisfied  that  the  causes  which  led  to  the  increased  premium  7^:? 
removed,  the  premium  should  be  reduced  to  the  ordinary  rate.  The  plaintii 
who  had  insured  upon  the  footing  of  the  higher  rate,  filed  his  bill  against  tite 
company  to  compel  them  to  accept  a  reduced  premium,  alleging  that  the  causei 
which  led  to  the  higher  rate  being  charged  were  satisfactorily  removed,  \^ 
that  the  company  declined  to  perform  their  part  of  the  contract  and  reduce  tfe 
premium.  Held  bv  the  M.R.,  on  demurrer,  that  the  directors  of  the  compai^j 
having  exercised  tneir  discretion  bona  fide,  and  declined  to  reduce  the  prenutun 
the  Court  would  not  interfere  with  them  in  the  exercise  of  such  discretion-'' 
(Manby  v.  The  Gresham  Life  Assurance  Co,,  9  W.  R.  647.) 
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THE  LIABILITY  OF  LAW  AGENTS. 

TflE  peculiar  civil  liability  of  law  agents  is,  it  is  almost  unnecessary 

to  remark,  except  for  the  sake  of  definiteness,  limited  to  those  for  . 

whom  they  undertake  to  act;  in  other  and  more  technical  words, 

the  distinctive  liability  of  law  agents  for  the  consequences  of  what 

they  do,  or  neglect  the  doing  of,  arises  from  contract.     A  law  agent 

16,  of  course,  generally  liable,  like  any  other  member  of  the  public, 

should  he  allow  his  house  to  tumble  down  and  break  the  bones  oS 

some  one  who  has  a  right  to  be  in  it  or  near  it,  or  should  he  keep  a 

mischievous  dog  or  a  mad  bull,  that  have  respectively  had  the  ^^one 

. ,  worry  ^  and  the  "  one  toss,"  to  which  they  are  entitled,  according  to 

^,  Lord  Cockbum's  summary  of  the  Magna  Charta  for  brutes,  laid 

■'    down  in  this  generation  by  the  House  of  Lords.     But  a  law  agent 

\,.k  speciaUy  liable  only  to  his  clients — to  those  by  whom  he  is  em- 

:  "ployed  to  do  work,  and  whose  work  he  undertakes  to  do.     He  is 

^1  boand  only  by  his  contract,  and  is  not  obliged   to  warn  all   and 

lir  iundiy  of  the  consequences  of  doing  or  of  not  doing  something  of 

jl'. which  he,  in  the  fulfilling  his  contract  to  his  client,  has  come  to 

dk- tnow  ought  to  be  done  by  them  to  keep  themselves  secure. 

Plain  as  this  principle  may  seem,  it  is  of  only  a  few  weeks'  date 
b  the  law  of  Scotland.  It  was  established,  and  a  cycle  of  blunder- 
^g  put  an  end  to,  in  the  decision  by  the  House  of  Lords  in 
^oberUon  v.  Flemingy  Summeray  and  Hamilton^  26  May  1861, 
teversing  certain  judgments  of  the  Second  Division  of  Court  of 
kession,  which  contained  an  almost  unprecedented  quantity  of  ques- 
lonable  law.     In  substance,  they  held  Mr  Robertson,  a  respectable 

VOL.  v.— NO.  LV.  JULY  1861.  ^  U 
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law  agent  in  GlasgoWi  liable  in  damages  for  neglecting  to  attend  to 
the  interest  of  strangers,  persons  who  never  employed  him,  whom 
he  never  saw,  and  who  oame  under  no  obligation  whatever  to  lum, 
either  to  pay  his  acconnt  or  otherwise ;  although  the  only  evidence 
in  the  cause  showed  that  he  strictly  obeyed  the  orders  of  his  em- 
ployer, who  paid  him  for  what  he  did,  and  who  did  not  pay  bim, 
and  would  not  have  paid  him,  for  what  he  was  found  liable  in 
damages  for  not  doing.  By  way  of  beacon,  this  case  is  valaable. 
As  a  guide,  it  never  was  of  much  value,  but  for  the  sake  of  curi- 
osity, and,  it  may  be,  of  caution  against  too  rashly  accepting  as  law 
isolated  judicial  dicta,  however  unreasonable.  It  is  well  to  look  at 
the  facts,  which,  as  well  as  the  law  which  was  applied  to  them,  are 
somewhat  astonishing.  In  1856  one  Hamilton,  a  grocer  in  Stone- 
house,  applied  to  Robertson,  the  law  agent,  to  obtain  a  loan  of 
L.400  for  him  from  an  Assurance  and  Loan  Association.  He 
offered  as  security  two  of  the  pui*suers,  who  were  friends  and 
neighbours  of  his,  residing  in  Stonehouse,  and  also  security  over 
certain  leasehold  subjects  belonging  to  him,  which  were  already 
subject  to  a  security  of  L.500,  in  favour  of  Ballantine,  a  farmer  in 
the  neighbourhood  of  Stonehouse.  The  Association  refused  to 
grant  the  loan  on  this  security.  Hamilton  made  a  second  attempt 
through  the  defender  for  a  loan  of  L.250.  He  offered  the  two 
pursuers  formerly  offered,  and  a  Mr  Fleming,  a  farmer  near  Stone- 
house. In  the  bond  these  pursuers  were  bound  with  Hamilton  as 
principals ;  and  being  to  prepare  a  bond  of  relief  setting  forth  that 
Hamilton  had  obtained  the  whole  L.250  for  his  use  alone^  the  de- 
fender, Mr  Bobei*tson,  who  was  to  prepare  this  bond,  suggested  to 
Hamilton,  that  as  he  thought  his  leasehold  property  worth  more 
than  L.500,  he  ought  to  grant  an  assignation  of  the  surplus  valae 
in  favour  of  the  pursuers,  who  had  become  his  cautioners  for  the 
L.250.  Hamilton  acceded  to  his  suggestion,  and  directed  him  to 
insert  an  assignation  in  security  of  his  leasehold  property  in  the 
bond  of  relief.  Robertson  wrote  the  deed,  and  sent  it  to  Hamilton 
for  signature,  with  a  letter,  which  showed  that,  at  the  time  he  did 
so,  he  was  under  the  impression  that  the  pursuers  knew  nothing 
about  it,  as  indeed  they  did  not  until  the  morning  of  the  day  on 
which  it  was  signed,  being  the  same  day  on  which  they  signed  the 
obligation  to  the  Loan  Association.  They  never  had  any  commani- 
cation  with  Robertson  themselves,  direct  or  indirect,  about  it.  Tbe 
deed,  after  being  signed  by  Hamilton,  was  sent  back  to  Robertson 
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to  have  Uie  testing  clause  filled  in,  and  awaited  his  orders  in 
Robertson's  custody ;  and  Robertson's  statement  on  oath  was  (and 
Hamilton  having  had  occasion  to  abscond,  that  evidence  was  at 
least  uncontradicted),  that  Hamilton  told  him  that  he  was  not  to 
intimate  to  the  landlord,  or  otherwise  complete  the  deed,  as  the 
porsners  did  not  think  it  was  worth  the  publicity.  The  deed  accord- 
ingly remained  in  Robertson's  custody,  Hamilton  having  delayed  to 
take  it  away,  and  the  pursuers  never  having  come  to  him,  or  being, 
so  far  as  Robertson  knew,  aware  of  its  existence.  But,  on  16th 
February  1858,  Summers,  one  of  the  pursuers,  called  at  Robertson's 
office  on  other  business,  and  at  the  close  of  the  interview  Robert- 
son asked  him  if  he  was  one  of  Hamilton's  cautioners,  and,  on 
learning  that  he  was,  told  him  that  he  had  a  deed  in  his  favour 
which  was  not  completed,  and  that  it  ought  to  be  completed,  as  he 
had  reason  to  fear  that  Hamilton's  affairs  were  in  a  state  of  con- 
JTision.  Summers  on  oath  denied  that  he  was  told  that  the  deed 
was  not  complete,  while  Robertson  swore  the  reverse ;  and  there 
seemed  to  be  some  truth  in  his  statement,  as  Summers  went  that 
very  evening  to  the  office  of  the  Register  of  Sasines  in  Hamilton 
(to  which  Robertson  had  directed  him),  wit-h  a  view  to  have  the 
deed  recorded  under  the  Long  Leases  Registration  Act,  which  had 
passed  subsequent  to  the  preparation  of  the  deed,  and  of  which  it 
was  not  pleaded  that  Robertson  was  bound  to  take  advantage,  nor 
could  he  have  done  so,  as  the  principal  lease  was  in  Ballantine's 
])08session.  Summers  leh  the  deed  with  a  cousin,  resident  in 
Hamilton,  and  told  him  to  get  it  recorded  if  it  was  not  to  cost 
above  L.l.  When  the  cousin  found  that  it  was  to  cost  about  three 
times  that  sum,  he  took  it  away  with  him,  and  kept  it  until 
Hamilton  absconded  on  5th  March  1858.  On  8th  March  1858, 
Ballantine  (the  creditor  first  secured)  completed  his  assignation 
bjr  recording  the  principal  lease,  and  his  assignation  dated  4th 
October  1855,  which  was  ex  facie  absolute  for  L.500,  but  qualified 
hj  a  back  letter.  On  l«3th  March  1858,  Summers,  with  the  deed, 
waited  on  a  Mr  Christie,  a  writer  in  Hamilton,  and  agent  for  the 
proprietor  of  the  subjects  which  Hamilton  held  by  the  long  lease. 
When  he  learned  that  Ballantine's  assignation  had  been  recorded, 
bethought  it  of  no  use  to  record  the  pursuers',  as  he  did  not  think 
the  property  worth  more  than  L.500 ;  and  at  the  trial  the  true  value 
of  it  was  admitted  to  be  L.350.'  He  did  not  accept  intimation  for 
the  landlord,  or  try  to  secure  for  the  pureuers,  who  had  employed 
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him  as  their  agent,  all  the  advantage — viz.,  the  surplus  security 
after  Ballantine's,  which  Hamilton  and  Robertson  had  originally 
intended  for  the  pursuers;  but,  instead  thereof,  he  agreed  to  act 
as  the  pursuers'  agent  in  an  action  of  damages  against  Robertson, 
thinking  perhaps  thej  had  a  better  chance  to  recover  something  in 
that  way.  Accordingly,  the  pursuers  waited  until  Hamilton's  estates 
were  sequestrated  on  the  5th  April  1858 ;  and  on  28th  April  they 
raised  their  action,  which,  in  the  early  stages  of  it,  promised  very 
well  for  them.  They  set  forth  no  distinct  employment  of  Robertson, 
the  defender,  by  anybody,  but  alleged  a  vague  understanding  that 
he  was  to  do  so  and  so  in  a  lengthy  condescendence,  constructed 
on  the  approved  legal  principle,  that  language  is  given  to  the  pleader 
to  conceal  his  thoughts.  In  their  original  plea  in  law,  they  de- 
scribed him  as  ^Maw  agent  for  the  pursuers;"  but  in  the  amended 
edition  of  that  plea  they  omitted  this  dangerous  phrase.  The 
defender  pleaded  against  the  relevancy  of  the  summons,  and  in- 
sisted that  the  question  of  employment  as  the  pursuers'  agent  shoald 
be  put  in  issue,  as  he  had  expressly  denied  it ;  but  to  the  Second 
Division,  one  busy  Saturday  morning,  it  seemed  too  clear  for  argu- 
ment that  this  plea  was  bad,  so  they  ^^  bowled  out"  the  pursuer, 
and  settled  the  proper  question  to  be,  whether  he  was  ^^  employed  by 
Hamilton  for  behoof  of  the  pursuers,"  and  failed,  through  negli- 
gence, to  do  his  duty.  At  the  trial  the  jury  were  told  that  the 
security  was  plainly  "  for  behoof"  of  the  pursuers,  because  the  more 
defective  the  security  was,  the  better  for  Hamilton.  The  Lord 
Justice-Clerk  did  not  see  that  there  would  have  been  anything 
wrong  or  fraudulent  in  cutting  out  Ballantine's  security — was,  in 
fact,  of  opinion  that  Robertson  was  bound  to  do  so,  as  agent  for  the 
pursuers,  whatever  Hamilton  might  have  to  say  to  the  contraiy. 
By  the  greatest  inadvertency,  and  too  rash  confidence  in  a  good 
cause,  no  exceptions  were  taken  to  the  judge's  charge,  neither  as  to 
what  it  contained,  nor  as  to  what  was  left  out  of  it;  and  the  defender 
had  the  mortification  to  hear  the  jury,  after  a  few  minutes'  consul- 
tation, return  a  verdict  for  the  pursuers  for  all  the  damages 
claimed,  being  all  the  money  they  had  paid  for  Hamilton  as  his 
cautioners.  A  new  trial  was  moved  for,  on  the  ground  that  there 
was  no  evidence  of  employment  to  go  the  jury ;  that  the  pursuers 
had  ample  time,  after  Summers  obtained  the  deed,  to  complete 
it  themselves;  and  that  they  had  sustained  no  damage,  because 
it  was  no  part  of  Robertson's  duty,  nor  the  intention  of  his  em- 
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plojer,  Hamilton,  to  cut  out  Ballantine,  who  had  the  prior  security 
and  the  principal  lease.  The  case  of  Boyle  Gray  in  Cuoningham's 
RankiDgy  where  the  House  of  Lords  {vide  2  M^Q.,  p.  447),  advised 
by  Lord  Cranworth,  had  decided  that  the  mere  interest  in  a  bond 
does  not  constitute  the  agent  who  prepares  it  the  agent  of  the 
creditor^  was  cited  to  no  purpose.  And,  indeed,  it  was  cited  too 
late,  for  it  was  properly  applicable  to  the  issue,  which  involved  all 
the  heterodox  law  as  to  agency  apart  from  contract.  The  Second 
Division  unanimously  refused  the  motion  for  a  new  trial,  two  of 
the  judges  regretting  that  the  verdict  was  not  the  other  way,  but 
declining  to  interfere  with  it.  Their  sense  of  justice  told  them  that 
something  was  far  wrong  in  the  verdict ;  but  this  issue  of  ^^  behoof," 
and  the  much  revered  wisdom  of  a  jury,  were  insuperable  barriers 
to  justice.  Thus  disappointed  in  the  Court  of  Session,  Mr  Robert- 
son was  compelled  to  appeal  to  the  House  of  Lords ;  and  the  four 
law  lords  who  advised  the  judgment  of  that  House  were  of  opinion 
that  the  law  of  the  Lower  House  was  wrong,  though  the  late  Lord 
Chancellor  Campbell  thought  its  erroneous  result  ought  not  to  be 
set  aside,  in  an  opinion  which  might  be  animadverted  upon  for  incon- 
sistency, were  not  the  lips  of  censure  at  this  moment  sealed  by  his 
sudden  death,  and  all  his  errors  forgotten  and  lost  in  the  admiration 
which  is  due  to  his  strong  self-reliance,  his  hopeful  unconquerable 
industry,  and  his  broad  catholic  judicial  common  sense,  and  the 
splendid  example  of  his  life  and  labours. 

The  old,  and  now  it  is  to  be  hoped  finally  exploded,  doctrine  of 
some  of  the  Scotch  judges  was,  that  a  law  agent  who  had  been  em- 
ployed to  prepare  a  deed  by  anybody — no  matter  by  whom — came 
under  a  legal  responsibility  to  every  one  who  was  to  derive  any 
benefit  from  that  deed,  or,  to  quote  the  words  (perhaps  misreported) 
of  Lord  Glenlee  in  Struthera  v.  Lang,  Feb.  2,  1826,  4  S.  and  D. 
418,  ^^  The  liability  of  the  agent  does  not  depend  upon  who  gives 
the  order,  but  for  whose  behoof  it  is  given."  Professor  Bell  has 
caught  up  and  re-echoed  this  loose  and  incautious  dictum  in  his 
"  Commentaries  and  Principles"  (§  154),  and  it  has  been  acted  on  and 
held  in  reverence,  as  if  it  were  the  saying  of  some  inspired  lawgiver 
not  to  be  tested  by  reason.  The  principle  enunciated  in  it  was  not 
necessary  for  the  decision  of  that  case,  where  a  joint  employment  for 
both  parties  was  clear  on  the  admitted  facts.  The  law  agent  had 
acted  for  the  father  of  the  lenders  of  the  money  under  the  bond, 
which  was  cut  out  for  want  of  confirmation  by  the  superior  {not  for 
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want  of  infeftmenty  as  LordChancellorCampbell  seems  to  have  stated 
in  his  opinion  in  Bobertson's  appeal)  ;  he  had  acted  for  the  minon, 
and  was  their  *^  ordinary  man  of  business."  He  prepared  all  the 
securities  on  which  they  lent  money,  and  he  retained  the  bond— for 
failure  to  obtain  confirmation  on  which  he  was  sued  for  damage— in 
his  custody  as  their  agent  for  eight  year^  and  gave  it  tip  to  one  of 
their  curators  as  a  completed  security.  His  employment  for  the 
pursuers  was  proved  rebus  etfactis  beyond  doubt,  although  the  bor- 
rower of  the  money  had  paid  him  for  preparing  the  bond.  So  that 
in  this  case  Lord  Glenlee's  dictum  was  needless,  and  was  at  the  best 
a  daring  abstract  speculation,  such  as  that  learned  and  highly 
talented  judge  was  somewhat  inclined  to  indulge  in  on  the  bench 
as  well  as  in  his  study. 

All  the  four  law  lords  who  advised  the  recent  judgment  in  the 
Court  of  last  resort,  concurred  in  holding  that  this  behoof-doctrine 
of  liability  was  quite  untenable.  Even  the  Lord  Chancellor 
Campbell — who,  for  reasons,  as  he  observed,  '^  satisfactory  to  his  own 
mind,"  but  not  likely  to  give  satisfaction  to  the  profession,  was 
for  dismissing  Robertson's  appeal — said,  ^' If  this  were  law,  a  disap' 
pointed  legatee  might  sue  the  solicitor  employed  by  a  testator  to 
make  a  will  in  favour  of  a  stranger  whom  the  solicitor  never  saw  or 
before  heard  of,  if  the  will  were  void  by  not  being  properly  signed 
or  attested.  I  am  clearly  of  opinion  that  this  is  not  the  law  of  Scot- 
land nor  of  England,  and  it  can  hardly  be  the  law  of  any  country 
where  jurisprudence  has  been  cultivated  as  a  science.'*  In  the 
course  of  the  debate  at  the  bar  also,  his  Lordship  threw  out  this 
illustration  of  the  disappointed  legatee,  to  show  the  ludicrous  length 
to  which  the  principle  on  which  the  Court  of  Session  had  gone 
could  be  carried.  But  his  Lordship  did  not  seem  to  know,  and  the 
counsel  at  the  bar  did  not  or  could  not  tell  him,  that  this  very 
thing  which  he  thought  so  absurd  had  been  done  by  the  Court  of 
Session.  That  Court  carried  the  behoof-doctrine  thus  far  in 
Webster  v.  Fowwgr,  Feb.  20,  1851,  13  D.  752 ;  and  the  curious  in 
human  aberrations  may  read  it  in  the  report  at  their  leisure.  Lord 
Justice-Clerk  Hope  observes,  "  The  defender  did  not  dispute  the 
principle  that  a  beneficiary  under  an  incomplete  deed  may  have  a 
good  action  against  the  agent  through  whose  neglect  it  remains  un- 
completed ;"  and  this  astonishing  admission,  and  the  equally  astonish- 
ing law  on  which  the  Court  of  Session  went  in  the  case  of  Robert- 
son, is  in  part  explained  by  the  circumstance  that  Mr  John  Inglis, 
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who  was  one  of  the  defendei^s  counsel  in  Webster  v.  Young,  was 
LordJostice-CIerk  Inglis  and  presiding  jadge  at  Robertson's  trial 
by  jary.  Of  course,  he  could  not  be  expected  as  a  judge  to  lay  down 
law  different  from  that  which  he  had  as  a  counsel  admitted  to  be 
soand,  though  it  was  adverse  to  his  client.  In  his  error  he  has  been 
consistent.  He  took  the  words  of  Lord  Glenlee  and  Professor  Bell 
as  the  law  of  Scotland,  and  for  that  there  is  great  excuse.  But  it 
was  time  to  pause  in  the  application  of  such  a  principle,  when  the 
effect  of  it  was  to  cause  the  loss  of  L.1200  or  L.1500  to  a  law  agent 
whose  whole  conduct  was  above  suspicion,  and  perhaps  to  ruin  him 
both  pecuniarily  and  professionally.  The  check  did  not  come  too 
soon,  and  it  could  not  come  too  authoritatively.  The  opinions 
of  Lords  Cranworth,  Wensleydale,  and  Chelmsford  are  of  that 
class  which  entitle  us  to  ^^  Thank  God  we  have  a  House  of  Lords.'' 
As  a  clear,  distinct  examination  of  all  the  authorities  bearing  on  the 
question  of  whether  a  law  agent  is  liable,  except  through  contract, 
and  as  a  masterly  exposition  of  legal  principle,  Lord  Cranwortli's 
opmion  is  as  perfect  as  any  legal  opinion  can  be ;  and  in  so  far  as 
necessary  to  supplement  it,  those  of  Lords  Wensleydale  and 
Chelmsford,  who  followed  him,  are  of  an  equally  high  character ; 
the  former  bearing  intrinsic  evidence  of  the  most  sterling  conscien- 
tiousness, and  the  latter  giving  unconscious  utterance  to  a  most  deli- 
cate sense  of  honour. 

While  at  the  task  or  duty  of  rendering  to  these  high  persons  their 
respective  dues,  according  to  our  humble  but  resolute  ability,  we 
roust  not  omit  to  mention  that  Lord  Gillies,  in  Goldie  v.  Goldie's 
RepresentiUives  (8  July  1842,  5  D.  1489),  announced  the  principle 
which  the  House  of  Lords  has  finally  settled  to  be  the  law  of  Scot- 
land in  these  words :  ^^  An  agent  cannot  be  responsible  to  a  person 
by  whom  he  was  never  employed ;"  and  that  doctrine  was— in  what 
has  been  called,  in  the  convenient  cant  phrase,  ^^  a  very  special 
case" — ^given  effect  to,  by  the  Court  on  that  occasion  refusing  to  sus- 
tain an  action  of  damages  at  the  instance  of  a  widow,  who  had  lost 
her  terce  through  an  agent  having  blundered  her  husband's  infeft- 
ment. 

The  amount  of  negligence  or  want  of  skill  for  which  an  agent 
will  be  liable  in  reparation,  is  always  a  question  of  circumstances, 
most  commonly  of  mixed  fact  and  law.  But  he  will  not  be  liable 
for  every  slight  slip,  for  every  error  in  judgment,  or  every  legal 
opinion  that  may  turn  out  to  be  unfounded.     He  will  be  liable  only 
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for  gross  negligence,  or  ''  crass  negligence,"  to  adopt  the  favoarite 
phrase  of  Lord  Brougham,  whose  opinion,  in  Lamlell  v.  Purves 
(4  Bell's  Ap.  46),  is  the  fullest  exposition  of  this  point  of  law. 

That  case  of  Landell  v.  Purves  is  an  illustration  of  what  does 
not  amount  to  gross  negligence.  A  client  trusted  his  law  agent  to 
apprehend  an  alleged  debtor  for  him  in  England,  and  bring  her 
under  the  jurisdiction  of  the  Scotch  Courts.  The  agent  did  so 
under  a  border  warrant,  which  was  supposed  to  be  valid  for  that 
purpose,  and  had  usage  in  its  favour.  But  that  sort  of  warrant  was 
found  to  be  illegal,  and  the  creditor  was  held  liable  in  damages  fur 
wrongous  imprisonment,  owing  to  his  agent's  mistake  as  to  the 
legality  of  a  border  warrant.  He  sought  relief  from  his  agent  for 
the  consequences  of  the  agent's  mistake ;  but  Lords  Brougham  and 
Campbell,  nnd  Lord  Chancellor  Lyndhurst,  held  (reversing  the  judg- 
ment of  the  Court  of  Session),  that  the  agent  was  not  liable  for 
an  error  in  doubtful  or  unsettled  law,  seeing  that,  if  such  a  principle 
were  once  admitted,  every  agent  who  had  given  an  advice  that  led 
to  an  unfortunate  law-suit  would  be  sued  for  damages. 

The  principle  of  this  decision  was  not  new.  Lord  Mansfield  had 
announced  it  in  I^U  v.  Yalden  (4  Burr.  2060),  when  he  said,  ^^  An 
attorney  ought  not  to  be  liable  in  cases  of  reasonable  doubt ;"  and 
Lord  Ellenborough  expressed  it  still  more  explicitly  in  Baikie  v. 
ChandUss  (3  Camp.  17),  when  he  said,  ^'  An  attorney  is  only  liaUe 
for  crassa  negligentiar 

Another  case  illustrates  the  opposite  extreme  of  liability  for  an 
error  in  law.  In  Hart  v.  Frame  (M'L.  and  R.*s  Ap.  595),  the 
defenders  had  been  employed  by  the  pursuers  to  proceed  against 
appi'entices  who  had  deserted  the  pursuers'  service.  They  laid  the 
complaint  to  the  Justices  on  the  wrong  section  of  the  statate  (4 
Geo.  IV.  c.  34),  the  section  applicable  to  servants.  The  apprentices 
were  convicted  and  imprisoned ;  but  they  subsequently  suspended 
the  sentence,  and  obtained  damages  for  wrongous  imprisonment 
The  masters  brought  an  action  of  reliefagainstthelaw  agents;  and 
they  succeeded  both  in  the  Court  of  Session  and  House  of  Lords, 
although  the  Sheriff-substitute  of  Renfrewshire  had  held  the  section  of 
the  statute  chosen  by  the  agent  to  be  the  right  one, — the  Lord  Chan- 
cellor Cottenham  thinking  the  learned  Sheriff-substitute's  opinion 
to  be  surprising,  but  not  by  any  means  a  defence  for  the  law  agent*8 
gross  error,  which  evinced  "  clearly  a  want  of  that  reasonable  de- 
gree of  information,  skill,  care,  and  diligence,  which  is  required  to 
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protect  professional  men  from  the  liability  to  indemnify  their  em- 
ployers." 

As  to  the  extent  of  negligence  requisite  to  infer  legal  liability  in 
cases  of  this  kind,  the  judges  of  the  Court  of  Session  went  far  be- 
yond  anything  ever  decided  before,  in  holding  that  Robertson  had 
been  guilty  of  negligence.  They  held  that  he  could  have  made 
the  assignation  of  this  lease  a  valid  security  against  creditors  who 
never  had  notice  of  it,  though  in  law  the  validity  of  such  an  assig- 
nation  is,  to  say  the  least,  doubtful ;  they  held,  or  in  logic  must 
have  held,  that  he  was  bound  to  put  the  pursuers  in  possession  of 
Hamilton's  property,  which  there  was  neither  allegation  nor  evi- 
dence that  Hamilton  was  willing  to  give ;  and  they  held  that  he  was 
bound  to  give  intimation  to  the  pursuers,  whom  he  never  saw,  of  a 
prior  assignation  to  Ballantine  (of  which  they  perhaps  knew  as  much 
as  he  did).  They  forget  that  it  was  no  part  of  his  duty  to  these 
strangers  to  cut  out  Ballantine's  assignation,  and,  in  plain  English, 
to  cheat  him  out  of  his  preference ;— and  to  do  all  this  whether  his 
employer,  Hamilton,  directed  him  to  do  so  or  not,  or  intended  him 
to  perpetrate  this  fraud,  for  which  both  employer  and  employed 
might  have  been  tried  criminally,  under  a  charge  for  the  offence  of 
stellionate.  The  House  of  Lords  did  not  give  any  judgment  on  this 
point  (it  was  not  necessary  that  they  should,  as  it  was  enough  to 
retard  the  issue) ;  but  Lords  Wensleydale  and  Chelmsford  stated 
^^^g\j9  that  assuming  that  Bobertson  was  jointly  employed  by 
both  the  pursuers  and  Hamilton,  it  was  no  part  of  his  duty  to  cheat 
Ballantine  for  the  benefit  of  the  pursuers,  with  or  without  the  leave 
of  Hamilton.  Probably  the  position  of  law  agents  is  critical  enough, 
without  the  necessity  of  choosing  between  an  action  of  damages  and 
a  prosecution  for.  stellionate. 

It  is  hardly  to  be  expected  that  the  judgment  of  the  Court  of 
Session  in  Robertson  v.  Fleming  will  ever  be  followed  in  any  part  of 
it,  except  in  a  small  extraneous  point  regarding  a  stamp ;  but  it  is 
well  to  call  attention  to  it,  to  show  law  agents  the  dangers  which 
threatened  them,  and  from  which  they  have  not  altogether  escaped. 
In  all  things  they  require  wary  walking ;  and  looking  to  the  preju- 
dice of  juries  against  them,  we  cannot,  and  they  must  not,  wink  at 
the  fact,  that  any  one  of  them — ^the  most  honest  and  respectable — 
may  suffer  the  grossest  injustice,  whenever  a  pipfessional  brother 
chooses  to  adventure  upon  a  litigation  against  him,  in  disregard  of 
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the  rather  false  proverb,  ^^  Ae  cronpie  'ill  no  pike  oot  anitbei^s  eene.** 
Meanwhile  we  may  congratulate  law  agents  that  one  of  the  misty 
avennes  through  which  seekers  of  damages  eoold  attack  and  plunder 
the  most  perfect  integrity,  is  now  rendered  innocuous  by  the  claim 
of  legal  princij^le  under  the  guidance  of  common  sense. 


THE   LAW  OF  DISCRETIONARY  POWERS. 

No.  n. 

POWERS  TO  APPOINT  PROVISIONS. 

A  PARTY  executing  a  settlement  by  which  a  part  c^  his  property  k 
placed  beyond  his  control,  by  being  settled  on  heirs,  may  de^  to 
reserve  to  himself  the  faculty  of  making  provisions  for  his  family 
out  of  the  estate.  If  the  settlement  is  upon  a  series  of  heirs,  as  in 
the  case  of  an  entail  or  a  continuing  trust,  he  may  confer  a  similar 
power  upon  those  who  are  to  succeed  him  in  the  possession  of  the 
property,  or  upon  the  trustees  of  his  succession ;  or  he  may,  while 
settling  a  fixed  sum  upon  his  family,  reserve  to  himself,  or  to  other 
parties,  a  power  of  distributing  or  apportioning  the  fund  as  may  be 
most  expedient,  amongst  the  beneficiaries.  In  these  various  modes, 
powers  of  providing  for  children  may  be  created  or  reserved. 
Where  the  power  is  to  be  conferred  on  another,  it  may  form  part 
of  the  provisions  of  a  family  settlement  But,  of  course,  it  is  not 
necessary  in  testamentary  instruments  to  reserve  such  a  power  to 
the  grantor  himself;  and,  accordingly,  it  will  be  seen  that  the 
cases  relating  to  reserved  powers  of  this  description  have  arisen 
chiefly  upon  the  construction  of  marriage-contracts  and  deeds  of 
entail.  The  construction  of  such  powers  is  not  much  affected  by 
the  nature  of  the  deed  by  which  they  are  created ;  and  we  prefer, 
therefore,  to  take  a  general  view  of  the  subject, — distinguishing, 
however,  between  powers  of  burdening  with  provisions  and  powers 
of  apportionment. 

ABSOLUTE  POWEB  TO  APPOINT  PB0VI8I0NS. 

It  is  a  general  principle  affecting  the  construction  of  all  deeds 
making  provision  for  children  that,  unless  the  property  be  actually 
conveyed,  the  father  is  considered  to  retain  the  power  of  affecting 
the  property  by  onerous  deeds,  which  will  be  preferable  to  the 
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children's  claims  (Browning  v.  Brownings  Trs.,  25  May  1837,  15 
S.  999).  In  accordance  with  this  principloi  it  has  been  held  that 
a  general  destination  of  property  in  a  marriage-contract  to  the 
spouses  in  liferent,  and  the  children  of  the  marriage  in  fee,  does 
not  limit  the  husband's  ju8  maritij  or  exempt  the  property  firom 
liability  for  his  debts  (Jameson  v.  Strachan^  27  Jan.  1835,  13  S. 
318).  Payment  of  provisions  granted  to  children,  in  pursuance  of 
a  reserved  power,  will  therefore  be  postponed  to  the  claims  of 
onerous  creditors,  even  although  the  children  may  have  been  infeft 
in  security;  and  should  they  have  received  payment  from  the  heir, 
they  will  be  liable  for  their  father^s  debts  to  the  extent  of  the  sums 
received  (Poole  v.  Anderson,  22  Feb.  1834,  12  S.  481).  If  the 
provisions  have  been  secured  by  infeftment  in  the  name  of  marriage- 
contract  trustees,  the  order  of  liability  will  resolve  into  a  simple 
question  of  ranking,  creditors  completing  a  prior  title  being  pre- 
ferred to  the  trustees  (Macgregor  v.  MacdonaJdy  9  Mar.  1843,  5  D. 
888). 

Another  maxim  of  general  application  is,  that  the  execution  of 
the  power  must  be  in  strict  conformity  with  the  terms  of  the  settle- 
ment by  which  the  power  is  reserved.  Accordingly,  a  power  to 
settle  provisions  upon  the  children  of  one  marriage,  will  not  entitle 
the  parent  to  allocate  a  part  of  the  fund  to  children  of  a  second 
marriage  (Brodi^s  Trs.  v.  Mowbray's  Trs.,  12  Nov.  1840,  3  D.  31). 

It  is  an  important  and  as  yet  unsettled  question  connected  with 
this  branch  of  the  law,  how  far  a  father  who  has  conveyed  the  whole 
or  the  bulk  of  his  property  to  the  children  of  a  first  marriage,  or  to 
trustees  for  their  benefit,  can  be  considered  to  retain  an  implied 
power  of  revocation  to  the  extent  of  making  a  reasonable  provision 
for  the  wife  and  children  of  a  second  marriage.  In  Guthrie  v. 
Cowan  or  Bell  (21  Nov.  1846,  9  D.  124),  the  father  having  dis- 
poned his  whole  property  to  trustees  for  behoof  of  the  surviving 
spouse  in  liferent,  and  the  children  in  fee,  the  First  Division  were 
equally  divided  on  the  question,  whether  a  postnuptial  contract  in 
similar  terms  for  behoof  of  the  second  wife  and  her  children  could 
receive  efiect  as  an  onerous  obligation.  In  support  of  the  affirma- 
tive, reliance  was  placed  on  the  authority  of  Erskine  and  Bell  (Com. 
i.  642,  and  CampbelVs  case,  there  referred  to),  to  the  e£fect  that  a 
postQuptial  contract  is  effectual  against  creditors  to  the  extent  of 
a  moderate  provision,  in  respect  of  the  husband's  natural  right  to 
aliment  his  wife.    Minutes  of  debate  were  ordered,  but  the  case 
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was  compromised.  It  has  since  been  settled  by  a  majority  of  the 
whole  Court  in  WiUorCa  Trs.  v.  Pagan  or  Wilson  (2  July  1856, 
18  D.  1097)>  in  construing  a  provision  in  liferent  and  fee  to  the 
widow  and  children  of  a  second  marriage,  that  the  widow  was  en- 
titled to  be  ranked  as  an  onerous  creditor ;  but  that  the  children 
had  no  jus  crediti  in  a  question  with  the  children  of  the  first  mar- 
riage claiming  legitim,  the  provision  not  having  been  made  payable 
at  a  period  which  might  arrive  before  the  death  of  the  father. 

In  the  case  o(  MitcheUon  v.  MitcheUon  (15  Nov.  1820,  20  F.  C. 
185),  a  father  had  directed  the  trustees  of  his  mortis  causa  setde- 
roent  to  pay  L.2000  to  each  of  his  younger  daughters,  and  to  convey 
the  estate  to  the  eldest.  On  entering  into  a  second  marriage,  be 
bound  himself  to  settle  the  estate  upon  the  heirs  male  of  the  marriage, 
to  pay  L.IOOO  to  each  of  the  younger  children  thereof,  and  reserved 
power  to  burden  the  estate  with  reasonable  provisions  to  bis 
daughters  by  the  first  wife.  Although  the  reserved  power  was 
never  exercised,  the  Court  held  it  to  be  equivalent  to  a  revoca- 
tion of  the  fixed  provisions  bequeathed  to  the  daughters  by  the 
prior  trust.  We  do  not  suppose  that  this  case  would  now  be  fol- 
lowed as  a  precedent.  It  appears  to  be  quite  opposed  to  the  doctrines 
laid  down  by  the  House  of  Lords  in  connection  with  the  ademption 
of  legacies  in  the  recent  case  of  Kippen  v.  Darky  (April  27, 1858, 
3  M*Q.  203). 

Where  a  power  was  reserved  in  a  deed  of  entail  ^^  to  burden  and 
afiect  the  said  lands  and  estate*'  with  provisions  for  younger  children, 
a  bond  granted  in  implement  of  this  power  was  sustained,  althongh 
it  bound,  not  the  estate,  but  the  heirs  of  entail  (jCleghom  v.  £Uiot, 
18  Jan.  1833, 11  S.  259) ;  and,  in  another  case,  it  was  held  compe- 
tent, in  the  exercise  of  a  similar  power,  to  grant  a  bond  burdening 
the  heirs  in  case  only  of  the  failure  of  the  granter^s  own  issue  male 
{Howdm  v.  Porterfieldy  17  June  1834,  12  S.  734). 

Where  estate  is  destined  by  marriage-contract  to  the  heir,  subject 
to  a  power  of  burdening  with  provisions  to  younger  children,  bonds 
of  provision  granted  in  virtue  of  the  power  are  preferable  in  a 
competition  with  the  heir  (ErsUne  v.  ErskinCy  24  May  1827,  5  S. 
.696).  This  principle  was  strongly  exemplified  in  the  case  of  Btusell 
V.  Bussell  (25  Feb.  1835,  13  S.  551).  The  estate  was  there  des- 
tined to  the  eldest  son,  subject  to  provisions  to  the  extent  of  L.8000 
in  favour  of  younger  children ;  but  in  consequence  of  debts  after- 
wards contracted,  the  firee  estate  only  yielded  L.6000.    The  claim 
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of  the  younger  children  was  sustained,  to  the  entire  exclusion  of  the 
heir;  and  the  shares  of  children  dying  in  minority,  which  were 
declared  by  settlement  to  belong  to  the  eldest  son,  were  charged  with 
the  deficiency. 

Some  difScult  questions  have  arisen  with  reference  to  the  right, 
claimed  by  heirs,  of  imputing  advances  made  by  a  fiither  during  his 
lifetime  to  account  of  the  provisions  chargeable  under  marriage- 
contract.  Ab  these  questions  are  not  directly  connected  with  the 
subject  of  powers,  it  may  be  sufficient  to  refer  to  the  cases  in  which 
it  has  been  rule,  that  onerous  obligations  contracted  by  the  father 
to  third  parties  form  a  deduction  from  the  marriage-contract  pro- 
visions ;  while  disbursements  on  account  of  sums  advanced  to  the 
children  are  regarded  as  independent  and  gratuitous  provisions 
(see  Scoit  v.  ScoU,  2  June  1846,  8  D.  791 ;  Mlkf^s  Trs.  v.  Mller, 
11  June  1834,  and  23  Feb.  1848,  12  S.  708,  and  10  D.  765).  A 
testamentary  bequest  will  not  be  imputed  in  satisfaction  of  a  pro- 
vision separately  constituted  {Frew  v.  Frew^  15  Feb.  1828,  6  S. 
554 ;  Kippen  v.  Darlet/y  27  Apr,  1858,  3  M<Q.  203). 

Provisions  in  favour  of  younger  children  are  viewed  as  burdens 
on  the  property  if  made  binding  on  the  heirs  in  heritage,  irrespective 
of  the  mode  in  which  such  provisions  may  have  been  constituted 
{Cleghom  v.  Elliot^  11  S.  259).  And,  therefore,  in  a  case  where 
provisions  to  children  were  constituted  by  personal  bond,  payable  by 
the  heirs  succeeding  the  granter  in  two  estates,  whereof  the  one  was 
held  in  entail  and  the  other  in  fee  simple,  the  heir  first  succeeding 
having  died  without  making  payipent,  it  was  found  that  the  debt 
was  a  burden  on  the  heir  next  succeeding,  and  not  upon  the  exe- 
catiy  of  the  first  heir  (Macdanald  v.  Lard  MacdonaJd^  29  May  1832, 
10  S.  584).  Nor  can  an  heir  of  entail  evade  payment  of  provisions 
granted  in  pursuance  of  a  power,  by  passing  over  the  granter,  and 
making  up  his  title  under  a  former  heir  {Kennedy  v.  Kennedy^  11 
Feb.  1829,  7  S.  397).  In  the  event  of  the  heir  becoming  insolvent 
at  the  period  when  the  succession  opens  to  him,  the  children  whose 
provisions  have  been  made  chargeable  against  him  will  rank  as 
personal  creditors  upon  the  bankrupt's  estate  pari  passu  with  his 
other  creditors  {Miller  v.  Wrightf  5  July  1836,  14  S.  1087),  unless 
the  provisions  have  been  heritably  secured  by  the  father,  in  which 
case  they  will  he  preferable,  notwithstanding  the  supervening  bank- 
mptcy  of  the  son  within  sixty  days  of  the  infeftment  {Mansfield  v. 
Slmrt,  13  Feb.  1833,  11  S.  389). 
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Sometimes  a  discretionaiy  power  of  securing  provisions  is  con- 
ferred upon  trustees,  in  which  case  they  must  be  guided  by  the 
directions  of  the  testator  in  so  far  as  his  intention  has  been  expressed. 
In  the  case  of  Dennistaun  v.  Dalgleiah  (22  Nov.  1838,  1  D.  69), 
the  trustees  having  been  directed  to  invest  sums  of  L.20,000,  for 
behoof  of  each  of  the  testator's  three  daughters,  '^  in  such  terms  and 
manner  that  the  relative  writs  or  documents  shall  be  payable  or 
prestable  to  the  said  respective  legatees  themselves,  or  trostees 
for  their  or  her  behoof,  in  liferent,  and  their  or  her  issue  in  fiee," 
the  Court  found  that  the  provisions  were  not  to  be  paid  to  the 
daughters,  but  to  be  secured  for  them  in  liferent,  and  their  children 
in  fee.  And  although  a  power  of  providing  may  have  remained  in 
abeyance,  beyond  the  period  when  the  trustees  were  directed  to 
exercise  it,  the  beneficiaries  will  not  lose  the  provision,  but  may  call 
upon  the  trustees  to  execute  the  power  while  any  of  their  number 
are  surviving  {Cowan  v.  Crawford^  20  Jan.  1837,  15  S.  398). 
And  in  one  case,  where  an  heir  of  entail  entitled  to  make  a  limited 
provision  for  his  widow  out  of  the  estate  died  abroad,  in  ignorance 
of  the  death  of  the  previous  heir,  whereby  the  power  had  devolved 
upon  him,  the  Court  awarded  to  his  widow  a  provision  equal  to  that 
which  he  might  have  conferred  upon  her  in  virtue  of  the  power 
{Campbell  v.  Campbelly  25  Feb.  1809,  15  F.  C.  226). 

Where  provisions  have  been  granted  in  excess  of  a  power,  the 
appointment  is  not  void,  but  the  Court  will  restrict  the  provisions  to 
the  maximum  sum  allowed  by  the  grantor  {Strathallan  v.  D.  of 
Northumberland^  20  May  1840,  2  D.  840).  Where  the  amomit 
has  been  left  blank  in  the  deed  of  constitution,  or  defined  generally, 
— as,  for  example,  in  a  power  to  make  '^  reasonable  provisions," — the 
Court  may,  in  the  exercise  of  its  equitable  jurisdiction,  restrict  a 
provision  which  it  deems  excessive;  but  the  excess  must  be  manifest 
to  justify  such  interference.  (See  E.  of  Rothes  v.  Rothesj  21  Jan. 
1823,  2  S.  135;  E.  of  Mar  v.  Lady  Erskinej  3  Dec.  1830,  9  S. 
126.) 

The  extent  to  which  provisions  to  widows  and  children  may  be 
granted  under  powers  in  a  deed  of  entail  is  usually  determined  by 
a  reference  either  to  so  many  years'  rental,  or  to  a  certidn  propor- 
tion of  the  annual  rental,  or  by  way  of  a  locality.  A  provision  of  a 
fixed  sum  made  without  reference  to  the  power,  will  be  efiectnal  if 
the  sum  does  not  exceed  the  specified  proportion  {Crawford  v. 
HotchkiSf  11  Mar.  1809,  15  F.  C.  258);  and  where  the  provision  is 
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bj  iraj  of  locality,  a  right  of  patronage  may  lawfully  be  included 
(Z>.  ofRoxhurghe  y.  Boxburghe^  25  Jane  1818,  19  F.  C.  541).  It 
is  moreoyer  a  fixed  canon  of  constmctioni  that  the  yalue  of  a  locality 
provision  is  to  be  estimated  as  at  the  date  of  the  grant,  notwith- 
standing that  the  locality  lands  may  have  increased  in  valae  between 
that  period  and  the  death  of  the  grantor  (Agnew  y.  Agnew,  12  Dec. 
1810,  16  F.  C,  foot-note,  161 ;  Malcolm  y.  Makolmy  21  Noy.  1823, 
2  S.  514). 

The  subject  of  provisions  to  wives  and  children  nnder  the  Entail 
Law  is  an  extensive  one ;  and  it  would  serve  no  good  purpose  to 
consider  the  special  cases  of  construction  of  such  provisions  when 
made  in  the  exercise  of  powers,  apart  fi:om  the  cases  which  have 
arisen  on  the  construction  of  the  Aberdeen  and  Entail  Amendment 
Acts.  Our  object  in  the  foregoing  observations  has  been  simply  to 
direct  the  attention  of  the  reader  to  decisions  of  more  general 
interest  arising  under  the  Entail  Law,  but  illustrative  at  the  same 
time  of  principles  universally  applicable  to  the  construction  of 
powers  of  provision,  whether  conferred  by  deeds  of  entail  or  other 
instruments.  Having  completed  our  review  of  the  authorities 
relating  to  absolute  powers  of  appointing  provisions,  we  proceed 
to  the  consideration  of  the  special  doctrines  pertaining  to  the  subject 
of  powers  of  apportionment. 

POWER  OF  APPORTIONMENT. 

When  a  sum  of  money  is  bequeathed  to  minor  children,  it  is  not 
unusual  to  confer  upon  the  surviving  parent  a  discretionary  power 
of  apportioning  the  bequest  amongst  the  several  members  of  the 
family  according  to  their  necessities  or  deserts.  A  similar  power 
may  be  reserved  by  the  grantor  to  himself  in  a  marriage-contract, 
where  tbe  intention  is  to  secure  a  fixed  sum  to  the  family,  without 
interfering  with  the  father^s  discretion  as  regards  the  distribution 
of  the  money.  One  main  object  in  view  in  settling  provisions  by 
antenuptial  contract,  is  that  of  conferring  a  jus  crediti  on  the  chil- 
dren of  the  marriage, — an  object  which  can  only  he  attained  by  the 
husband  or  some  other  responsible  party  coming  tmder  an  obliga- 
tion to  pay  a  fixed  sum  at  a  period  which  may  happen  during  bis 
lifetime,  e^.,  at  the  dissolution  of  the  marriage.  If  the  husband  is 
desirous  at  the  same  time  of  retaining  his  power  of  testing  upon  the 
fund  so  appropriated,  he  may,  to  a  certain  extent,  accomplish  that 
purpose  by  reserving  to  himself  a  power  of  division.    The  cases  of 
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Browning  v.  Brownings  Trustees  (25  May  1837,  15  S.  999)  and 
Goddard  y.  Stewart  (9  Mar.  1844,  6  D.  1018)  show  the  import- 
ance of  attending,  in  the  framing  of  settlements,  to  the  conditions 
which  can  alone  secure  a  jus  creditij  namely,  an  absolute  obligation 
to  pay,  that  obligation  being  prestable  at  a  period  which  may 
happen  in  the  husband's  lifetime. 

Constitution  of  Powers  of  Apportionment. — ^In  order  to  reserve  a 
power  of  distribution,  it  is  necessary  that  the  granter^s  intention 
should  be  distinctly  declared ;  for  a  general  obligation  to  pay  a 
certain  sum  to  the  children  of  the  marriage  would,  according  to  the 
views  now  entertained,  entitle  the  children  to  claim  an  equal 
division  of  the  fund.  In  the  case  of  Ponton  v.  Ponton  (14  Feb. 
1837,  15  S.  554),  the  Court,  adhering  to  Lord  Jefirey's  interioco- 
tor,  sustained  a  deed  of  apportionment  of  a  sum  secured  by  ante- 
nuptial contract  to  the  survivor  of  the  spouses  in  liferent,  '^  and  to 
the  heirs  and  bairns  of  the  said  intended  marriage  in  fee ;"  but  it  is 
doubtful  whether  this  decision  would  be  followed  as  a  precedent 

A  provision  in  favour  of  children  contained  in  a  marriage-con- 
tract is  onerous,  and,  notwithstanding  the  reservation  of  a  power  of 
distribution,  vests  in  the  children  as  a  class  from  the  time  at  which 
the  provision  is  made  payable  or  made  chargeable  with  interest 
In  the  case  of  Sivright  v.  Dallas  (27  Jan.  1824,  2  S.  643), 
where  a  fund  was  secured  by  postnuptial  contract  to  the  parents  in 
liferent,  and  to  the  children  nascituri  in  fee,  the  Court  seem  to 
have  been  of  opinion  that  a  contingent  fee  vested  in  each  child  at 
birth,  defeasible  by  the  appointor  to  a  certain  extent  during  his 
lifetime ;  and  this  appears  to  us  to  be  the  more  correct  view.  And 
accordingly,  although  the  father  had  executed  a  deed  of  apportion* 
ment  giving  the  bulk  of  the  money  to  his  daughter,  and  she  died, 
bequeathing  her  interest  to  her  uncle,  the  Court  sustained  a  revoca- 
tion of  the  appointment  executed  after  the  daughter's  death,  and 
held  that  the  presumption  was  for  an  equal  division.  A  liferent 
given  by  a  stranger  to  a  father  in  conjunction  with  a  power  of 
apportionment  among  his  children,  does  not  import  a  fee  in  the 
person  of  the  father.  This  proposition  may  be  deduced  from  the 
general  doctrine  of  liferents  with  powers  of  appointment  superadded, 
as  explained  in  the  previous  chapter ;  and  it  was  expressly  laid 
down  in  the  case  of  Miller  v.  Millers  (14  Nov.  1833,  12  S.  31; 
and  see  also  Ormiston  v.  Ormistonj  24  Jan.  1809,  Hume,  531). 

Where  a  provision  to  children,  subject  to  a  power  of  appointment, 
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k  nfetflto  prnjable  at  a  eertain  period,  the  ordinary  rules  of  vesting 
will  be  applied.  The  death  of  the  children  before  the  period  of 
payment  will  therefore  create  a  lapse,  as  was  found  in  a  case  where 
the  provisions  were  made  payable  on  the  children  respectively 
attaining  the  age  of  21  years,  and  they  all  died  in  minority 
{Grwdlay  ▼.  Merchant  Maiden's  Hospital^  1  July  1814,  17  F.  0. 
670).  But  it  is  otherwise  if  the  children  survive  the  period  of 
vesting,  although  payment  may  be  suspended  during  the  currency 
of  a  liferent ;  and,  therefore,  where  a  power  was  given  to  a  widow 
by  her  husband  to  apportion  a  fund  amongst  such  of  the  children 
as  should  survive  him,  the  omission  to  allocate  anything  to  the 
r^resentatives  of  deceased  children  who  had  survived  the  testator 
was  held  to  be  fatal  to  the  appointment  (Majoriba/nUa  ease,  infra). 

Execution  of  Powers  of  ApportixmmenL — The  whole  fund  must 
be  divided  amongst  all  the  grantees  of  the  settlement ;  and  if  this 
is  done,  the  Court  will  not  interfere  with  the  appointment  on  the 
allegation  that  any  of  the  shares  is  inadequate,  unless  the  sum  ap- 
pointed is  so  small  as  to  be  elusory. 

It  has  been  settled  by  two  concurring  decisions  of  the  Court, 
that  the  entire  exclusion  of  any  one  child,  or  of  the  representatives 
of  any  child  in  whom  a  jus  quasitum  has  vested,  nullifies  the  ap^ 
pointment  (Ersk.  iii.  8,  49 ;  Wight  v.  Wight,  9  July,  1818,  Hume, 
539 ;  Watson  v.  Robertson  and  Mafjoribanksj  17  Feb.  1837,  15  S. 
586).  But  it  has  not  yet  been  authoritatively  decided  whether  the 
appointroeot  of  an  dusory  share  is  maintainable,  though  an  opinion 
in  the  ne^tive  was  given  by  the  Judges  in  the  case  of  Marjoribanks* 
The  Court  of  Chaaceiy  in  England  was  in  the  habit  of  setting 
aside  unequal  appointments,  as  being  contrary  to  equity, — a  practice 
which  gave  rise  to  much  litigation,  and  ultimately  proved  unwork- 
able. To  correct  this  error,  the  Act  1  Will.  lY.,  cap.  46,  was 
passed,  which  declared  that  appointments  should  be  valid  and 
efiectnal,  ^^  notwithstanding  that  any  one  ch*  more  of  the  objects 
should  not  thereunder,  oc  in  default  of  such  appointment,  take  more 
than  an  unsubstantial,  illusory,  or  nominal  share  of  the  property 
sobjected  to  soch  power/'  It  is  thought  that  in  the  absence  of  any 
roling  authority  on  the  subject,  our  Courts  would  not  now  refuse 
effect  to  an  appointment  on  the  ground  of  its  containing  elusory 
provisions,  in  opposition  to  the  policy  sanctioned  by  the  Legislature 
for  England.    The  authorities  on  tfie  point  were  aUy  reviewed  by 

VOL.  V.«-iro.  LV.  JULT  1861.  Y  r 
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Lord  Caninghame  in  giving  his  opinion  in  Crawcour  y.  Graham 
(3  Feb.  1844,  6  D.  589)  ;  and  he  arrived  at  the  conclosioni  that  it 
was  not  expedient  to  limit  in  any  way  the  exercise  of  a  faculty  of 
apportionment. 

The  case  last  mentioned  raised  another  question,  upon  which 
indeed  the  decision  ultimately  turned,  namely,  Who  are  the  parties 
entitled  to  challenge  an  irregular  appointment  ?  In  the  previoos 
case  of  Watson  v.  Marjoribanhf  the  appointment  was  set  aside  at 
the  instance  of  certain  of  the  children,  on  the  ground  that  two  other 
children,  then  deceased,  and  who  were  not  represented  in  the  pro- 
cess, had  been  passed  over.  It  was  observed  by  the  Lord  Ordmaiy, 
and  assumed  by  the  Court,  that  any  one  of  the  children  had  a  legal 
interest  to  set  aside  the  deed  of  appointment,  although  he  himself 
had  not  been  excluded.  This  right  seems  to  arise  clearly  from  the 
position  of  all  the  children  as  beneficiaries  under  the  original  settle- 
ment. In  Crawcour^ 8  case,  the  action  was  at  the  instance  of  Uie 
creditors  of  the  excluded  legatees.  The  whole  Court  were  con- 
sulted, and  were  of  opinion  (Lords  FuUerton  and  Jeffrey  dissenting) 
that  the  right  of  challenge  was  personal  to  the  children,  and  could 
not  be  exercised  by  creditors.  Lord  J.-C.  Hope  pointed  out  that 
the  very  object  of  reserving  a  power  of  distribution  might  be  to 
prevent  the  parent's  money  going  to  the  creditors  of  a  son  who  was 
hopelessly  involved  in  debt,  and  added,  '*  That  the  actual  interest 
of  the  child,  at  the  date  of  the  deed  exercising  the  power  of  distri- 
bution, is  within  the  duty  of  the  parent  to  consider  and  provide  for, 
can  hardly  be  disputed.  If  that  interest  is  provided  for  in  the  way 
most  beneficial  to  the  child,  and  the  child  adopts  and  concurs  in 
the  exercise  of  the  power,  there  is  an  end  of  the  question''  (6  D. 
596). 

In  concluding  this  part  of  the  subject,  reference  may  be  made  to 
some  cases  illustrative  of  the  construction  put  upon  the  expressions, 
"  heirs,"  and  "  children  of  the  marriage,"  when  used  in  connection 
with  powers  of  appointment.  In  the  first  of  these  {Ormistan  v. 
Ormistanf  24  Jan.  1809,  Hume,  531),  a  contract  of  marriage, 
which  secured  certain  funds  to  the  spouses  in  liferent,  and  to  '^  the 
child  or  children  of  the  marriage"  in  fee,  was  held  not  to  entitle 
the  husband  to  convey  to  the  children  of  his  only  child.  In  Dykes 
V.  Dj/kes  (9  Feb.  1811,  16  F.  C.  187),  the  expression,  "heir  or 
heirs"  of  the  marriage,  in  a  contract  of  marriage  binding  the  husband 
to  convey  heritable  estate,  was  interpreted  to  mean  the  heir-at-law ; 
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and  a  coDveyanoe  of  part  of  the  estate  to  a  younger  son  was  held 
to  be  uUra  viresy  and  a  fraad  upon  the  heir.  On  the  other  hand^ 
a  power  to  divide  the  price  of  a  wife's  estate  among  the  "  heirs  and 
bairns  of  the  marriage''  was  found  to  be  validly  exercised  by  en- 
tailing estate  in  favour  of  the  eldest  son,  and  charging  it  with  bonds 
of  provision  in  favour  of  the  younger  children  {Erakine  v.  Erskiney 
17  Jan.  1826, 4  S.  357).  On  the  subject  of  apportionment  between 
children  of  a  first  and  second  marriage,  two  cases  are  reported, 
which  sufficiently  exhibit  the  principles  by  which  the  Court  will  be 
guided  in  the  determination  of  such  questions.  In  the  first  of 
these  cases,  the  husband  had  bound  himself  to  pay  to  the  children 
in  existence  at  the  dissolution  of  his  first  marriage  L.9000,  dividible 
at  his  pleasure,  or  the  sum  of  L.6000,  if  there  should  be  only  one 
surviving.  The  wife  died,  leaving  two  children  ;  and  the  husband, 
having  entered  into  a  second  marriage,  and  after  the  death  of  one 
of  these  children,  a  son,  indorsed  on  the  contract  a  memorandum^ 
apportioning  L.3500  as  the  share  of  the  surviving  child,  but 
making  no  mention  of  her  deceased  brother*  The  Court  refused 
to  sustain  the  appointment,  and  found  that  the  surviving  child  had 
right  to  the  whole  L.6000,  one-half  in  her  own  right,  and  one-half 
as  executrix  of  her  brother  {Brodie^a  Tra.  v.  Mowhra^a  TVa.,  12 
Nov.  1840,  3  D.  31).  The  question  in  the  other  case  alluded  Xo^ 
related  to  the  extent  of  a  power  of  apportionment  granted  to  a  lady 
over  a  sum  of  money  left  by  her  uncle  "  for  the  benefit  of  her 
children."  The  lady,  after  she  became  a  widow,  executed  a  deed 
of  apportionment,  disposing  of  the  whole  property  to  the  children  of 
her  late  husband,  but  reserving  a  power  of  alteration  in  the  event 
of  a  second  marriage.  The  Court  refused  in  a  declarator  to  sustain 
this  deed  as  a  valid  apportionment,  holding  that  its  validity  would 
depend  on  whether  the  reserved  power  was  or  was  not  executed. 
A  new  deed  was  then  executed,  setting  apart  a  sum  for  the  children 
of  any  future  marriage,  with  a  destination  over  to  her  eldest  son. 
A  new  action  of  declarator  having  been  brought,  the  deed  was  sus- 
tained {Hunter  v.  EccUa'  Tra.^  7  Mar.  and  17  July  1856,  18  D. 
778, 1303). 

It  is  immaterial  in  what  form  a  power  of  apportionment  is  exer- 
cised. Thus,  if  the  terms  of  the  power  are  complied  with,  the 
appointment  may  either  be  by  deed  of  appointment,  as  in  Hunter 
V.  Ecclea  (17  July  1866,  18  D.  1334),  or  as  part  of  a  marriage- 
contract,  or  by  bond  of  provision  {Erakine  v.  Erakine^  17  Jan. 
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18S6,  4  S«  857),  or  by  a  vnil  or  tastameiitaiy  diafioiitieDy  in  which 
the  fend  mvLj  have  been  dealt  with  as  &e  Jtppointei^a  omn  propertf 
(Jtft7n«  V.  ifi&i^,  6  Jnne  1826,  4  &  679). 

The  apporttomnetlt  may  be  made  by  appropriatisg  a  specifiG  fend 
to  one  of  the  cfaildren,  and  aUotting  the  xtesidae  to  cihen;  and  if 
the  innd  flo  appropriated  be  irrecoreraUe^  the  rendne  w31  not  be 
(diargeable  with  tile  low  sustained  by  the  spedal  sjppcijitm^^WaiMl 
V.  Wadddl,  20  July  ^nd  15  Dec.  1842,  5  D.  809).  But  where  a 
father  who  had  oonvajred  his  estates  by  antenuptial  coniiact  to  the 
children  of  the  manriaf^  snbjeot  to  a  power  of  division,  afterwsrds 
acquired  by  purchase  certain  heritable  property,  taking  the  titles 
to  himself,  his  heirs  and  assignees,  it  was  Iwld  that  the  taking  the 
title  to  the  acquired  property  in  these  terms  was  not  an  exercise  of 
the  power  of  drvisioain  favour  of  his  eldest  son  and  heir;  and  the 
estate  was  declared  to  be  sutgect  to  equal  division,  along  with  the 
vest  of  the  property. 

Powers  of  apportioning  heritable  property  granted  in  minority 
are  reducible  as  gratmtous  alienations  of  the  estate  (M^^Gibbon  v. 
M^Gihbwij  5  Mar.  1852,  24  Jur.  806).  An  instance  in  which  s 
transaction  of  this  nature  was  set  aside  on  the  ground  of  essential 
^Tor,  will  be  feaod  in  the  case  of  the  'Chnmook  Bankmg  Co*  v. 
Smiih  (17  July  1844,  6  D.  1340). 

Lapse  of  Ikweri  of  Jiffp9rtionmeTa4^1t  is  not  quite  dear  that  a 
power  of  division  appointed  to  be  executed  on  the  occurrence  of  a 
particular  event,  such  as  najority  or  maniage,  <can  be  enforced,  if 
any  considerable  time  has  been  allowed  to  elapse  beyond  the  stipa- 
lated  period  (ase  Suin  v.  Stein,  8  Dee.  1826,  5  S.  101,  and 
MaodonabTB  7¥s.  v.  AfutV,  9  Dec  1851,  14  D.  152).  In  de&ult 
of  execution  of  a  power  of  apportionment,  either  by  failure  to 
exevcise,  or  by  an  irregular  exercise  of  the  power,  the  division  will 
be«g[ual  (Siimghtir.  Dalhsy  27  June  1824,  2  S.  648;  Waiamr, 
Mafjoribanksy  5  S.  586,  591). 
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INTESTATE  MOVEABLE  SUCCESSION. 

(second  abticle.) 

RifflU  of  Representation. 

Ik  last  article  we  considered  die  questioD^  whether  the  right  of 
reprasentatioDi  reoei^tly  introduced  into  the  hiw  of  moveable  sue- 
cessioa,  is  confined  to  the  representatives  of  persons  related  in  tlie 
9ams  degree  to  the  intestate  as  the  surviving  next  of  kin  ;  and  an 
opinion  was  expressed  in  favour  of  the  view  that  it  is  so  limited. 
In  what  follows,  this  proposition  will  be  assumed  to  be  correct,  viz., 
that  intestate  succession  always  vests  in  the  surviving  next  of  kin, 
and  certain  others  admitted  by  the  Act  to  a  share  of  the  succession 
along  with  them. 

Repreeentativee  take  peb  stibpes. 

The  share  of  a  predeceasing  next  of  kin  is  not  divided  among  his 
representatives  as  his  next  of  kin,  but  as  his  children,  or  the  repre- 
sentatives of  his  children.  If  he  has  left  no  children,  it  will  go  to 
his  grandchildren  per  eiirpes. 

No  Mepresentation  among  CollateraU  after  Brothers^  and  Sisters* 

Descendants, 

This  limitation  is  imposed  by  the  Act  in  the  following  terms  (18 
YicUy  c.  23,  sec.  2) : — ^  Provided  always,  that  no  representation 
shall  be  admitted  among  collaterals  after  brothers'  and  sisters^  de- 
scendants." 

This  provision  is  similar  to  one  contained  in  the  English  statute 
of  distributions  (22  and  23  Car.  II.,  c.  10,  sec.  7)  :— <<  Provided 
that  there  be  no  representations  admitted  among  collaterals  after 
brothers'  and  sisters'  children."  It  is  to  be  observed,  that  in  the 
En^iah  statute  the  limitation  is  to  ^'  brothers'  and  sisters'  children^* 
while  in  the  Scotch  statute  it  is  to  ''  brothers'  and  sisters'  descend- 
antsJ*  This  difference  between  the  laws  of  the  two  countries  has 
been  overlooked  by  Mr  Paterson  in  his  recent  Compendium  of 
English  and  Scotch  Law. 

In  construing  the  clause  of  the  Scotch  statute,  the  relative  terms 
used  in  it,  ^^  collaterals,"  '^  brothers,"  and  ^<  sisters,"  must  be  read 
as  referring  to  the  intestate  as  their  co-relative.  They  do  not  refer 
to  the  relationships  which  may  subsist  between  the  next  of  kin. 
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The  observations  of  Holt,  C.  J.,  in  the  case  of  Pett  v.  PeU  (P. 
WiHiams  27),  upon  the  clause  in  the  statute  of  distributions,  apply 
equally  to  the  present  statute  : — "  Sir  Walter  Walker,  a  famous 
civilian,  drew  this  Act  for  distribution ;  and  the  only  question  now 
before  us  upon  it  is.  Whether  the  words,  *  brothers'  and  sisters'  chil- 
dren,' in  the  proviso,  shall  not  be  intended  brothers'  and  msteni' 
children  of  the  intestate  ?  Now,  surely  they  ought  to  be  so  taken, 
for  the  intestate  is  the  subject-matter  of  this  Act ;  it  is  his  estate, 
his  wife,  his  next  of  kin,  his  children,  and  consequently  his  brother^ 
children,  that  the  statute  speaks  of,  so  that  the  relative  terms  made 
use  of  throughout  have  the  intestate  for  their  co-relative." 

Who  are  CollateraU  f 

Doubts  have  been  raised  as  to  the  meaning  of  the  word  ^'  col- 
laterals" in  the  present  Act.  The  term,  collateral,  is  not  always  ased 
by  lawyers  in  the  same  sense.  It  is  generally  used  to  designate  any 
relations  not  in  the  direct  line  of  ascendants  or  descendants,  as  in  the 
following  passages : — Erskine's  Institutes  (i.  6,  8)  :  ^^  Propinquity  is 
distinguished  by  different  lines,  and  measured  by  degrees.  A  Une 
in  propinquity  is  a  series  of  persons  descended  from  the  same  stock 
or  root.  That  line,  where  the  propinquity  is  constituted  between  the 
persons  generating  and  generated,  is  called  tlte  direct,  A  father  is, 
with  respect  to  his  child,  in  the  direct  line  of  ascendants ;  a  child, 
in  regard  of  his  parents,  in  the  direct  line  of  descendants.  Where 
the  persons  related  are  not  descended  the  one  from  the  other,  bat 
have  the  same  common  parent,  by  whom  the  propinquity  is  formed, 
that  line  is  called  the  oblique^  transverse^  or  collateral** 

Ersk.  (i.  6, 9)  :  "  Marriage,  even  in  the  collateral  line,  is  forbidden 
in  infinitum^  where  one  of  the  parties  is  loco  parentis  to  the  other; 
i.«.,  when  he  is  brother  or  sister  to  the  direct  ascendant  of  the  other 
party." 

In  the  above  passages  Mr  Erskine  is  treating  of  propinquity  as 
affecting  marriage.  When  he  comes  to  treat  of  succession,  he  says^ 
^^  The  three  lines  of  propinqnity,  viz.,  of  ascendants,  descendants, 
and  collaterals,  have  been  already  described,  and  the  nature  of  de- 
grees of  propinquity  explained;"  and  refers  to  the  passage  first 
above  quoted.  According  to  this  definition,  the  word,  collateral) 
may  be  applied,  not  only  to  brothers,  sisters,  cousins,  and  their  de- 
scendants, but  to  uncles  and  aunts,  etc.,  etc. 

Sometimes  the  word  is  used  in  a  more  restricted  sense,  as  in  the 
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following  passage  in  Bell's  Prindplesy  sec.  1861 : — ^'  The  lines  of 
succession  follow  the  same  order  as  in  heritable  succession :  firsts 
descendants ;  next,  collaterals ;  finally,  ascendants,  with  their  col- 
laterals.'' Here  the  word,  collateral,  can  only  be  applied  to  brothers 
and  sbters,  and  their  descendants ;  for  uncles,  aunts,  and  cousins 
do  not  succeed  before  a  father.  This  use  of  the  word  is  clearly  in- 
accurate. If  it  were  adopted,  a  nephew  would  be  a  collateral  of 
his  uncle,  and  yet  an  uncle  would  not  be  a  collateral  of  his  nephew. 
Cousins  would  not  be  collaterals  to  each  other,  but  each  would  be 
a  collateral  of  the  others'  ascendant. 

It  is  clear  that  the  Moveable  Succession  Act  uses  the  word  in  its 
wider  sense,  otherwise  the  exception  would  be  as  wide  as  the  rule. 
When  a  succession  falls  to  uncles,  aunts,  granduncles,  etc.,  or  to 
cousins  of  the  intestate,  no  share  is  given  to  the  representatives  of 
predeceasing  next  of  kin.  It  does  not  alter  the  case  that  a  pre- 
deceasing next  of  kin  is  a  brother  or  sister  of  the  surviving  next  of 
kin. 

Collation. 

If  the  share  of  the  predeceasing  next  of  kin  is  one  that  he  could 
only  have  taken  on  collating  an  heritable  estate,  the  Act  provides 
that  his  child,  being  the  heir  in  heritage  of  the  intestate,  shall  be 
entitled  to  claim  the  share  of  the  moveable  estate  for  himself  and 
the  other  issue  of  the  predeceaser,  upon  collating  the  heritable 
estate ;  and  if  such  heir  refuses  to  collate,  his  brothers  and  sisters, 
and  their  issue,  are  entitled  to  demand  a  share  of  the  intestate's 
moveable  estate,  equal  to  the  excess  in  value  of  the  share  of  the 
heritable  and  moveable  estate  which  the  predeceaser  would  have 
taken,  upon  collation,  over  the  value  of  the  heritable  estate. 

Daughters  of  a  predeceaser,  being  heirs-portioners  of  the  intestate, 
may  also  claim  a  share  of  the  moveable  estate,  upon  collation. 

Shares  of  Dead* 8  Party  from  which  Next  of  Kin  are  excluded* 

Before  the  passing  of  the  Moveable  Succession  Act,  the  whole  of 
dead^s  part  was  divided  among  the  next  of  kin.  The  following  de- 
ductions must  now  be  made  from  it,  in  the  following  cases : — 

1.  In  the  case  of  a  person  leaving  no  issue,  but  survived  by  his 
fathei^-one-half  to  father. 

2.  Of  a  person  leaving  neither  issue  nor  father,  but  survived  by 
hb  mother— one-third  to  mother. 

3.  Of  a  person  leaving  neither  issue,  nor  father  or  mother,  nor 
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brother  or  sister  german  or  consangainean,  or  deseendant  of  sncb, 
but  sarvived  by  a  brother  or  sister  uterinei  or  the  descendant  of 
such — one-half  to  brothers  and  sisters  nterine,  and  representatives 
of  predeceasers. 

These  shares  are  not  giyen  to  these  parties  as  next  of  kin  ;  and 
the  rales  of  representation  which  obtain  among  next  of  kin  will  not 
apply  to  the  case  of  brothers  and  sisters  nterine,  and  their  descend- 
ants. It  wonld  seem  that,  in  the  latter  case,  all  descendants  of 
brothers  and  sisters  uterine  are  called,  as  representing  the  brother 
or  sister  uterine  of  the  intestate ;  so  that,  if  the  sole  survivors  are 
grandchildren,  they  will  take  per  stirpes^  and  not,  as  in  the  case  of 
grandchildren  who  are  next  of  kin,  per  capita. 

If  the  intestate  has  left  a  widow,  jus  relietas  most  first  be  de- 
ducted, and  afterwards  the  deductions  from  dead*8  party  under  the 
Moveable  Succession  Act. 

/Summary. 

The  changes  introduced  into  the  law  of  succession  consist  gene- 
rally— 

1.  In  making  certain  deductions  from  dead*8  part  in  favonr  of  a 
iather  or  mother,  or  uterine  brothers  and  sisters. 

2.  In  reckoning  among  the  surviving  next  of  kin  the  represen- 
tatives of  a  predeceaser  in  the  kame  degree,  in  cases  where  the 
surviving  next  of  kin  are  either — 

(1.)  The  intestate's  descendants,  or 
(2.)  His  brothers  or  sisters,  or  their  descendants, 
The  division  of  the  whole  dead's  part,  or  the  balance  of  dead's 
part,  takes  place,  as  before,  among  the  next  of  kin, — ^with  this  dif- 
ference only,  that  in  certain  cases  predeceasers  among  them  are 
allowed  to  take  by  their  representatives. 

M.  B. 
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Earl  of  Kintore  v.  Lord  Inverury  and  Others* 
The  Earl  of  Kintore  holds  his  estates  under  two  deeds  of  entail,  the 
one,  called  the  Kintore  Entail,  having  been  executed  in  1694,  and 
the  other,  called  the  Haulkerton  Entail,  having  been  executed  in 
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1619.  Two  actions  have  been  raised  by  his  Lordship  for  the  pur- 
pose of  setting  aside  the  entails,  on  the  ground  that  their  irritant 
clauses  are  defective.  The  majority  of  the  Court  (Lord  Deas  dis- 
senting) haye,  however,  found  that  both  the  entails  are  valid  and 
effectual.  We  cannot  help  thinking  that,  in  regard  to  the  Haalker- 
ton  Entail  at  least,  the  majority  have  gone  wrong.  In  that  entail 
there  is  no  question  that  the  prohibitory  clause  is  aptly  and  effec- 
tually expressed.  The  irritant  clause  is  in  these  terms : — ^^  Declaring 
hereby,  that  if  the  said  Anthony  Adrian,  Earl  of  Kintore,  or  other 
heirs-male  of  the  body  of  the  said  deceased  Anthony  Earl  of  Kintore, 
or  any  of  the  other  heirs  or  members  of  entail  above  mentioned, 
substituted  to  them,  shall  act  and  do  in  the  contrary  with  respect  to 
altering  the  order  of  succession,  selling,  or  contracting  debts,  grant- 
ing leases,  suffering  adjudications  to  be  deduced,  or  in  any  one  of  the 
several  particulars  above  mentioned^  then,  and  in  that  case,  all  and 
eveiy  one  of  such  acts  and  deeds,  with  all  that  shall  happen  to  follow, 
or  might  be  otherwise  competent  to  follow  thereupon,  shall  be  ipso 
facto  void  and  null,  and  of  no  force,  strength,  or  effect,  in  the  same 
manner  as  if  the  said  acts  had  not  been  done,  acted,  or  committed." 
To  this  clause  it  was  objected,  that,  although  it  is  specially  directed 
against  altering  the  order  of  succession,  selling,  or  contracting  debts, 
or  granting  long  leases,  there  is  no  irritancy  against  disponing^  so  as 
to  strike  at  gratuitous  dispositions,  or  alienations  effected  in  any 
other  way  than  by  deeds  altering  the  succession,  or  selling  or  con- 
tracting debt,  or  granting  long  leases.  Of  course,  it  could  not  be 
maintained  that  there  was  any  express  irritancy  against  disponing, 
but  the  Court  held  that  the  general  words,  '<  or  in  any  one  of  the 
several  particulars  above  mentioned,"  were  sufficient  to  rear  up  an 
implied  irritancy.  In  order  to  reach  this  I'esult,  their  Lordships  had 
(1)  to  hold  that,  with  an  irritant  clause  partly  enumerative  and 
partly  general,  it  is  possible  to  hold  that  the  general  portion  will 
cover  any  irritancies  not  particularly  enumerated ;  and  (2)  that  the 
reference  in  the  general  part  of  the  clause  in  the  entail  under  con- 
sideration, ^^  in  any  one  of  the  several  particulars  above  mentioned,'' 
was  not  to  the  preceding  part  of  the  irritant  clause  (which  ex 
kjfpothesi  contained  no  allusion  to  disponing),  but  to  the  prohibitory 
clause  (which  did).  As  to  the  first  of  these  points,  the  case  of  Home 
V.  Rennicj  as  dedded  in  the  House  of  Lords,  3  S.  and  M.  L.  142, 
would  appear  to  show  that  the  majority  of  the  Court  were  wrong, 
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and  Lord  Deas  right,  in  the  opinions  they  respectively  expressed 
upon  it.  The  principle  of  Home  v.  Bennie  would  appear  to  he,  as 
the  Lord  Chancellor  stated  it,  *^  that  where  a  party  undertakes  to 
enumerate  in  the  irritant  and  resolutive  clauses  those  acts  which  are 
to  infer  forfeiture,  the  prohibition  is  inoperative  as  regards  any  act 
which  is  not  enumerated."  Lord  Brougham  said  there  could  he  bo 
doubt,  after  the  Tillicoultry  case,  that  that  was  the  law  of  Scotland. 
This  principle  seems  fairly  applicable  in  the  construction  of  the 
Haulkerton  Entail,  in  which  the  entailer  unquestionably  undertook 
to  enumerate  in  the  irritant  clause  the  acts  which  were  to  be  null  as 
contraventions.  The  difference  between  Home  v.  Bennie  and  the 
present  case  is,  that  in  the  former  the  general  part  of  the  irritant 
clause  came  first,  while  in  the  latter  it  followed  the  particular  enu- 
meration. The  difference,  however,  is  not  such  as  to  prevent  the 
application  of  the  principle  which  was  laid  down  quite  broadly.  Bat, 
secondly,  even  supposing  that  the  principle  of  the  case  of  Home  ▼. 
Bennie  is  unsound  or  inapplicable,  the  construction  put  by  the  ma- 
jority of  the  Court  on  the  general  words  at  the  close  of  the  irritant 
clause  would  appear  to  be  erroneous.  The  entailer  enumerates  cer- 
tain acts,  and  declares  that  if  any  of  the  heirs  ^^  shall  act  and  do 
in  the  contrary"  of  the  entail  "  with  respect  to"  them,  "or  in  any 
one  of  the  several  particulars  above  mentioned,"  such  acts  and  deeds 
shall  be  null  and  void.  Now,  there  can  be  no  question  that  the 
plain  reading  of  the  clause  is,  that  the  "particulars  above  mentioned" 
refer  to  the  particulars  immediately  above  mentioned  in  the  irritant 
clause,  and  not  to  the  particulars  remotely  above  mentioned  in  the 
prohibitory  clause.  I'he  ground  the  majority  took  was,  that  if  the 
reference  was  to  be  held  as  to  the  preceding  part  of  the  irritant 
clause,  it  would  be  wholly  unmeaning,  because  it  would  add  nothing 
to  the  particulars  therein  enumerated.  But,  1,  as  Lord  Deas  re- 
marked, it  would  be  hard  to  rove  over  a  whole  entail  in  order  to  find 
a  significance  for  words  which,  in  their  own  situation  and  natural 
connection,  had  none, — it  being  by  no  means  uncommon  for  words 
in  an  entail  neither  to  have,  nor  to  be  intended  to  have,  any  signi- 
ficance. And,  2,  such  a  mode  of  interpretation  is  totally  opposed 
to  the  principles  of  strict  construction  applicable  to  entails,  which 
prevent  one  from  spelling  out  the  intention  of  an  entailer  where  he 
has  failed  to  make  it  clear  and  explicit. 

Upon  the  whole,  we  do  not  think  that  the  decision  in  the  Hani- 
kerton  case  will  be  sustained  in  the  House  of  Lords. 
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The  Kintore  case  is  not  quite  so  strong  a  one  against  the  entail, 
for  the  general  part  of  the  irritant  clause  is  there  framed  in  such 
terms  as  would  clearly  cover  all  the  prohibitions,  provided  the  prin- 
ciple of  Home  v.  RennUj  as  we  have  stated  it,  were  not  sound  and 
applicable.  Effect,  however,  being  given  to  that  principle,  the 
entaO  in  this  case,  as  in  the  other,  must  fall. 

The  Fife  and  Kinross  Railway  Company  v.  Gentle. 

In  this  case,  which  was  an  action  for  calls,  the  Court  recognised 
as  law  in  Scotland  certain  principles  laid  down  by  the  Court  of 
Ezdiequer  in  England,  in  an  action  at  the  instance  of  The  Midland 
Great  Western  Railway  Company  of  Ireland  v.  Gordon^  16  April 
1847,  to  the  effect,  that  a  person  who  signs  the  subscription  con- 
tract of  a  projected  railway,  and  by  deed  empowers  the  directors 
of  the  company  to  apply  to  Parliament  for  an  Act  to  carry  the 
project  into  effect,  is  bound  by  any  Act  which  the  directors  may 
obtain,  even  though  it  authorizes  different  objects  and  a  different 
line  from  those  expressed  in  the  deed, — ^it  being  the  duty  of  the 
subscribers  to  watch  the  proceedings  in  Parliament,  in  order  to  see 
that  the  directors  do  not  exceed  their  authority.  In  the  English 
case,  Chief  Baron  Pollock  said,  ^'  Where  directors  make  a  bond  fide 
application  to  Parliament  for  the  purposes  contemplated  by  the 
subscribers  to  an  undertaking,  and  the  Legislature  say,  We  will 
grant  you  the  necessary  powers,  but  on  certain  terms  and  conditions, 
such  as  that  you  shall  keep  a  canal  or  turnpike  road  in  repair,  all 
the  parties  must  be  taken  as  assenting  to  the  terms  thus  imposed. 
...  •  As  to  the  argument,  that  the  defendant  has  not  sub- 
scribed to  the  undertaking  in  respect  of  which  these  calls  were 
made,  the  answer  is,  that  an  undertaking  of  this  nature,  entered 
into  by  directors  and  subscribers,  is  protean  in  its  character,  and 
shifts  with  the  provisions  of  the  Act  of  Parliament  which  sanctions 
it.  The  real  question  here  is  one  of  identity, — a  class  of  questions 
offering  the  greatest  difficulties  both  in  metaphysics  and  logic ;  but 
for  the  purpose  of  cases  of  this  kind,  I  should  consider  any  scheme 
identical  with  the  proposed  one  which,  having  been  thrown  into 
Parliament,  comes  out  what  the  Committee  of  the  House  make  it." 
Baron  Parke  (now  Lord  Wensleydale)  went  the  length  of  saying, 
^^  Whether,  if  the  directors  had  obtained  an  Act  for  making  a  totally 
different  railway  from  that  subscribed  for,  the  subscribers  would  be 
bound,  is  another  matter,  although  I  have  a  very  strong  opinion 
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that  thej  would."  Perhaps  Lord  Neaves  (the  Lord  Ordinary  m 
the  case  under  review)  puts  the  law  on  this  point  as  accurately  as  it 
can  be  stated,  when  he  says,  in  speaking  of  the  subscription  oon- 
tract : — ^^  Bj  that  contract  great  discretionary  powers  were  giyen  to 
the  promoters  of  the  measure  as  to  altering  the  bill  as  originally  pro- 
posed ;  and  it  would  not  be  easy  to  hold  subscribers  to  be  liberated 
by  any  change  or  restriction  of  the  scheme  that  might  be  sanctioned 
by  Parliament, — short,  at  least,  of  an  entire  relinquishment  or  plain 
perversion  of  it."  The  principle  seems  right  and  reasonable  in 
itself;  but  we  doubt  very  much  whether  all  the  parties  to  subscrip- 
tion contracts  are  aware  of  it.  The  sooner  they  know  it  the  better, 
for  there  can  be  no  question  that  the  Court  will  apply  it  should  a 
similar  case  occur. 

Ross  V.  M^Leod. 

This  was  an  action  of  declarator  of  marriage,  in  which  several 
very  important  questions  arose,  and  received  more  or  less  attention 
from  the  Court.  We  shall,  however,  confine  our  remarks  to  one  of 
these  questions  only.  The  Lord  Ordinary  (Kinloch)  had  held  that 
a  promise  of  marriage,  subsequente  capuloj  may  be  inferred  from  &cts 
and  circumstances  to  be  established  by  parole  evidence.  The  Court 
not  only  refused  their  assent  to  that  proposition,  but  held  it  as 
solemnly  settled  law,  that  the  promise  can  be  proved  only  by  the 
writ  or  oath  of  party.  The  Lord  President  put  this  view  veiy 
strongly  when  he  said,  that  the  promise  must  be  proved  directly 
under  the  hand,  or  directly  out  of  the  mouth,  of  the  promiser,-^ 
writ  were  not  sufficient,  the  testimony  of  the  promisor  must  be  had 
from  his  own  lips  on  a  reference  to  his  oath,  and  must  not  be  dis- 
tilled from  the  recollection  of  others  as  to  statements  he  had  made. 
His  Lordship  thought  that  the  case  of  Campbell  v.  Honeyman  (8  S. 
509,  and  5  W.  and  S.  92)  went  only  to  this,  that  the  fact  of  a 
courtship  might  be  looked  to,  for  the  purpose  of  construing  a  docu- 
ment or  series  of  documents,  but  that  per  se  it  was  valueless.  That 
unquestionably  was  the  construction  put  on  the  case  by  the  Second 
Division  in  Monteith  v.  Robby  5  March  1844,  6  D.  934 ;  but  it 
admits  of  very  grave  consideration,  whether  that  is  the  sound  con- 
struction of  Lord  Brougham's  famous  judgment.  The  judgment,  it 
is  true,  is  not  perfectly  consistent  throughout ;  but  whilst  it  negatiTes 
expressly  the  proposition,  that  mere  courtship  cum  copula  will  con- 
stitute marriage,  it  seems,  on  the  other  hand,  clearly  to  announce 
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that  curcumstances  both  precedent  and  subsequent  may  imply  a 
promise  which  will  be  the  foundation  of  a  marriage.    Speaking  of 
promise  of  marriage,  Lord  Brougham  says:  ^^  A  promise,  like  all  other 
acts,  may  be  proved  by  two  several  ways, — either  by  direct  evidence 
or  circumstantial  evidence.    There  may  be  direct  evidence  by  the 
testimony  of  witnesses  who  heard  the  promise  given.    There  may 
be  direct  evidence  in  writing,  proved  to  be  of  the  hand  of  the  party 
giving  it.    But  the  promise,  like  all  other  facts,  may  be  proved  by 
ciicnmstances.    It  may  be  proved  without  either  witnesses  to  sup- 
port it,  or  the  handwriting  to  remain  on  record  against  the  party 
promising.     Circumstances  may  be  proved  by  evidence — circum* 
stances  may  be  proved  by  the  testimony  of  witnesses  or  by  written 
evidence ;  and  if  those  circumstances  are  sufBcient  to  convince  the 
Court,  trying  the  question  as  a  matter  of  fact,  that  a  promise  did 
take  place,  the  promise  must  be  taken  to  have  been  made,  as  much 
as  if  it  had  been  established  by  the  other  more  direct  and  immediate 
proof.    Nay,  sometimes  circumstantial  evidence  is  stronger  and  less 
liable  to  doubt  than  direct  evidence,  inasmuch  as  it  is  more  difBcult 
to  make  out  a  circumstantial  case  by  curiously  contrived  peijury,  than 
a  direct  case  by  a  witness  who  may  take  a  false  oath  to  the  fact.   Now, 
let  us  see  what  the  evidence  is,  being  not  of  the  direct  but  of  the  cir- 
camstantial  kind,  by  which  we  here  are  called  upon  to  believe,  as  the 
Court  below  did,  a  promise  of  marriage  by  the  appellant."   With  these 
principles  in  his  mind,  his  Lordship  then  proceeds  to  examine  the  evi- 
dence ;  and  it  can  hardly  be  doubted,  that  although  there  had  been  no 
written  evidence  in  the  case,  but  the  circumstances  had  been  suffi- 
ciently strong  and  explicit,  he  would  have  come  to  the  same  result 
which  he  did,  viz.,  that  the  promise  was  proved.    But,  if  there  is 
any  doubt  as  to  Lord  Brougham's  judgment,  there  can  be  none  as 
to  the  opinions  of  the  Court  whose  judgment  he  thereby  affirmed. 
The  Lord  Justice-Clerk  (Boyle)  said,  ^*  Your  Lordships  can  enter- 
tain no  doubt  that,  by  the  law  of  Scotland,  as  a  marriage  may  be 
constituted  by  an  antecedent  promise,  followed  by  copula^  that 
promise  may  be  proved  in  a  variety  of  ways.    It  may  be  proved  by 
witnesses,  it  may  be  proved  by  direct  writings ;  and  I  apprehend 
that  there  is  no  doubt,  by  a  train  of  proceedings  and  course  of 
conduct  that  leave  no  doubt  in  the  mind  of  any  individual,  that  a 
serious  proposal  of  matrimonial  union  was  in  the  meaning  of  the 
parties  at  the  time."     Lords  Glenlee,  Pitmilly,  and  Cringletie  all 
assented  to  the  doctrine  so  clearly  stated,  and  Lord  Brougham  took 
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no  exception  to  it  in  his  speech ;  on  the  contrary,  as  we  hare  shown, 
he  substantially  reasserts  it.    Professor  Bell  clearly  read  the  deci* 
sion  in  CampbeU  v.  Boneyman  as  we  have  read  it ;  for  he  says 
{PHncipUa^  sec.  1519),  ^^The  promise  must  not  be  an  inference 
from  mere  courtship,  or  intention  to  marry ;  but  the  copula  must 
follow,  either  on  positive  engagement  and  promise  accepted,  estab- 
lished by  writing,  or  oath,  or  circumstantial  evidence,  or  on  oonrt- 
ship  and  conduct  amounting  to  an  engagement ;"  and  the  abridg- 
ment of  the  case  in  his  Dlustrations  (ii.  244)  brings  out  this,  as  his 
understanding  of  it,  even  more  clearly  still.    In  the  note  to  his  first 
interlocutor,  in  Harvie  v.  Inglisj  as  reported  in  15  S.  965,  Lord 
Jeffrey  says:  <<The  case  of  Grierson,  26  Nov.  1755,  M.  12393, 
has  always  been  understood  to  have  settled  that  proof  of  mutual 
purpose,  agreement,  or  engagement  to  marry  de  futuroj  is  at  least 
equivalent  to  a  proof  of  a  promise  to  marry,  and  indeed  implies  the 
existence  of  such  a  promise,  and  a  good  deal  more ;  and  £rom  this 
it  necessarily  follows,  that  fcxta  and  eircumstanceSf  clearly  importing 
such  a  purpose  and  agreement,  may  be  proved  pro  utdejure,  though 
a  mere  promise  in  words  could  only  be  established  aeripto  vel  jura- 
mento.    Both  points  are  determined  in  that  leading  case,  and  hare 
been  taken  for  granted  in  a  variety  of  subsequent  cases,  and  in  none 
more  fully  and  deliberately  than  in  that  remarkable  one  of  Honey- 
man,  since  af&rmed  in  the  House  of  Lords."    The  case  of  Harvie 
is  not  valuable  for  much  beyond  Lord  Jeffrey's  interiocutor,  inas* 
much  as,  although  a  proof  jE>ro  tU  dejure  was  allowed,  that  was  done 
before  answer,  and  the  proof  failed  miserably.   On  the  whole  matter, 
so  far  from  its  being  clear  that  promise  of  marriage  can  only  be 
proved  acripto  vel  juramentOy  the  weight  of  authority,  both  modem 
and  ancient,  is  against  that  proposition.   Until,  therefore,  the  House 
of  Lords  alter  or  explain  away  the  doctrine  laid  down  in  Campbell 
V.  Honeymauj  it  may  be  taken  as  the  law  of  Scotland  that  a  promise 
of  marriage  (subaequente  copula)  may  be  inferred  from  facts  and 
circumstances  established  pro  tU  dejure.  The  sole  ground  on  which 
proof  at  large  can  be  refused,  is  a  consideration  of  the  grave  inte- 
rests at  stake,  and  a  dread  lest  statements  lightly  made  to  acquaint- 
ances, or  acts  thoughtlessly  done  before  them,  should  be  capable  of 
being  made  the  foundation  of  a  declarator  of  marriage.     But  the 
considerations  on  the  other  side  are  not  less  serious ;  and,  if  the 
Court  is  justified  in  endeavouring  to  prevent  such  promises  from 
being  lightly  ma Je,  they  should  also  prevent  their  being  lightly  broken. 
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Advocaiion — Brydone  v.  Aitken  {Collector  of  the  Edinburgh  Annuity 

Tax). 
The  Lord  Advocate  v.  T7ie  Commissionere  of  Supply  of  the  County 

of  Edinburgh. 

These  were  two  cases  in  regard  to  the  imposition  and  collection 

of  the  Edinburgh  annuity  tax  and  the  land  tax.     In  the  first 

case,  the  Court  held  that  the  provision  in  the  Act  of  1661^  laying 

on  the  Magistrates  of  Edinburgh  the  duty  of  making  up  a  separate 

stent  roU,  according  to  which  the  annuity  tax  should  be  levied, 

has  been  repealed  by  the  Lands  Valuation  Act  of  1854.    Their 

Lordships  were  of  opinion  that  the  valuation  roll  in  burghs,  being 

made  up  by  the  magistrates,  with  the  assistance  of  their  assessor, 

and  the  per  centage  of  the  tax  (6  per  cent.)  being  fixed  by  the  Act 

of  1661,  nothing  further  of  the  nature  of  stenting  is  necessary,  and 

the  sole  duty  remaining  was  collection.    The  only  doubt  cast  on 

the  soundness  of  this  judgment  is  furnished  by  the  suggestions  of 

Lords  Ivory  and  Deas,  both  of  whom  indicated  an  opinion  that, 

without  an  additional  roll  being  made  up,  it  would  not  be  safe  to 

enforce  payment  of  the  assessments  by  means  of  summary  diligence. 

We  can  hardly  see  how,  if  the  assessment  is  a  statutory  one,  and  in 

point  of  fact,  though  ascertained  with  slightly  changed  machinery, 

the  assessment  provided  by  the  Act  of  1661,  it  should  not  be  capable 

of  enforcement  by  summary  diligence. 

In  the  second  case,  the  tax  in  question  was  the  land  tax,  which 
is  still  levied  according  to  the  valued  rent.  Two  points  chiefly 
arose  for  discussion :  1.  Whether  the  Commissioners  of  Supply 
were  bound  to  make  up  annually  and  fiirnish  to  the  Crown  an 
assessment  roll  for  collection  of  the  land  tax ;  and  2.  Under  what 
circumstances,  and  on  whose  motion,  the  Commissioners  of  Supply 
can  call  for  evidence  as  to  the  valued  rents  of  properties  which  have 
been  subdivided. 

On  the  first  point,  the  Court  were  unanimous  in  holding  that  the 
Commissioners  of  Supply  were  under  no  such  obligation.  Except 
at  the  first  imposition  of  the  tax  in  1667,  the  Commissioners  have 
never  been  in  use  to  make  up  such  a  roU,  although  they  were  till 
recently  charged  with  the  collection,  and  had  the  appointment  of 
the  collector.  The  collectors  always  ascertained  for  themselves 
the  precise  quota  of  the  tax  which  they  were  to  levy  firom  each  in- 
dividual ratepayer.  But,  by  6  and  7  Will.  IV.,  c.  65,  the  collection 
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of  the  tax,  with  the  appointment  of  the  collector^  was  transfeired 
from  the  Commissioners  to  the  Crown ;  and  the  Court  held,  that 
neither  under  the  statutes  nor  theur  own  practice  were  the  Com- 
missioners bound  to  make  up  a  roll  for  the  use  of  the  Crown  col- 
lector,  a  thing  they  had  never  done  for  the  assistance  of  their  own 
ofBcer. 

The  second  point  involved  questions  of  great  practical  import- 
ance ;  for,  without  a  power  residing  somewhere,  to  determine  the 
valued  rents  of  the  different  portions  of  subdivided  properties,  the 
greatest  difficulty  must  be  experienced  in  levying  and  collecting  the 
tax.  There  can  be  no  doubt  that,  on  the  application  of  the  pro- 
prietors, the  Commissioners  can  call  for  evidence  of  the  valued  rents, 
and,  acting  judicially,  can  split  the  cumulo  valuations  according  to 
the  evidence  laid  before  them.  But,  except  in  their  judicial  capa- 
city, there  seems  no  ground  for  holding,  as  Lord  Deas  seems  to 
hold,  that  they  can  investigate  the  matter  at  all.  Prior  to  1797, 
the  land  tax  was  only  a  temporary,  generally  an  annual,  burden; 
and  the  Act  (38  Geo.  III.)  which  made  it  permanent  gave  the 
Commissioners  of  Supply  no  further  powers  than  they  previously 
possessed.  It  was  not,  therefore,  to  be  presumed,  and  it  is  not  in 
any  of  the  statutes  expressed,  that  they  should  have  any  power,  ex 
propria  motUj  to  recast  the  valued  rents  of  the  properties  in  the 
county.  The  Lord  President  suggested  what  may  prove  an  escape 
from  the  practical  difficulty  in  which  the  Crown  now  feels  itself, 
when  he  said,  ^^I  don't  know  that  the  collector  of  the  land  tax 
might  not  be  a  party  to  presenting  an  application  to  the  Commis- 
sioners of  Supply  to  divide  the  valued  rent.  I  don't  say  whether 
he  might  or  might  not ;  the  attempt  has  not  been  made."  If  that 
course  is  competent,  it  should  be  adopted ;  but,  if  it  is  not,  the  case 
is  one,  relating  as  it  does  to  the  public  revenue,  which  should  ie> 
ceive  the  attention  of  the  Legislature,  who  could  very  easily  provide 
a  proper  remedy  for  the  existing  state  of  things.  Had  the  question 
arisen  in  England,  we  believe  the  ink  would  not  have  been  diy  on 
the  judgment  in  Westminster  Hall  before  a  remedial  bill  would 
have  been  in  draft.  But  our  Scottish  officials  are  not  so  hasty  or, 
it  may  be,  so  prompt  in  their  movements* 
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The  late  Lord  ChanceUor  Campbell. — Exactly  three  years  ago  we 
had  to  announce  the  strikingly  sadden  death  of  Lord  Justice-Clerk 
Hope ;  and  now,  by  an  equally  sudden  stroke^  the  Lord  Chancellor 
Campbell  has  been  removed  in  the  midst  of  his  labours^  but  full  of 
years  and  of  honours.  Though  Lord  Campbell  had  far  outlived  the 
ordinaiy  age  of  men,  he  had  relaxed  none  of  his  toils,  nor  ceased 
from  his  relish  for  genial  society.  On  the  evening  before  he  died 
he  had  entertained  a  large  party  of  his  friends,  and  the  next  column 
of  the  Times  to  that  which  chronicles  his  death  announces  his  attend- 
ance at  a  Cabinet  Council.  We  cannot  pretend,  within  the  short 
space  at  our  command,  to  give  anything  like  an  adequate  sketch  of 
a  life  80  full  of  incident  as  his  has  been  ;  but  it  would  be  most  unbe- 
coming were  we  not  to  attempt  a  passing  notice  of  so  eminent  a 
Scotchman  and  so  distinguished  a  lawyer. 

John  Campbell  was  born  at  Springfield,  near  Capar,  in  the  county 
of  Fife,  on  15th  September  1779.  His  father  was  for  fifty-four  years 
minister  of  the  parish.  His  mother  was  a  Miss  Halyburton,  a  lady 
of  good  family ;  and  no  longer  ago  than  the  Friday  before  he  died,  in 
an  appeal  in  the  House  of  Lords,  he  pointed  out  that  certain  grants 
to  the  town  of  Dundee  had  been  made  by  Halyburtons,  his  maternal 
ancestors.  At  the  early  age  of  ten  he  was  sent  to  the  University  of 
St  Andrews,  where  Dr  Chalmers  was  one  of  his  fellow-students. 
His  father  intended  him  for  the  Church,  but  his  own  inclinations 
and  the  spurring  of  his  ambition  led  him  to  try  his  success  at  the 
English  bar.  To  London  accordingly  he  went  in  1800;  and  while 
he  supported  himself  as  a  reporter  on  the  Morning  Chronicle^  then 
the  leading  Whig  paper,  he  devoted  himself  to  the  study  of  the  law, 
and,  m  particular,  acquired  the  principles  of  special  pleading  under 
the  famous  Mr  Tidd.  In  1806  he  was  called  to  the  bar  as  a 
member  of  Lincoln's  Inn.  During  the  first  few  years  of  brieflessness, 
Campbell  continued  to  act  as  theatrical  reporter  of  the  Chronicle ; 
and  the  familiarity  with  the  drama  which  he  thereby  obtained  was 
never  lost  by  him  even  till  the  end  of  his  career.  Between  1809  and 
1816  he  published  several  volumes  of  Nisi  Prius  Reports,  which 
have  always  been  looked  on  as  models  of  that  class  of  legal  literature. 
All  this  time,  however,  perseverance,  hard-headedness,  and  a  com- 
prehensive knowledge  of  his  profession,  were  pushing  him  on  at  the 
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bar,  until,  in  1821,  when  he  married  the  daughter  of  Sir  James 
Scarlett,  afterwards  Lord  Abinger,  he  was  the  acknowledged  leader 
of  the  Oxford  Circuit.  Eldon  then  held  the  Great  Seal,  and  that 
uncompromi»ng  old  Tory  would  confer  no  favours  on  a  nsog 
Whig  barrister  like  Mr  Campbell.  He  thus  obtained  none  of 
the  usual  honours  till,  in  1827,  Lord  Lyndhnrst  gave  him  a 
silk  gown.  The  tide  of  fortune  now  began  to  turn  in  fiivonr  of 
his  party,  and  his  own  share  in  the  sweets  of  office  was  not  long 
deferred.  Having  sat  in  Parliament  for  Stafford  from  1830,  he  was, 
in  1832,  appointed  Solicitor^General, — an  office  hecontinaed  tohold 
until,  on  the  retirement  of  Sir  W.  Home,  in  1834,  he  became 
Attorney-General.  At  the  same  time,  Lord  Jeffi:«y  having  been 
promoted  to  the  bench,  Sir  John  Campbell  succeeded  him  in  the 
representation  of  Edinburgh.  In  the  House  of  Commons  the 
Attorney-General  did  his  party  right  good  service,  while  he  con- 
tinued to  prosecute  his  profession  with  the  utmost  success.  The 
work  he  went  through  whilst  he  acted  as  chief  law-officer  of  the 
Crown  was  immense,  and  such  as  none  but  a  man  of  extraordinaiy 
vigour,  both  mentally  and  bodily,  could  have  undergone.  All  the 
morning  in  his  chambers,  all  the  day  in  the  Courts,  nearly  all  the 
night  in  the  House,  it  is  perfectly  astonishing  how  he  managed  to 
snatch  the  few  hours  indbpensable  for  rest  and  refireshment  to  the 
wearied  mind  and  body.  It  has  been  said  truly,  that  no  life  is  so 
laborious  as  that  of  a  leading  counsel  at  the  bar ;  and  probably  veiy 
few  have  exemplified  this  truth  more  fully  than  the  late  Lord  Camp- 
bell. The  habit  of  work,  however,  in  time  becomes  a  second  nature, 
and  it  is  lengthened  leisure  only  which  is  felt  to  be  burdensome. 
Whilst  the  Whigs  were  in  office,  several  of  the  chief  judicial  seats 
became  vacant,  but  the  Attorney-General  was  not  appointed  to 
any  of  them.  As  some  compensation  for  this,  his  wife  was,  in 
1836,  created  Baroness  Stratheden  in  her  own  r^ht^  while  he 
still  remained,  what  he  had  styled  himself  on  the  hustings  at 
Edinburgh,  ^^  plain  John  Campbell."  In  1841,  however,  on  the, 
it  is  said,  forced  retirement  of  Lord  Plunket,  Sir  John  Camp- 
bell was  made  a  Peer,  and  i^pointed  Lord  Chancellor  of  Ire- 
land. He  held  this  office  for  a  very  short  time ;  indeed,  we  are  not 
sure  that  he  ever  took  his  seat  on  the  Irish  bench,  for  the  fell  of  the 
Melbourne  Ministry,  and  the  advent  to  power  of  Sir  Sobert  Fe^ 
compelled  him  to  resign.  Now,  perhaps,  more  than  at  any  previous 
point  of  Lord  Campbell's  career,  was  the  testing  time  of  his  cha- 
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racier.  He  was  now  past  sixty  years  of  age;  he  had,  from  a 
humble  though  respectable  statioDy  attained  high  houcmrs,  a 
peerage  and  an  hononrable  indep^idence ;  and  he  might  without 
shame  have  taken  bis  ease,  imd  waited  to  see  what  luck  the  polifcical 
wheel  of  ftrtanerhad  still  in  store  for  him*  But  his  was  not  a  nature 
loving,  bat  rather  loathing,  ease ;  and  it  was  now,  in  1841,  that  he 
devoted  himself  to  that  work  which,  with  all  its  literary  defects  and 
ail  its  display  of  Ute  author^s  foibles,  will  pnd^ably  secure  for  Lord 
Campbell  a  more  lasting  reputation  than  his  most  succesaftd  appear- 
ance at  the  bar  or  in  the  House  of  Commons,  or  his  most  elaborate 
jw^menta  pn  the  bench.  The  lAoea  cf  the  Chanc^Uora  is  unqoes- 
tionaUy  a  masterpiece  of  biography.  It  is  easy  to  pick  holes  in  tt, 
— 4o  say  its  style  Is  not  classical,  nay,  in  some  parts,  that  it  is  slip- 
shod; that  it  is  full  of  gossip  and  chit-chat ;  that  it  is  egotistical ; 
that  it  is  net  firee  from  blunders  which  ordinary  attention  might 
have  avmded.  But  all,  or  almost  all,  these  charges  might  have  been 
hconght  against  Boswelfs  lAfe  of  Johnson;  and  yet,  by  common 
eonsent,  it  takes  the  first  place  in  this  branch  of  our  Uterature* 
The  Chancellors  is  a  thoroughly  readable  book,  full  of  pleasant 
anecdote  and  happy  jest;  but  at  the  same  time  giving  a  most  life- 
like and  impartial  portrait  of  the  distinguished  men  of  whom  it 
treats.  The  Lives  of  the  Chief  Justices^  which  followed,  are  exceed- 
ingly well  done  also ;  but,  of  course,  with  a  few  exceptions,  the  sub- 
jects were  not  so  interesting  as  the  Chancellors. 

It  must  not  be  supposed,  however,  that,  whilst  engaged  in  his 
great  literary  task.  Lord  Campbell  neglected  his  public  duties.  On 
the  contrary,  he  took  a  large  share  in  the  judicial  business  of  the 
House  of  Lords ;  and  no  reader  of  Punch  ean  have  forgotten  the 
amusem^it  that  was  caused  l)y  the  frequent  encounters  which 
took  pkoe  between  Lord  Campbell  and  Lord  Brougham  in  the 
ordinary  business  of  the  House.  Both  while  Attorney-General  and 
afler  he  became  a  Peer,  Lord  Campbell  was  distinguished  as  a  Law 
Sefonner;  and  many  of  the  most  valuable  Consolidation  Acts 
affecting  the  sister  country  owed  their  origin  to  him. 

In  1846,  Lord  John  RusseU,  who  then  became  Premier,  appointed 
Lord  Campbell  Chancellor  of  the  Duchy  of  Lancaster,  with  a  seat 
in  the  Cabhiet ;  and  in  1850,  on  the  retirement  of  Lord  Denman,  he 
sacoeeded  to  the  Chief  Justiceship  of  the  Queen's  Bench,— an  office 
for  which  he  was  eminently  qualified,  and  which  he  greatly  adorned. 
His  knowledge  of  common  law  was  most  profound,  his  industry 
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immense,  and  his  impartiality  unqnestioned.  So  that,  if  no  one 
would  think  of  claiming  for  him  the  reputation  of  sach  Chief 
Justices  as  Mansfield  or  Ellenborongh,  there  are  few  besides  these 
who  have  more  worthily  worn  the  S.S.  collar  than  he.  In  1859, 
at  the  age  of  80,  Lord  Campbell  obtained  the  Custody  of  the 
Great  Seal ;  and  the  biographer  of  the  Chancellors  obtained  the  right 
of  having  his  name  added  to  the  illustrious  list,  when  any  adven- 
turous hand  should  take  up  the  pen  which  had  fallen  firom  lus 
dying  grasp.  As  Chancellor  he  has  discharged  his  high  duties  with 
marked  success.  This  part  of  his  life,  however,  is  too  recent  for 
consideration  yet.  He  took  a  lively  interest  in  the  appeab  from 
the  courts  of  his  native  country ;  and  although,  in  r^urd  to  the 
manner  in  which  he  disposed  of  some  of  these,  we  have  occasionally 
taken  the  liberty  of  expressing  our  doubts,  or  even  our  dissent,  we 
would  desire  to  forget  all  these  feelings  now,  and  to  bury  them  in 
the  grave  which  will  soon  receive  his  honoured  remains.  His 
career  is  full  of  lessons  of  encouragement  to  all  who,  with  the  con- 
sciousness of  good  powers  within  them,  are  willing  to  labour  and  ta 
wait  till  time  crowns  them  with  success.  No  one  would  think  of 
calling  Lord  Campbell  a  man  of  extraordinary  genius ;  and  yet,  by 
the  good  use  of  the  powers  which  God  gave  him,  he,  who  wait  at 
ten  years  old,  the  second  son  of  a  Scottish  Presbyterian  minister,  to 
the  old  College  of  St  Andrews,  has  died  at  the  age  of  82,  the  C\dd 
Judge  of  the  British  Empire,  and  the  foremost  in  rank  of  the  Peers 
of  his  Queen. 

Mr  CainTs  New  ISieriff  Court  BUI — The  remark  has  often  been 
Blade,  that  comparatively  few  of  the  Scotch  members  of  Parliament 
take  part  in  the  business  of  private  legislation.  This  wholesale  re- 
mission of  an  important  branch  of  their  duties  as  representatives,  has 
not  of  late  years  been  felt  as  a  practical  inconvenience ;  because  the 
absence  of  zeal  on  the  part  of  private  members  has  been  fully  com- 
pensated by  the  assiduity  of  the  gentlemen  holding,  or  expecting  to 
hold,  the  office  of  her  Majesty's  Advocate.  It  would  be  difficult  to 
point  to  any  period  of  Scotch  history  when  so  great  a  number  of 
important  legislative  changes  in  the  law  have  been  successfully  car- 
ried out,  as  in  the  fifteen  years  ending  with  session  1860.  A  large 
proportion  of  these  measures  has  been  promoted  and  carried  through 
by  the  present  Lord  Advocate,  and  his  predecessor.  Lord  Rutherfurd; 
and,  in  some  quarters,  it  has  come  to  be  considered  as  a  matter  of 
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coarse,  that  every  change  in  the  business  of  legal  procedure  ought 
to  be  initiated  by  the  responsible  advisers  of  the  Ministry.  Such  is 
not  our  opinion,  nor  do  we  think  that  so  illiberal  an  estimate  of  the 
functions  of  our  legislative  assemblies  will  find  acceptance  amongst 
the  intelligent  and  unprejudiced  members  of  the  profession.  When 
a  member,  unconnected  with  the  practice  of  the  law,  comes  forward 
to  render  a  service  to  its  practitioners,  by  improving  and  simplifying 
its  procedure,  he  may  fairly  lay  claim  to  their  confidence  and 
support. 

Mr  Caird  has  acted  in  the  spirit  of  just  consideration  towards  the 
lawyers,  in  dealing  with  the  question  of  Sheriff  Court  Reform. 
As  soon  as  he  had  ascertained  that  the  sentiments  of  the  professional 
bodies  in  Scotland  were  adverse  to  the  proposed  extension  of  the 
Inferior  C!ourt  jurisdiction,  he  at  once,  in  the  most  courteous  and 
straightforward  manner,  withdrew  his  bill ;  and  promised  to  intro- 
duce another,  embodying  those  changes  which  were  generally  ad- 
mitted to  be  desirable.  He  might  have  attempted  to  force  his 
original  measure  through  committee,  conceding  only  what  he  could 
not  carry,  and  putting  the  legal  bodies  meanwhile  to  the  expense 
and  annoyance  of  an  active  opposition.  In  the  course  which  he  has 
taken,  he  has  deferred  to  the  opinions  of  the  lawyers  in  a  matter 
with  which  they  were  specially  conversant.  His  second  bill  will  fail 
to  satisfy  the  more  thoroughgoing  reformers  of  the  mercantile  class, 
who  wish  to  assimilate  all  process  to  that  form  which  is  best  adapted 
for  the  recovery  of  debts.  Our  professional  readers,  on  the  other 
hand,  will  recognise  in  its  leading  provisions  a  simple  and  useful 
concession  to  the  demand  for  cheap  and  speedy  justice,  accompanied, 
however,  by  the  right  of  appealing  to  the  Court  of  Session  on  error  in 
law,  without  which  the  suitor  is  necessarily  exposed  to  such  practical 
injustice  as  may  result  from  the  indolence,  ignorance,  or  caprice  of 
irresponsible  judges. 

Having  already  had  occasion  to  scrutinize  the  details  of  Mr  Caird's 
first  bill,  we  have  nbt  thought  it  necessary  to  reprint  it  in  its  new 
and  amended  form.  And  the  omission  will  be  of  less  consequence 
if,  as  we  hope  to  find,  it  is  included  amongst  the  statutes  for  the 
present  session,  which  we  are  in  the  course  of  printing  as  an  appendix 
to  the  JoumaL  The  main  points  of  the  bill  are — The  extension  of 
the  Small  Debt  process  to  cases  under  L.25,  combined  with  the 
power  of  appealing  upon  points  of  law,  in  the  form  of  a  stated  case, 
for  the  opinion  of  the  Court.    The  appeal  is  to  be  to  either  of  the 
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Divisions  of  the  Coart  of  Session ;  and  it  vrill,  of  course,  be  disposed 
of  in  open  Court,  after  hearing  the  parties. 

We  aro  glad  to  find  that  the  procurators  of  the  Sheriff  Oourt  at 
Dundee  have  agreed  to  a  resolution  approving  of  the  principle  y> 
the  measure.  Considering  the  natural  reluctance  cf  those  engaged 
in  the  practice  of  the  Sheriff  Court  to  entertain  any  proposal  finr  an 
extension  of  the  small  debt  jurisdiction,  the  approval  of  the  For&r- 
shire  lawyers  is  a  strong  testimony  to  the  excellence  of  the  bill,  as 
it  is  creditable  to  the  judgment  of  that  very  important  section  of  the 
county  practitioners.  We  have  little  doubt  that  die  example  of 
Dundee  will  be  followed  in  Edinburgh;  and,  considering  how  entirely 
Mr  Caird*s  measure  accords  with  the  expressed  views  of  the  Lord 
Advocate  in  his  addresses  on  Law  Beform,  it  is  not  likely  to  en- 
counter opposition  from  Government. 

The  Indian  Judicature  Bilh. — A  considerable  amount  of  legal 
patronage  is  likely  to  be  placed  at  the  disposal  of  the  Government, 
in  the  event  of  their  being  successful  in  carrying  oat  their  Indian 
policy.  We  believe  it  is  intended,  under  the  new  powers  confisned 
on  the  Go vemor*  General,  to  erect  district  courts  throughout  the 
presidencies,  and  that  it  is  intended  that  gentlemen  of  legal  training 
and  pnictice  shall  be  alone  eligible  for  these  offices.  Hitherto  it  has 
been  the  practice  to  make  all  judicial  appointments,  except  those  in 
the  Queen's  Court  of  Appeal,  from  the  Indian  Civil  Service.  The 
result  may  easily  be  imagined.  Knowledge  of  law  was  the  last 
qualification  thought  of  in  making  the  appointments,  and  it  was 
often  ostentatiously  despised  by  the  gentlemen  charged  with  the 
administration  of  justice.  Yet  this  tenfold  intensified  Small  Debt 
Court  was  the  sole  tribunal  to  which  all  civil  questions  must  be 
referred,  whether  involving  the  rights  of  natives  or  Europeans.  The 
chief  difficulty  to  be  apprehended  in  the  working  of  the  new  scheme 
will  be  in  obtaining  the  services  of  qualified  men ;  for,  unless  the 
salaries  are  considerably  increased,  we  do  not  think  the  Government 
are  likely  to  induce  practising  barristers  to  enter  the  service.  The 
proposed  changes  on  the  constitution  of  the  Supreme  Courts  of  the 
presidencies  are  also  of  a  highly  important  nature.  We  are  glad  to 
take  this  opportunity  of  acknowledging  an  act  of  justice  rendered  by 
the  Government  to  the  Scotch  Bar.  At  present,  advocates  from 
Scotland  are  entitled  to  practise  in  the  Supreme  Courts  of  India; 
but  they  have  not  been  considered  eligible  for  high  judicial  appoint- 
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ments.  The  new  Judicature  Act  removes  this  anomaly,  and  defines 
the  qualification  for  barristers  or  advocates  appointed  to  a  seat  on 
the  Indian  Bench  at  five  years'  standing. 

Lord  CixmpbeWs  Successor. — As  our  readers  will  be  aware.  Sir 
Richard  Bethell,  under  the  title  of  Lord  Westbury,  has  succeeded 
Lord  Campbell  as  Lord  Chancellor. 
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FIRST  DIVISION. 

AiTKEN  r.  The  Edinburgh  and  Glasgow  Railway  Company  and 
Sneddon. — June  5. 
Negligence — Liability, 
The  pursuer  was  the  widow  of  a  workman  in  the  employment  of  the 
Edinburgh  and  Glasgow  Railway  Company,  at  the  Tillicoultry  station. 
The  co-defender,  Mr  Sneddon,  worked  a  colliery  in  the  neighbourhood, 
from  which  there  was  a  branch  line  communicating  with  the  railway  at 
a  ooDfflderaUe  decline.  The  allegation  was,  that  while  Aitken  was  en- 
gaged in  the  performance  of  his  duties  at  the  junction,  some  loaded  wag- 
gons on  the  branch  line  were  allowed  to  descend  the  incline  without 
warning,  and  without  any  precaution  having  been  taken  to  prevent  their 
descent  For  this  negligence  on  the  part  of  Sneddon,  it  was  attempted 
to  make  the  Edinbui^h  and  Glasgow  Bailway  Company  liable  in  dam- 
ages. The  Lord  Ordinary  found  that  no  liability  could  attach  to  that 
Company  for  an  accident  occurring  on  a  branch  line  not  under  the 
Company's  control ;  but  allowed  an  issue  to  try  the  question  of  liability 
as  between  the  pursuer  and  Sneddon.  The  case  was  argued  on  the  Ist  of 
Jone ;  and  to-day  the  Court  adhered,  holding  that  the  question  was  too 
clear  for  argument  as  the  case  stood,  though  it  might  have  been  other- 
wise had  there  been  any  allegation  that  the  Company  neglected  the 
necessary  precautions  for  the  safe  arrival  of  carriages  on  their  own  line. 
The  Lord  President  observed  that  the  Lord  Ordinary,  probably  at  the 
request  of  parties,  had  found  the  pursuer's  averments  ''relevant"  as 
against  Sneddon.  Bnt  he  thought  it  would  have  been  better  to  have 
simply  allowed  an  issue  without  determining  any  question  of  relevancy. 

Tm  Lobd  Advocate  v.  The  Commissioners  of  Supply  for  the 
County  of  Edinburgh. — June  5. 
Lands  Valiiation  Act — Land  Tax. 
The  Lord  Advocate,  as  representing  the  Board  of  Inland  Revenue,  pre- 
sented this  petition  for  a  warrant  ordidning  the  Commissioners  to  make 
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up  a  roll  of  assessment  for  the  collection  of  the  land  tax  in  all  time  com- 
ing.    Prior  to  the  Lands  Yalaation  Act,  1854,  the  duty  of  collecting  the 
land  tax  was  imposed  on  the  Commissioners  of  Supply.     The  earH^ 
statute  now  in  force  is  that  of  1690,  chapter  6,  and  the  duties  of  the 
Commissioners  were  continued  and  extended  bj  the  Acts  of  1690, 1706, 
88  Geo.  m.,  cap.  5 ;  and  finally  by  two  Acts  of  William  IV.,  whereby 
the  duty  of  collecting  the  tax  was  transferred  from  the  Commissionera 
to  the  Crown.     Whilst  those  statutes  were  in  actual  operation,  the  col- 
lector appointed  by  the  Commissioners  was  in  use  to  make  up  a  valuation 
roll  for  the  purposes  of  that  assessment,  the  requisite  information  being 
obtained  by  himself.     The  Lands  Valuation  Act,  however,  put  an  end  to 
all  local  and  partial  valuations ;  but  it  made  no  provision  for  a  separate 
valuation  of  the  land  tax,  that  tax  being  allocated  not  in  proportion  to 
the  real  rent  of  the  property,  but  to  the  valued  rent  fixed  by  Commis- 
sioners prior  to  the  Union.     The  defence  to  the  petition  was,  that  the 
Valuation  Act  did  not  impose   on  the   Commissioners   the   burden  of 
making  up  any  separate  roll  for  this  purpose,  and  that  the  duties  oi  tiie 
collector  in  making  up  a  roll  under  the  older  statutes,  being  merdj 
collateral  and  subsidiary  to  the  main   business  of  collecting  the  tax, 
ceased  when  his  functions  were  transferred  to  the  officers  of  the  Crown. 
The  Lord  Ordinary  in  Exchequer  and  the  Court  refused  the  prayer  of 
the  petition.     They  were  of  opinion  that  the  assessment  was  created  by 
statute ;  and  that,  as  the  Commissioners  were  not  required  to  lay  on  the 
assessment,  it  could  not  be  inferred  that  any  duties  wei*e  cast  upon  them 
in  regard  to  the  making  up  of  the  roll,  unless  such  duties  were  expressly 
enjoined.    It  did  not  appear  that  there  were  any  express  directions  of 
this  nature,  although  the  duty  of  valuing  and  assessing  might  be  obliga- 
tory upon  the  Commissioners  so  long  as  they  were  charged  with  the 
collection  of  the  tax.     The  Lord  President  further  observed,  that  he  had 
expected  that  the  imperfect  machinery  of  the  existing  statutes  would 
have  been  made  available  for  the  purposes  of  this  assessment,  by  means 
of  mutual  concessions  on  the  part  of  the  Commissioners  and  of  the  Crown. 
But  as  the  parties  stood  upon  their  strict  legal  rights,  the  proper  remedy 
would  be  by  an  application  to  Parliament. 

Int. — ^Thomas  Shabpe  v.  M'Leod  ob  Milleb. — June  18. 
Exchequer  Cause — JuriedictunL 
In  March  1858,  a  warrant  of  the  Sheriff-substitute  of  Glasgow  was  ob- 
tained upon  the  application  and  certificate  of  the  suspender,  Mr  Sharpe, 
as  collector  of  land  and  assessed  taxes  for  the  county  of  Lanark,  and 
directed  against  certain  persons  as  in  arrear  of  their  assessed  taxes.  In 
the  list  of  persons  so  in  arrear  was  the  name  of  Miss  Johnston,  26, 
Jamaica  Street,  for  the  sum  of  L.9,  7s.  6d.  Warrant  was  granted  by  the 
Sheriff-substitute  to  sheriff-officers  and  constables  for  poinding  and  dis- 
training the  goods  belonging  to  the  said  several  persons,  and  at  the  ex- 
piration of  four  days  without  payment,  then  for  selling  and  dispodng  of 
the  same.  The  warrant  was  used  to  seize  certain  goods  which  seem  to  have 
been  in  the  premises  in  respect  of  which  the  taxes  were  due,  but  which 
goods  are  alleged  by  the  respondent,  Mrs  Miller,  to  belong  to  her,  and 
not  to  Miss  Johnston,  the  Crown  debtor.  Mrs  Miller  then  applied  to  the 
Sheriff  of  Lanarkshire  for  interdict  against  Sharpens  carrying  out  the 
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«aie  of  the  goods  he  had  poinded.  Sharpe  then  in  his  turn  applied  to 
the  Court  of  Session,  as  the  Court  of  Exchequer,  to  interdict  Mrs  Miller 
from  proceeding  with  her  interdict  in  the  Sheriff  Court.  The  Lord 
Ordinary  in  Exchequer  (Ardmillan)  reported  the  case  to  the  First  Divi- 
sion, who  consulted  the  whole  Court.  The  consulted  judges  returned  a 
unanimous  opinion,  in  which  they  say : — ^We  do  not  think  it  necessary 
to  determine  whether  it  was  or  was  not  competent  for  Mrs  Miller  to 
apply  to  the  Sheriff  for  an  interdict  against  the  sale  of  the  goods. 
We  think  that  the  question  here  raised  is  not  as  to  the  jurisdiction 
of  the  Sheriff  Court,  hut  as  to  the  right  or  prerogative  of  the  Crown. 
As  the  seizure  was  ma<1e  under  a  tax  warrant,  and  upon  the  applica- 
tioQ  of  the  collector  of  taxes  as  such,  and  was  thus  truly  a  proceeding  in 
the  Queen's  name,  and  for  her  behoof,  as  vested  with  the  sole  right  to 
the  public  revenue ;  and  as  the  object  of  Mrs  Miller  was  not  merely  to 
recover  damages  from  the  collector  or  officer,  as  having  abused  the  war- 
rant, but  to  recover  or  lay  an  embargo  on  the  goods  themselves  thus 
seized,  her  application  ought  perhaps  to  have  been  presented  in  the 
Court  of  Exchequer,  unless  at  least  she  was  prepared  to  dispute  that 
there  was  any  such  warrant  But  assuming  it  to  be  competent  for  her  to 
apply  to  the  Sheriff,  we  are  of  opinion  that  the  Queen  had  an  undoubted 
right  at  once  to  put  a  stop  to  the  procedure  in  the  Sheriff  Courts,  and  to 
remove  the  question,  in  the  sense  afterwards  explained,  into  her  own 
Coort  of  Exchequer,  where  alone  her  Majesty  is  bound  to  suffer  any 
litigation  to  proceed  in  any  matter  directly  or  indirectly  relating  to  the 
revenue.  It  has  always,  accordingly,  been  the  practice  of  the  Court  of 
Exchequer  to  interfere  in  such  cases.  As  to  the  proper  party  to  insist 
in  the  application  for  interdict  now  made,  we  should  consider  that 
in  the  case  of  a  subordinate  officer  sued  merely  for  damages  for  an 
alleged  wrongful  act,  the  more  regular  course  would  be,  that  the  Ad- 
vocate-Geneml  should  apply  to  this  Court  for  the  exercise  of  its  juris- 
diction. But  in  the  case  of  a  collector  of  the  revenue  who  is  sought 
to  be  impeded  in  making  his  collection,  the  practice,  we  conceive,  is 
fixed,  that  he  may  apply  in  Exchequer  for  the  same  remedy  that  the 
Crown  itself  could  resort  to,  he  being  truly  responsible  for  the  collec- 
tion, and  entitled  to  every  facility  for  making  it;  and  it  being  also 
presumed  that,  in  this  matter,  he  has  the  authority  of  his  superiors,  where 
they  do  not  interfere  to  stop  his  proceedings.  This  accordingly  was  the 
?iew  taken  by  the  former  Court  of  Exchequer  in  the  case  of  Mill,  and 
other  cases  referred  to  in  the  pleadings.  We  do  not  think  that  the 
Crown,  or  collector  as  in  place  of  the  Crown,  is  bound  to  bring  up  the 
proceedings  in  the  Sheriff  Court  by  any  process  of  review  or  advocation, 
80  as  to  make  them  depend  or  be  discussed  in  this  Court  The  remedy, 
according  to  the  practice,  is  to  stop  the  proceedings  in  the  ordinary 
Court,  but  at  the  same  time  to  give  all  reasonable  facilities  to  the 
prifate  party  in  bringing  and  proceeding  with  the  proper  remedy  in  this 
Court.  The  Court  accordingly  pronounced  the  following  interlocutor : — 
^'  That  the  respondent  be  interdicted  from  farther  proceeding  in  her  ap- 
plication for  interdict  before  the  Sheriff,  or  from  extracting  or  taking  out 
in  any  way  any  deliverance  there  pronounced,  but  without  prejudice  to 
her  applying  to  the  Sheriff  for  repayment  of  the  money  consigned  by  her ; 

VOL.  V. — ^NO.  LV.  JULY  1861.  B  B  B 
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it  being  dedared  that  this  interdict  is  granted  on  the  footing,  that  thti 
suspender  shall  abide  and  answer  to  any  application  that  may  be  preseotod 
in  this  Court  at  the  respondent's  instance,  in  reference  to  the  goods  in 
question,  and  that  in  the  meantime  the  said  goods  shall  not  be  brooght 
to  sale  for  the  space  of  one  month,  to  allow  the  respondent  an  opportmity 
to  institute  proceedings  in  the  matter  in  this  Courts  for  the  determina- 
tion of  which  all  facitity  and  despatch,  so  far  as  reasonable  and  requnte, 
will  be  given  when  the  same  are  so  instituted.''  The  Crown  did  not  ask 
expenses,  and  the  Court  found  none  due. 

Hamiltoh  v.  The  Liquidators  of  the  Westebk  Bank. — June  12. 
Sak — EasentkU  Error. 

In  1856,  the  pursuer  purchased  from  the  Western  Bank  a  blod  of 
buildings  in  Manor  Place,  Maryhill,  Glasgow.  It  turned  out  afterwards 
that  the  Bank  were  not  the  proprietors  of  more  than  three-fourths  of  the 
buildings  so  conveyed.  Hamilton  raised  an  action  of  reduction  of  his 
purchase,  on  the  ground  that  he  made  it  under  essential  error.  He  was 
met  by  the  plea^  Uiat  the  articles  of  roup  contained  a  clause  obliging  the 
purchaser  to  satisfy  himself  <'  with  the  extent  and  rental  of  the  said  sob- 
jects,"  and  declaring  that  he  should  not  have  it  in  his  power  to  withhold 
pa3rment  of  the  price  in  respect  of  any  alleged  defect  in  the  said  titles,  or 
any  error  in  the  advertisement  of  the  sale,  or  upon  any  account  or  pre- 
text whatever."  The  Court  to-day  (adhering  to  the  Lord  Ordinai/s 
interlocutor)  held,  that  the  clause  in  the  articles  of  roup  could  not  cover 
such  a  case  of  essential  error — it  would  protect  the  seller  against  so 
inmiaterial  error  in  the  mensuration  of  the  subjects,  but  not  from  an 
essential  error  as  to  their  identity. 

McMillan  v.  McMillan. — June  13. 

BqHaration — Master  and  Servant. 

This  was  a  reclaiming  note  against  an  interlocutor  of  Lord  Einloch, 
pronounced  in  an  advocation  from  the  Sheriflf  Court  of  R^frewshire,  in 
which  the  question  involved  was  the  liability  of  a  master  for  damage 
caused  by  the  fault  of  his  foreman.  The  ground  of  action  was  an  allied 
injury,  terminating  fatally,  sustained  by  the  pursuer^s  son,  an  apprentice, 
whilst  endeavouring,  along  with  others  in  the  employment  of  the  de- 
fenders, to  carry  a  log  of  wood  too  heavy  for  their  strength.  It  was 
alleged  that,  during  the  currency  of  his  service,  he  and  the  other  appren- 
tices had  been  frequently  compelled  to  carry  logs  too  heavy  for  them  by 
threats  of  dismissal  or  of  corporal  punishment  On  the  29th  of  June 
1858,  he  and  ten  other  lads  were,  as  is  alleged,  '^ordered  by  John  Miller, 
one  of  the  defenders'  foremen,  and  for  whom  they  are  responsible,"  to  re- 
move the  log  in  question ;  but  finding  it  too  heavy  for  their  strength  they 
put  it  down,  and  requested  that  additional  hands  might  be  sent  to  their 
assistance.^  Having  been  again  urged  by  Miller,  <Mn  the  most  violent 
and  menacing  manner,"  to  undertake  the  job,  they  succeeded  in  carrying 
the  log  a  few  paces,  and,  in  consequence  of  this  over-exertion,  the  pur- 
suer's son  was  seized  with  concussion  of  the  brain  and  paralysis  of  the 
left  side,  in  consequence  of  which  he  died.  The  Lord  Ordinary  dismissed 
the  action,  being  of  opinion,  Ist,  that  the  position  and  authority  of 
Miller,  the  foreman,  for  whose  acts  the  defenders  were  sought  to  be  made 
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responrihle,  were  not  BufGicientlj  set  out;  and,  2dly,  that  even  if  the 
defenders  were  responsible  for  Miller,  the  lad  was  entitled  to  refuse  to 
obej  his  order,  and  could  not  have  a  claim  for  any  damage  occasioned 
through  his  own  voluntaiy  act  The  Court  recalled  the  Lord  Ordinary's 
inteilociitor,  and  allowed  issues  to  be  lodged.  The  Lord  President  ob- 
serred,  that  questions  of  law  arising  out  of  the  relations  of  master  and 
servant  could  not  be  satis&ctorily  determined  until  the  facts  of  the  case 
had  been  evolved^  Much  might  depend  upon  the  position  of  MiUer,  and 
the  authority  he  was  entitled  to  exercise  over  the  apprentices ;  but  he 
could  not  say  that  the  pursuer  was  bound  to  set  this  out  in  detail  upon 
record.  On  the  second  branch  of  the  Lord  Ordinary's  opinion,  he  was 
not  prepared  to  hold,  with  the  Lord  Ordinary,  that  the  fact  of  the  servant 
being  partly  in  fault  must  necessarily  exculpate  the  master.  The  ex- 
tent to  which  obedience  should  be  carried,  was  properly  a  jury  question ; 
and  if  the  pursuer's  son  was  an  apprentice  as  alleged,  he  was  entitled  to 
look  to  the  master,  and  to  those  holding  his  authority,  for  directions  how 
to  avoid  risk  such  as  that  from  which  he  was  said  to  have  suffered,  and 
was  not  entitled  to  refuse  obedience  to  every  order  which  he  might  sup- 
pose to  be  attended  with  danger. 

Siup.^  Mbs  Rkid  v.  Flowsbdew's  Tbustess. — June  14. 


The  respondents,  the  trustees  of  the  late  Mr  Flowerdew,  writer,  Dun-» 
dee,  obtained  a  decree  in  absence  for  a  debt  against  Mrs  Reid,  and  others 
interested  in  the  late  James  Cooper's  estate.  She  seeks  to  suspend  the 
decree.  Lord  Ordinary  Einloch,  whose  interlocutor  was  unanimously 
adhered  to,  in  his  note  thus  explains  the  case  : — "  By  the  Act  1  and  2 
Victoria,  cap.  86,  sec  6,  it  is  provided  that  '  it  shall  be  lawful  for  any 
party  to  bring  a  suspension  of  any  decree  in  absence  pronounced  in  the 
Court  of  Session,  by  lodging  in  the  Bill  Chamber  a  note  of  suspension  of 
the  form  and  effect  of  notes  of  suspension  hereinbefore  allowed  to  be 
broQght  of  decrees  inforo  of  inferior  Courts.'  The  Act  of  Sederunt^  24th 
December  1838,  prescribes  forms  to  be  observed  in  the  case  of  notes  of 
advocation  and  suspension ;  and  in  the  case  of  a  suspension  of  a  decree 
in  absence  pronounced  by  the  Court  of  Session,  the  prescribed  form  be-* 
gins,  'That  the  complainer  has  been  charged,  or  is  threatened  to  be 
charged,'  etc.;  and  the  prescribed  prayer  is,  'May  it  therefore  please 
your  Lordships  dn^UdUr  to  suspend  the  said  decree  in  absence  and 
charge,  and  whole  grounds  and  warrants  thereof,  and  to  repone  the  com- 
plainer against  the  same.'  The  complainer  in  the  present  case  had  used 
the  identical  words  of  the  Act  of  Sederunt.  But  the  respondents  objeet 
that,  although  tiie  decree  in  absence  complained  of  had  the  form  of  a 
decree  for  payment  against  the  defenders  in  the  process,  as  representa- 
tives of  the  deceased  James  Cooper,  yet  it  was  restricted  in  its  effects  to 
a  decree  of  constitution  against  Mr  Cooper's  trust  estate  and  succession, 
80  that  no  charge  could  be  given  on  it,  and  therefore,  it  is  contended,  the 
present  suspension  as  of  a  threatened  charge  is  incompetent.  The  Lord 
Ordinary  can  by  no  means  give  effect  to  this  objection.  The  clause  is 
one  of  style ;  and  clauses  of  style  are  not  to  be  construed  literally.  The 
clause  is  simply  the  appointed  form  for  bringing  the  decree  in  absence 
under  review.     It  is  no  more  to  be  objected  to  on  the  ground  of  not 
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possessing  literal  accuracy,  than  is  the  common  judgment,  '  finding  the 
letters  and  charge  orderly  proceeded,'  as  every  day  pronounced  in  pro- 
cesses of  suspension  and  interdict,  and  other  processes  of  saspensiou 
where  no  charge  exists,  or,  in  the  strict  sense,  can  possibly  exist  The 
substance  of  the  note  lies  in  the  prayer,  which  rightly  prays  the  Court 
*  to  suspend  the  said  decree  in  absence,  and  whole  grounds  and  warrants 
thereof,  and  to  repone  the  complainer  against  the  same.'  If  the  note  also 
refers  to  a  non-existent  or  fictitious  charge,  this  will  not  affect  its  com- 
petency and  efficacy  otherwise.  The  argument  of  the  respondents,  if 
well  founded,  would  preclude  from  being  reviewed  in  this  way  decrees  of 
declarator,  and  many  others ;  indeed,  every  decree,  except  a  decree  for 
payment  in  the  narrowest  sense.  Yet  the  statute  declares  it  lawful  *  to 
bring  a  suspension  of  any  decree  in  absence  pronounced  in  the  Court 
of  Session.'" 

Eabl  of  KnrroRE  v.  Lord  Inyerabt. — June  15. 
Entail — Irritant  Clause, 
This  was  an  action  for  the  purpose  of  reducing  the  entail  of  the  lands 
of  Eintore,  which  was  executed  by  John,  Earl  of  Eintore,  and  his  eldest 
son,  in  February  1694.  The  objection  to  it  was,  that  there  was  no 
effectual  irritant  clause  as  regards  the  contracting  of  debts.  The  pro- 
hibitory clause  was  admitted  to  be  unobjectionable.  The  irritant  clause 
was  in  the  following  terms : — "  And  if  the  said  William,  Lord  Invenuy, 
and  the  other  heirs,  male  or  female,  named  in  the  taillie,  or  their  heires, 
shall  contravein  the  premises,  then,  and  in  that  case,  all  the  said  vendi- 
tions, alienations,  dispositiones,  infefments,  alterationes,  infringements, 
bonds,  tacks,  obleidgements,  and  all  other  crymes,  treasones,  deeds,  and 
acts  done  in  the  contrair  of  this  present  taillie  and  provision,  shall  be 
null  and  voide  in  themselves,  ipso  factOy  without  the  necessity  of  any 
action  or  sentence  of  declarator  thereupon."  A  majority  of  the  Court 
to-day  were  of  opinion  that  the  entail  was  valid,  on  the  ground  that, 
though  in  the  irritant  clause  contracting  debt  was  not  expressly  men- 
tioned, the  general  words  at  its  close  were  sufficient  to  cover  it.  Lord 
Deas  was  of  a  contrary  opinion,  holding  that  the  general  expression, 
"  deeds  and  acts  done,"  etc.,  referred  only  to  such  deeds  and  acts  as  were 
expressly  enumerated. 

Eabl  of  Kintore  v.  Lord  Inyerurt. — June  19. 
Entail — Irritant  Clause, 
This  action  of  declarator  has  been  brought  to  set  aside  the  entail  of 
Haulkerton,  on  the  ground  that  the  prohibition  against  disponing  is  not 
properly  fenced  by  the  irritant  clause.  The  lands  and  barony  of  Haul- 
kerton are  held  by  the  pursuer  under  a  deed  of  entail,  dated  26th  June 
1819,  and  duly  recorded  in  the  Register  of  Tailzies.  This  deed  contains 
various  prohibitions,  and  particularly  the  cardinal  prohibitions  against 
altering  the  order  of  succession,  selling,  disponing,  wadsetting,  or  im- 
pignorating  the  lands,  and  contracting  debts ;  and  also  against  granting 
long  leases,  and  suffering  adjudications  to  be  led  against  the  estate. 
These  prohibitions  are  fully  and  distinctly  expressed,  and  are  not  denied 
to  be  effectual.  The  irritant  clause  is  in  these  terms : — *'  Declaring 
hereby,  that  if  the  said  Anthony  Adrian,  Earl  of  Kintore,  or  other  heirs- 
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male  of  the  body  of  the  said  deceased  Anthony,  Earl  of  Kintore,  or  any 
of  the  other  heirs  or  members  of  entail  above  mentioned,  substituted  to 
them,  shall  act  and  do  in  the  contrary  with  respect  to  altering  the  order 
of  succession,  selling,  or  contracting  debts,  granting  leases,  suffering 
adjadicaUons  to  be  deduced,  or  in  any  one  of  the  several  particulars 
above  mentioned,  then,  and  in  that  case,  all  and  every  one  of  such  acts 
and  deeds,  with  all  that  shall  happen  to  follow,  or  might  be  otherwise 
competent  to  follow  thereupon,  shall  be  ipso  facto  void  and  null,  and  of 
no  force,  strength,  or  efifect,  in  the  same  manner  as  if  the  said  acts  had 
not  been  done,  acted,  or  committed."  To  this  irritant  clause  the  pursuer 
objects  that,  although  it  is  specially  directed  against  altering  the  order  of 
succession,  selling,  or  contracting  debts,  or  granting  long  leases,  there  is 
no  irritancy  against  disponing,  so  as  to  strike  at  gratuitous  dispositions, 
or  alienations  effected  in  any  other  way  than  by  deeds  altering  the  suc- 
cession, or  selling  or  contracting  debt,  or  granting  long  leases.  The 
majority  of  the  Court  (adhering  to  the  interlocutor  of  the  Lord  Ordinary) 
were  to-day  of  opinion,  that  the  general  words  at  the  conclusion  of  the 
enumeration  in  the  irritant  clause  were  sufficient  to  cover  dispositions, 
though  they  were  not  enumerated,  and  therefore  that  the  entail  was 
valid.  Lord  Deas  differing,  holding,  on  the  authority  of  the  isase  of 
Home  V.  Rentde^  sec.  3,  and  M.L.  142,  that  the  entailer  having  framed 
the  irritant  clause  on  the  principle  of  enumeration,  could  not  be  held  to 
have  irritated  any  acts  not  enumerated,  and  therefore  that  the  irritancy 
was  not  directed  against  dispositions ;  and  his  Lordship  was  accordingly 
for  sustaining  the  objection  to  the  entail. 

Divorce^  Dokald  v.  Donald. — June  20. 
Eecriminatian — Expenses. 
The  question  in  this  case  related  to  the  competency  of  proceeding  to 
judgment  in  an  action  of  divorce,  while  a  counter  process  was  depending 
at  ^e  instance  of  the  other  party.  A  motion  had  been  made  for  a  con- 
junction of  the  processes  at  a  previous  stage  of  the  cause,  which  was  re- 
fused by  the  Inner  House,  on  the  ground  that  the  record  in  the  action 
at  the  husband's  instance  had  not  been  closed.  That  step  had  since 
been  taken,  and  the  husband  was  prepared  to  enter  on  a  proof  of  his 
averments ;  and,  in  those  circumstances,  he  asked  that  procedure  in  the 
other  action  should  be  sisted.  The  Lord  Ordinary  had  granted  a  sist  for 
a  fortnight,  and  to  his  interlocutor  the  Court  adhered,  as  they  considered 
it  necessary,  although  recrimination  could  not  be  pleaded  without  a 
counter  action,  that  the  Court  should  be  in  possession  of  information  as 
to  the  conduct  of  both  parties  before  proceeding  to  the  ultimate  disposal 
of  the  litigation.  The  Lord  President  observed  that,  in  point  of  prin- 
ciple, he  considered  that  the  pursuer  in  the  second  action  was  entitled  to 
reasonable  delay ;  but  the  extent  of  time  to  be  afforded  to  him  was 
within  the  discretion  of  the  Court,  and  he  would  not  be  allowed  to  hang 
up  the  case  indefinitely.  Mr  Eraser,  for  the  husband,  having  moved 
that  expenses  be  found  doe  to  neither  party,  the  Court  refused  the 
motion,  but  reserved  the  expenses  of  this  discussion  for  another  con- 
sideration. 
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SECOND  DIVISION. 
FrrzanDfONS  v.  Linton. — June  6. 
Suspension — Etidence. 
This  was  a  suspension  of  a  conviction  pronounced  by  Sheriff  Hallard 
against  the  suspender  Fitzsimmons,  upon  a  complaint  charging  him,  and 
William  M^Luskie  and  his  wife,  with  bartering  or  selling  spirits  with- 
out a  certificate.  The  complaint  was  heard  before  the  Sheriff,  on  the 
19th  December  1859,  when  several  witnesses  were  examined  for  the 
prosecution,  and  the  case  was  adjourned  till  the  21st.  On  that  daj,  the 
respondent,  by  minute  on  the  record,  departed  from  the  complaint 
against  M^LudLie  and  his  wife,  and  a  conviction  against  the  suspender 
was  thereafter  written  out  It  was  alleged  by  the  suspender  that  he 
tendered  M^Luskie  and  his  wife  as  witnesses  on  his  behalf,  afler  the 
complaint  against  them  had  been  passed  from,  and  before  any  further 
procedure  had  taken  place,  and  that  the  Sheriff  refused  to  take  their 
evidence;  but  the  respondent  averred  that  judgment  had  actually  been 
pronounced  before  the  suspender  made  the  above  tender.  As  the  parties 
were  tjius  at  issue  as  to  the  time  when  the  suspender  tendered  the  eri* 
dence  of  M^Luskie  and  his  wife,  the  Court  to-day,  afler  hearing  counsel, 
remitted  to  Sheriff  Gordon  to  inquire  into  and  investigate  the  averments 
of  the  parties,  taking  such  evidence  as  they  may  think  necessary,  and  to 
report  the  investigation  to  the  Court. 

Stewart  v,  Grawfobd. — June  6. 
Assessment — Shootings. 
Mr  Stirling  Crawford  was  lessee  of  the  shooting  over  certain  estates 
belonging  to  the  Duke  of  Athole,  and  the  question  raised  in  this  action 
was,  whether  he  was  liable  to  be  assessed  for  poor-rates  on  his  shooting- 
rent  as  an  occupier,  under  the  Poor-law  Act  The  Court,  affirming  the 
judgment  of  the  Lord  Ordinary,  unanimously  held  that  he  v^as  liaUe  to 
assessment 

PeL,  Catherine  Allan. — June  6. 
Record  of  Inhibitions. 
In  this  case,  the  petitioning  creditor  in  a  sequestration  presented  a 
petition  to  the  Court,  craving  authority  to  the  keeper  of  the  Renter  of 
Inhibitions  to  record  an  abbreviate  of  the  petition,  and  deliverance  in  the 
sequestration,  although  the  time  appointed  for  doing  so,  by  the  48th 
section  of  the  Bankrupt  Act,  had  expired.  The  omission  was  per  si- 
curiam,  and  the  Court,  upon  precedents  being  cited,  granted  authority  as 
craved. 

Renfrew  and  Brown  v.  Magistrates  of  Glasgow. — June  7. 
Eix^^enaes-^Mandatory. 
In  this  case  the  defenders  had  obtained  decree  for  expenses  against  the 
pursuers,  but  the  mandatory  not  being  mentioned  in  the  decree,  a 
difficulty  had  occurred  in  extracting  it  against  him.  The  defenders 
having  made  an  application  to  the  Court  to  get  decree  against  him,  this 
motion  was  resisted  by  the  mandatory  as  to  the  expenses  incurred  before 
he  became  mandatory.     Minutes  of  debate  were  ordered  by  the  Court; 
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and  one  had  been  lodged  for  the  defendersy  but  none  for  the  pursuers, 
and  no  appearance  was  made  for  them  at  the  bar  to-daj.  The  Court 
held,  that  a  person  who  became  mandatory  for  a  person  out  of  Scotland 
did  not  become  responsible  judkalum  sohn.  As  regards  the  merits,  he 
only  represented  him  to  the  extent  of  making  the  decree  binding  upon 
him.  But  the  mandatory  was  personally  liable  in  all  the  other  obliga- 
tions which  arise  from  the  contract  of  Utis  contestation  such  as  the  right 
conduct  of  the  cause,  and  fbr  the  whole  expenses  incurred  in  it,  if  a  de- 
cree to  that  effect  is  pronounced  while  he  remains  mandatory.  No  dis- 
tinction can  be  made  as  to  expenses  incurred  before  he  became  manda- 
tory. When  he  became  mandatory,  he  took  that  responsibility  upon 
him. 

AudiUn^s  Beporty  Gbeekbill  v.  Glabstons  asd  Othebs.— June  7. 
Expenses — Jomi  Defence. 

This  is  an  action  at  the  instance  of  one  pursuer  against  six  defenders, 
in  the  course  of  which  findings  of  expenses,  partial  or  total,  have  been 
pronounced  in  favour  of  every  one  of  the  parties  on  both  sides.  Mr 
CnUen,  W.S.,  one  of  the  defenders,  who  acted  as  agent  in  the  cause  not 
only  for  himself  but  for  three  other  defenders,  maintained  (in  reference  to 
a  finding  of  expenses  for  the  defenders  against  the  pursuer),  that  in  re- 
spect he  appeared  for  four  different  defenders  (himself  included),  two  of 
whom  lodged  a  joint  defence,  and  each  of  the  other  two  a  separate  de- 
fence, he  is  entitled  to  charge  for  all  the  ordinary  callings  of  the  cause, 
and  other  procedure  in  the  action,  applicable  in  common  to  all  the  four, 
not  once  only,  but  four  or  at  least  three  times  over.  The  auditor  made 
a  special  report  to  the  Court,  in  which,  in  reference  to  common  empensesy 
such  as  charges  for  callings  of  the  cause  when  papers  were  ordered,  dis- 
cussions or  inddeatal  points  applicable  to  all  the  parties,  and  the  like — 
which  had  no  special  reference  to  the  cases  of  the  individual  defenders, 
who  had  made  separate  appearance,  but  applied,  on  the  contrary,  equally 
to  all  the  defenders,  for  whom  Mr  GuUen  acted  in  the  process — the 
auditor  holds,  and  the  universal  practice  in  ordinary  actions  has  always 
been,  that  an  agent  acting  for  a  number  of  defenders  in  a  case  at  the 
instance  of  a  single  pursuer,  is  only  entitled  to  make  the  same  charges 
as  if  he  acted  for  one  only,  and  that  whether  separate  or  joint  defences 
(or,  as  in  the  present  instance,  partly  separate  and  partly  joint  defences) 
have  been  lodged ;  though  in  the  case  of  separate  defences  having  been 
necessarily  or  justifiably  stated,  the  agent  is  of  course  entitled  to  charge 
for  all  the  additional  expenses  arising  from  the  separate  appearance  made 
by  the  different  defenders,  as  well  as  for  the  share  or  proportion  appli- 
cable to  each,  of  the  common  expenses  incurred  for  the  whole.  This  rule 
bas  always  been  applied  equally  in  taxations  between  an  agent  and  his 
clients,  as  in  those  between  the  parties  in  a  suit  where  expenses  have 
been  found  due  to  one  or  other  of  them,  and  the  auditor  has  accordingly 
given  effect  to  it  in  the  taxation  of  the  accounts  of  expenses  found  due 
to  the  defenders  in  this  case.  The  Court  to-day  approved  of  the  report, 
holding  the  rule  laid  down  by  the  auditor  to  be  not  only  supported  by 
pTBctice,  as  stated  by  him,  but  also  to  be  reasonable  in  itself.  They  also 
intimated  an  opinion,  that  an  agent  was  not  entitled  to  charge  his  clients 
on  any  other  principle  than  that  laid  down  as  between  party  and  party. 
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The  National  Exchange  Company  op  Glasgow  v.  Drew  and  Dick. 

— June  9. 
Conjunction — Grounds  of  Action, 
There  are  two  actions  now  in  dependence  at  the  instance  of  this  Com- 
pany against  the  defenders.  The  6rst  was  raised  in  October  1848,  for 
payment  of  a  call  on  certain  shares  of  the  Company  held  by  the  de- 
fenders, and  the  record  in  it  was  closed  in  June  1860  ;  the  other  for  pay- 
ment of  a  call  on  the  same  shares,  and  the  record  on  it  was  closed  on  22d 
December  1860.  The  defenders  moved  the  Lord  Ordinary  to  conjoin 
the  processes ;  but  the  pursuers  objected,  on  the  ground  that  this  motion 
was  an  attempt  on  the  part  of  the  defenders  to  cure  an  imperfect  record 
made  up  by  them  in  the  first  action  by  means  of  the  record  in  the  second, 
which  contained  new  averments  and  new  pleas,  and  raised  a  new  question 
as  to  part  of  the  shares  not  hinted  at  in  the  first  case.  The  pursuers,  how- 
ever, offered  to  let  the  second  action  stand  over  till  the  first  was  decided 
The  defenders,  however,  refused  to  agree  to  this.  The  Lord  Ordinary 
held  that  there  was  such  a  difference  between  the  two  cases  as  to  justify 
the  pursuers  in  resisting  the  motion.  Accordingly  refused  to  conjoin. 
The  Court  to-day  adhered. 

Declarator — The  Trustees  of  the  Earl  op  Leven  and  Meltille 

V,  Cart  WRIGHT  and  Others. — June  12. 

Entail — Bes  judicata. 

This  action  was  raised  by  the  late  Earl  of  Leven  and  Melville,  to  Lave 
it  found  that  the  fettering  clauses  in  a  deed  of  entail,  executed  by  the 
Earl  of  Leven  in  1 784,  had  not  been  effectually  applied  to  certain  knds 
described  in  the  conclusions  of  the  summons.  The  action  was  directed 
against  the  substitute  heirs  of  entail.  The  defenders,  inter  aHa,  raised 
the  ^lesi  of  res  judicata.  This  plea  was  rested  upon  a  judgment  of  the 
Court  in  an  action  of  declarator  and  reduction,  brought  by  the  marriage- 
contract  trustees  of  Lord  Balgonie,  for  protecting  the  rights  of  the  heirs 
of  the  marriage  under  the  contract  and  deed  of  entail  against  the  Earl 
of  Leven  and  Lord  Balgonie  (the  pursuer's  grandfather  and  father),  and 
certain  parties  to  whom  they  had  conveyed  the  lands  in  trust  for  behoof 
of  creditors.  The  Lord  Ordinary  repelled  this  and  other  pleas  of  the 
defenders.  The  Second  Division,  on  the  case  coming  before  them, 
ordered  a  hearing  before  the  whole  Court.  The  Lord  President  and 
other  consulted  judges,  with  the  exception  of  Lord  Curriehill,  held  the 
plea  of  res  judicata  effectual  without  qualification,  on  the  ground  that  the 
validity  of  the  entail  as  to  the  lands  named  was  the  question  in  both 
cases,  and  that  the  parties  in  the  former  case  were  the  predecessors  and 
authors  of  the  parties  in  the  present  case.  Lord  Curriehill  was  of  opinion 
that  the  judgment  in  the  former  case  settled  the  validity  of  the  entail 
between  the  parties  to  that  action  and  their  representatives,  and  that  the 
parties  in  the  present  case  were  so.  The  plea  o£  res  judicata  was,  there- 
fore, a  good  answer  to  the  declaratory  conclusions  that  the  entail  was 
not  valid.  But  the  conclusion  that  deeds  of  alienation  should  be  valid, 
ought  to  be  dismissed)  as  a  decree  upon  it  would  be  of  no  avail  in  a  ques- 
tion with  third  parties.  The  Second  Division  concurred  with  the  ma- 
jority. 
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Rsn>  V.  Clerk  to  Road  Trustees  for  Western  District  of  Stirling- 
shire.— June  14. 
Road — Sufficiency. 

This  was  a  petition  and  complaint  against  the  trustees  in  respect  of  the 
state  of  a  road  leading  from  Kirkintilloch  to  Springfield  Bridge,  and 
thence  to  Mnckrofl  Bridge.  The  complaint  set  forth  that  various  parts 
of  this  road  were  not  of  the  statutory  width,  and  that  parts  of  it  adjoining 
Springfield  Bridge  were  of  so  low  a  level,  that  at  certain  seasons  it  be- 
came impassable  from  floods  of  the  river  Kelvin.  The  Court  made  a 
remit,  and  obtained  a  report  as  to  the  state  and  width  of  the  road  and 
bridges.  The  road  trustees  stated  that  they  were  willing  to  make  a  road 
of  the  proper  width,  but  maintained  that  they  were  not  bound  to  raise 
the  level  of  the  road,  and  contended  that  the  state  of  the  bridges  was  not 
a  question  raised  in  the  petition  ;  and  that,  even  if  it  were,  they  were  not 
bound  to  make  them  of  the  width  of  20  feet^  The  Court  held  that  the 
raising  of  the  level  of  the  road  to  avoid  floods  was  an  alteration  of  the 
road  which  the  trustees  were  not  bound  to  make.  It  was  a  change  on 
the  road  as  much  as  a  lateral  deviation.  The  question,  whether  the  road 
trustees  were  bound  to  make  the  bridges  of  the  width  of  20  feet,  was  a 
new  and  diflicult  one ;  but  it  was  not  raised  in  the  present  complaint,  as 
the  description  of  the  road  given  did  not  necessarily  include  the  bridges. 
Pe/.,  Ktle. — June  15. 
Curatory — Next  of  Kin, 

This  was  a  petition  of  a  natural  child  who  was  desirous  of  having 
curators  appointed,  praying  the  Court  to  dispense  with  the  citation  of  the 
nearest  of  kin  both  on  the  mother's  and  father's  side.  The  Court,  on 
16th  May  last,  appointed  a  minute  to  be  given  in,  stating  the  circum- 
stances in  which  the  petitioner  was  placed,  and  the  grounds  of  the  ap- 
plication. A  minute  was  given  in  accordingly,  which  set  forth  that  the 
petitioner  was  illegitimate,  that  his  father  was  dead,  and  that  his  mother 
and  all  his  nearest  of  kin  on  the  mother's  side  were  resident  in  England. 
It  further  stated,  that  ih&  brother  of  the  petitioner's  fitther  was  alive  in 
Scotland,  but  that  no  precedent  could  be  found  for  citing  a  relative  on 
the  fiither^s  side  to  the  election  of  curators  by  an  illegitimate  minor.  The 
Court  to-day  granted  the  application. 

Gillespie  v.  Youkg  and  Others. — June  19. 
Patent — Lord  Advocates  Concourse. 
This  was  an  action  of  reduction,  brought  by  Mr  and  Mrs  Gillespie  of 
Torhane  Hill,  of  a  patent  granted  in  1850  to  Mr  James  Young,  of  the 
Bathgate  Chemical  Works,  for  improvements  in  the  distillation  of  coal 
with  the  view  to  the  production  of  paraffine  and  paraflline  oil.  The  pur- 
suer had  sent  the  summons  to  the  Lord  Advocate  to  obtain  his  concur- 
rence, as  required  by  the  Patent  Law  Amendment  Act,  and  had  received 
it  bac^  with  the  usual  marking  by  the  Lord  Advocate's  clerk.  The  de- 
feoders  objected  m  Ztmtne,  that,  by  the  48d  section  of  the  said  Act,  it  is 
provided  '^  that  all  actions  in  the  Courts  of  Scotland  for  the  repeal  of 
letters  patent  shall  be  in  the  form  of  a  reduction,  with  concurrence  of  the 
Lord  Advocate ;  which  concurrence  he  is  authorized  and  empowered  to 

VOL.  v.— NO.  LV.  JULY  1861.  C  C  C 
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give  upon  just  cause  shown  only  ;*'  and  that  in  the  present  case  there  was 
no  concurrence  bj  the  Lord  Advocate  on  cause  shown.  The  Lord  Ordi- 
nary (ArdmiUan)  held  that  the  marking  by  the  clerk  was  a  sufficient  ex- 
pression of  the  Lord  Advocate's  concurrence,  and  it  was  not  competent 
to  inquire  whether  that  had  been  given  on  cause  shown ;  the  directioD 
to  that  effect  being  merely  intended  for  the  guidance  of  the  Lord  Advo- 
cate. The  defenders  reclaimed,  and  counsel  were  heard  to-day.  The 
Court  suggested  that  the  Lord  Advocate  should  be  required  to  say  whether 
he  had  given  his  concurrence  on  cause  shown,  as  required  by  the  Act : 
and  if  so,  when,  and  in  what  manner ;  and  also,  whether  his  clerk  had 
special  authority  to  give  such  concurrence  ?  and  this  having  been  assented 
to  by  the  parties,  the  pursuer  was  ordained  to  lay  the  case  before  the 
Lord  Advocate  with  this  view. 

DoBBiB  V.  Johnston. — Jvne  19. 
New  Trial — Eaxq>tion — Amhiguity, 
In  this  case,  in  which  an  issue  was  tried  to  set  aside  a  purchase  which 
had  been  made  in  consequence  of  "false  and  fraudulent"  representations  of 
directors,  a  motion  was  made  for  a  new  trial,  on  the  ground  of  ambiguitj 
of  the  verdict,  and  of  the  circumstances  in  which  it  was  received.  The 
jury  having  been  unable  to  agree  to  a  verdict  on  the  ezpiiy  of  three 
hours,  counsel  were  allowed  to  leave  the  Court ;  but  before  they  could 
be  recalled,  the  jury  returned  into  Court  with  a  verdict,  finding  that  the 
representations  in  question  were  false  but  not  fraudulent.  The  Lord 
Justice-Clerk  told  the  jury,  in  substance,  that  this  was  a  verdict  for  the 
defenders ;  but  with  their  consent  it  was  taken  down  in  the  words  of  the 
jury,  the  Chancellor  having  intimated  that  they  wished  it  to  be  considered 
a  verdict  for  the  pursuers.  No  damages  were  found.  The  motion  was 
supported  by  affidavits  from  the  jury,  and  the  notes  of  the  Lord  Justice* 
Clerk  were  referred  to  as  evidence  of  what  occurred  in  Court  The 
Court  held  that  the  verdict  returned  was  not  a  special  verdict,  because 
it  did  not  refer  to  any  special  facts.  As  a  general  verdict,  it  was  ex- 
hausted ;  because  it  dealt  with  the  two  propositions  in  the  issue,  affirm- 
ing one,  and  negativing  the  other.  Although  the  formal  words,  "  find  for 
the  defender,"  were  wanting,  the  verdict  was  good  as  a  general  answer 
to  the  issue.  A  bill  of  exceptions  was  then  tendered  to  the  ruling  of  the 
Court,  under  the  provisions  of  the  Jury  Court  Acts ;  but  this  was  re- 
fused as  incompetent 

WaDDKLL  t;.  MONKLANDS  RaILWAT  Co. — JufU  21. 

Bailway — ObligaHon  to  Fence, 
This  action  was  brought  in  the  Sheriff  Court  of  Airdrie  for  the  value  of 
cattle  kiUed  on  the  defenders'  line  of  railway.  The  catde  had  strayed  torn 
fields  on  a  farm  not  adjoining  the  railway.  The  Sheriff-substitute  held,  in 
accordance  with  certain  En^sh  cases,  that  there  was  no  obligation  on  the 
railway  company  to  fence  except  in  a  question  with  the  owner  or  oc- 
cupier of  lands  adjoining  the  railway,  and  that  the  cattle  were  trespassing 
at  the  time  of  the  accident  The  Sheriff  recalled  this  interlocutor,  and 
held  that  the  railway  company  were  bound  at  common  law,  as  well  as  bj 
statute,  to  fence  the  railway,  and  so  were  liable  for  the  damage  done  to 
the  cattle  arising  from  the  want  of  fences.     The  defenders  reclaimed,  and 
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to-day  the  case  was  advised.  The  Court  held  that  the  obligation  on  the 
railwaj  company  to  fence  their  line  throughout  was  an  obligation  in 
favour  of  the  proprietors  and  occupiers  of  the  lands  adjoining,  and  of 
persons  in  their  right.  The  pursuer  in  the  present  case  had  no  such 
tide,  and  the  cattle  were  trespassing.  The  9th  section  of  5th  and  6th 
Vict  was  an  obligation  on  the  railway  company  for  the  protection  of  the 
general  public  at  places  where  the  railway  and  a  turnpike  crossed  each 
other.  The  lOth  section,  which  required  fences  throughout  the  line,  was 
for  the  protection  of  the  public  travelling  on  the  line,  and  not  of  the 
general  pubHc.  The  principle  on  which  the  case  of  Black  and  others, 
referred  to  by  the  pursuer,  was,  that  when  one  creates  a  danger  in  the 
vicinity  of  a  place  of  public  resort,  he  is  bound  to  protect  the  public. 
This  principle  could  not  apply  here. 
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Pridat,  Mat  81,  1861. 

Weems  i;.  Mathieson  or  Love. 

This  was  an  appeal  against  a  judgment  pronounced  by  the  First 
Division  of  the  Coxart  of  Session  of  Scotland. 

The  appellant,  John  Weems,  was  a  plumber  and  tinsmith  at  Johnston, 
in  the  Abbey  parish  of  Paisley,  in  Renfirewshire ;  and  the  respondent 
was  Mrs  Marion  Mathieson  or  Love,  the  daughter  and  executrix  of  the 
deceased  Mrs  Janet  Houston  or  Mathieson,  formerly  of  George  Street, 
Johnston,  whose  late  husband  was  a  weaver.  The  question  was, 
whether  the  appellant  was  liable  to  the  mother  of  ihe  respondent,  Mrs 
Janet  Mathieson,  whose  son  was  killed  by  the  Ming  of  a  cylinder  while 
in  his  employment. 

William  Mathieson,  the  son  of  Janet  Houston  Mathieson,  was  a  jour- 
neyman tinsmith  in  the  employment  of  the  appellant,  and  on  the  12th 
November  1855  he  was  killed  instantaneously  by  the  M  of  a  cylinder 
belonging  to  the  appellant,  under  which  he  was  working,  and  which 
bad  been  suspended  by  means  of  a  chain  from  three  poles  b^  the  appel- 
lant, or  under  his  order  and  direction.  Mrs  Mathieson  raised  a  sum- 
mons in  the  Sheriff  Court  of  Renfrewshire  against  the  appellant,  for 
damages  in  respect  of  the  death  of  her  son,  on  whom  she  was  mainly  de- 
pendent for  her  support  The  Sheriff-substitute  pronounced  a  judgment 
by  which  he  assoilzied  the  defender,  now  the  appellant ;  but  this  inter- 
locntor  was  recalled  by  the  Sheriff,  who  found  that  the  injury  had  occurred 
through  defect  in  the  apparatus  used  by  the  appellant,  whom,  therefore, 
he  dedared  liable  in  L.125  damages  to  Mrs  Mathieson.  The  appellant 
removed  the  case  to  the  Court  of  Session  by  adrocation ;  but  after  full 
Hussion,  the  Lord  Ordinary,  Lord  Kinloch,  confirmed  the  findmg  of 
the  Sheriff,  and  ordained  the  appellant  to  pay  the  damages  of  L.35,  ISs. 
8d^  the  pursuer's  expenses  in  the  Sheriff  Court.  Against  this  mterlo. 
CQtor  the  appellant  reclaimed  to  the  Inner  House,  when  the  Lords  of  the 
First  Division  adhered  to  the  interlocutor  which  had  been  pronounced 
by  the  Lord  Ordinary.  It  was  against  this  judgment  that  the  present 
appeal  had  been  entered.     During  the  course  of  the  proceedings  Mrs 
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Janet  Houston  Mathieson  died,  and  the  judgment  of  the  Court  of  Session 
was  now  supported  by  her  daughter,  Mrs  Marion  Love,  and  her  husband, 
James  Love,  tinsmith,  of  Johnston. 

It  was  now  contended  by  the  counsel  for  the  appellant — ^firstly,  that 
the  accident  which  caused  the  death  of  William  Mathieson  was  occa- 
sioned by  the  negligence  of  one  of  his  fellow-workmen  ;  and,  secondljY 
that  the  respondent,  as  the  representative  of  the  mother  of  the  deceased, 
was  not  entitled  to  recover  damages  for  the  death  of  her  son. 

Their  Lordships,  however,  were  of  opinion  that  the  accident  oocuired 
through  the  fault  of  the  appellant ;  that  the  mother  of  the  deceased, 
having  lost  her  son,  who  supported  her,  was  entitled  to  recover  damages 
for  his  death,  and  that  the  present  respondent  was  competent  to  main- 
tain the  suit. 

The  decision  of  the  Court  of  Session  was  therefore  affirmed. 


Tuesday,  June  4. 
Rahsat  V,  Forbes  and  Others. 

This  was  an  appeal  from  a  decree  of  the  Second  Division  of  the 
Court  of  Session  of  Scotland,  pronounced  under  the  following  circum- 
stances :— 

Some  years  ago,  one  of  the  Ramsay  bursaries  in  the  University  of  St 
Andrews  became  vacant  The  vacancy  was  duly  announced,  and  a  com- 
petitive examination  was  held  in  order  that  a  proper  person  might  be 
selected  to  fill  it.  There  were  three  candidates,  of  whom  the  appellant, 
Alexander  Ramsay,  was  one ;  and  another  of  the  three,  haying  most  dis- 
tinguished himself  in  the  examination,  was  elected  and  admitted  to  the 
benefit  of  the  bursary,  and  remained  in  possession  of  it  for  several 
years.  At  the  expiration  of  that  period  it  was  discovered  that,  at  the  time 
of  his  election,  he  was  above  the  age  at  which  he  ceased  to  be  eligible ; 
he  was  then  declared  to  have  been  unduly  appointed,  and  the  bursaiy 
again  became  vacant.  Thereupon  the  present  appellant  applied  to  be 
admitted  to  it,  on  the  ground  that  he  had  stood  second  in  merit  upon 
the  competitive  examination.  The  Principal  and  Professors  of  the  Uni- 
versity refused  to  accede  to  this  demand ;  and  he  then  instituted  a  suit 
against  them  in  the  Court  of  Session,  to  have  it  declared  that  he  was 
entitled  to  admission.  The  Lord  Ordinary,  after  hearing  the  debate, 
found  that  he  had  no  locus  standi;  that  a  new  election  was  necessary  be- 
fore he  could  be  declared  entitled  to  the  benefit  of  the  bursary ;  t^t  it 
did  not  even  appear  that  he  was  second  upon  the  examination ;  that  no 
record  of  the  respective  qualifications  of  the  three  candidates  having  been 
presented,  he  was  not  entitled  to  call  upon  the  examiners  to  state  whether 
or  not  he  was  second  ;  and  that  the  Principal  and  Professors  could  not 
be  called  upon  to  appoint  him  to  the  vacant  bursary.  Against  this  in- 
terlocutor the  appellant  reclaimed  to  the  Court  of  Session,  when  the 
Lords  of  the  Second  Division  upheld  the  decision  of  the  Lord  Ordinary; 
and  against  the  jadgment  then  pronounced  the  present  appeal  was 
brought. 

After  Mr  Townsend  had  been  addressing  their  Lordships  for  about 
ten  minutes, 
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The  Lord  Chancellor  intemipted  him,  aod  said,  that  it  was  quite 
dear  that  his  client  had  no  claim  whatever  to  this  bursary.  He  had 
never  been  elected,  and  had  not  even  proved  that  he  was  second  upon 
the  examination.    The  action  ought  never  to  have  been  brought. 

The  other  noble  and  learned  Lords  concurred  in  this  opinion. 

The  interlocutors  of  the  Court  below  were  therefore  confirmed,  and 
the  appeal  was  dismissed,  with  costs. 


BoBEBTSON  V,  Fleming  and  Others. 

A  full  narrative  of  the  facts  of  this  action,  as  well  as  the  substance  of 
the  opinions  delivered  by  the  Law  Lords,  having  been  introduced  into  our 
article  on  the  Liability  of  Law  Agents,  we  have  not  thought  it  necessary 
to  publish  a  separate  report  of  the  case. — [£d.  J.  J.] 


Cngli0|j  €uts. 


Labcent — False  Pretence. — It  was  the  course  of  businesB  at  a  colliery  where 
coal  was  aold  by  retail  to  take  the  carts  when  loaded  to  a  weighing  machine  in 
the  colliery  jrard,  where  they  were  weighed  and  the  price  of  the  co^  paid.  The 
prisoner  having  gone  to  the  colliery  with  a  fraudulent  intent,  a  servant  of  the 
prosecator,  upon  the  prisoner  8a3ring  he  wanted  a  load  of  beet  soft  coal,  loaded 
the  prisoner's  cart  with  soft  coal,  and  went  away,  leaving  him  to  take  it  to  be 
weighed  and  pay  for  it.  The  prisoner  then  fraudulently  covered  over  the  soft 
with  riack,  an  inferior  coal,  and  by  the  trick,  and  by  saying  that  the  coal  in 
the  cart  was  slack,  induced  the  weighing  clerk,  who  did  not  know  that  the 
cut  contained  the  soft  coal,  to  weigh  it  as  slack,  and  charge  the  prisoner  ac- 
cordingly. Held  by  the  Crown  Court,  that  the  prisoner  had  obtained  possession 
of  the  wtt  coal  by  a  trick,  and  that  he  was  properly  convicted  of  larceny. — 
{Reg.  V.  Jaines  Bramley,  9  W.  R.  656.) 

Construction — Meaning  of  words^  "  oilier  machinery  and  fixtures.'*'^ — In  a 
mortgage  of  a  silk-mill  the  following  general  words  foUowed  the  description  in 
the  paroels : — ^^  And  also  all  those  the  steam-engines,  boilers,  steam-pipes, 
main-shafting,  mill-gearing,  millwrights'  work,  and  other  machinery  and  fixtures 
whatsoever  erected  or  set  up  or  standing,  on  the  said  mill  and  premises.''  Held 
that  the  words,  ^^  other  machinery  and  fixtures  whatsoever,"  were  not  confined 
to  such  machinery  or  fixtures  as  constituted  the  moving  power  in  the  mill,  but 
extended  to  aU  machinery  and  fixtures  in  the  mill  fastened  to  the  roof,  floor,  or 
sides  of  the  mill,  and  used  in  the  manufacture  of  silk  within  the  mill. — {Haley  v. 
Hammersley,  9  W.  R.  662.) 

Will — Trustees  for  next  of  Kin. — ^A  testator,  by  his  wiD,  after  giving  certain 
persons  a  l^acy  of  L.19,  19s.  each,  and  appointing  them  his  executors,  be- 
queathed to  them  absolutely  the  whole  of  his  estate,  charged  with  the  payment 
d  certain  l^;acies.  In  a  subsequent  part  of  his  will  he  directed  that  all  the 
costs  and  expenses  incurred  by  his  executors  should  be  borne  by  any  monies 
which  might  come  to  their  liands  from  any  part  of  his  estate.  Held  that 
the  executors  did  not  take  the  property  beneficially,  but,  subject  to  the 
Uayment  of  the  legacies  and  their  expenses,  as  trustees  for  the  next  of 
Kin.  The  M.  R. :  The  property  was  given  absolutely  to  them  charged  with  (not 
ID  trust  to  pay)  certain  legacies ;  that  was  in  their  favour ;  and  a  large  portion 
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of  the  will  did  not  remoye  this  impreeaion.  The  grounda,  bowerer,  upon  which 
His  Honour  proceeded,  in  holding  that  they  took  as  trustees,  were  these : — fizst, 
the  testator  gave  a  legacy  of  L.19,  19s.  to  each ;  and  although  the  effect  of  this 
gift  was  endeavoured  to  be  removed  by  saying  that  this  was  given  as  a  po6iti?e 
kgacy,  at  all  events  in  case  the  estate  proved  insufficient,  and  that  this  ought 
not  to  interfere  with  the  general  effect  of  the  testator's  will,  yet  His  Honoar 
could  not  but  consider  that  the  testator  was  aware  of  the  amount  of  bis  pro- 
perty, and  that  it  was  amply  sufficient  to  pay  them  the  L.19,  19s.  legacies.  It 
was,  therefore,  a  strong  observation,  that  when  the  testator  in  the  first  place 
gave  them  these  legacies  and  appointed  them  the  executors  of  his  wiH,  he  in- 
tended them  to  be  for  their  service  as  executors.  But  the  passage  which  had  the 
strongest  effect  was  in  the  subsequent  part  of  the  will.  The  testator  declared 
that  his  executors  should  be  at  liberty,  in  the  cases  where  he  had  directed  any 
payment  to  be  accumulated,  to  alter  or  vary  the  securities ;  and  that  they  should 
not  be  answerable  for  any  loss.  If  the  whole  residue  was  given  to  tiiem,  it  was 
a  matter  of  course  that  the  costs  and  expenses  should  be  borne  by  them,  and 
they  would  ti^e  the  remainder.  The  testator^s  intention  was  obviously  to  make 
the  costs  and  expenses  a  charge  on  the  residue,  and  it  neoesBarily  followed  that 
he  did  not  intend  them  to  take  it  beneficially,  or  he  would  not  have  made  them 
a  charge  upon  it.  The  result  of  the  whole  wiU  was,  therefore,  that  ihej  took 
the  property  as  trustees ;  and  after  payment  of  the  legacies,  and  deducting  all 
their  expenses,  they  were  trustees  of  the  rest  for  the  next  of  kin. — {Saltmardi  v. 
Barren,  9  W.  R.  664.) 

Trust — Lord  St  Leonards'  Act. — Where  a  sole  trustee  under  a  marriage-settle- 
ment is  required  to  make  an  advance  to  the  husband  at  the  written  request  of 
the  wife,  and,  considering  that  he  has  a  discretion  to  refuse  under  the  terms  of 
the  instrument,  takes  out  a  summons,  and  applies,  under  Lord  St  Leonards'  Act, 
to  the  Court  for  its  advice,  assistance,  and  opmion  as  to  how  he  is  to  act,  heid^ 
that  no  single  judge  sitting  as  Vice-chancellor  has  any  power  under  the  Act  to 
deal  with  such  a  case,  or  any  case  involving  the  construction  of  any  instrument 
deciding  the  rights  of  the  parties.  KindeSsley,  V.-C. :  It  might  be  said  that 
this  matter  came  within  the  terms  of  the  30th  section  of  the  Ac^  being  a  matter 
affecting  the  management  or  administration  of  the  trust-fund ;  inasmudi  as  it 
was  not  deciding  who  were  entitled  to  the  trust-funds,  but  how  the  trustee  should 
invest  the  trust-funds,  b«»use  lending  Mr  Lorenz  L.600  or  L.300  on  his  bond 
was  an  investment,  and  therefore,  in  that  sense,  a  management  or  administra- 
tion of  the  trust- funds.  But  whatever  the  solution  of  the  questions  arising  on 
this  instrument  or  on  the  construction  of  Lord  St  Leonards'  Act  might  be,  when 
a  trustee,  having  a  discretion,  would  not  exercise  it,  all  the  Court  could  say  was, 
*'''  Do  not  exercise  it."  His  Honour  would  not  interpret  the  instrument ;  the 
proper  manner  to  get  that  done  was  by  bilL  He  had  made  particular  inquiry  as 
to  how  far  the  Court  had  dealt  with  matters  of  this  sort,  and  was  not  able  to 
ascertain  with  precision ;  his  own  opinion  was,  that  this  Court  would  not  con- 
strue the  instrument  for  the  purpose  of  determining  the  rights  of  the  parties. — 
(In  re  Lorenz.) 

Trustee — Solicitor  acting  as  Trustee. — ^Where  one  member  of  a  firm  of 
solicitors  acts  as  a  trustee,  it  is  competent  for  him  to  employ  his  partner  to  act 
as  his  solicitor  in  the  trust  business,  so  as  to  entitle  such  partner  to  his  full 
costs  in  respect  of  the  business  done ;  provided  that  the  tusineBs  is  transacted 
by  the  partner  on  his  own  account  alone,  without  any  participation  by  his 
partner,  the  trustee.  Wood,  V.-C. :  The  effect  of  the  plaintiff's  argument 
would  be  to  deny  the  ri^^ht  of  a  solicitor  to  act  as  a  trustee  at  all,  whereas 
solicitors  constantly  acted  in  that  capacity,  and  the  law  went  no  further  than 
to  prohibit  their  making  a  profit  out  of  the  business.  He  saw  no  eround  for 
saying  that  a  solicitor-fustee  might  not  make  an  arrangement  with  his  partner 
to  treat  him  as  a  stranger  in  the  management  of  the  particular  business.  If 
the  partner  did  not  take  all  the  profit  himself,  but  made  an  arrangement  to 
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share  it  with  the  trastee,  then  there  would  be  a  fraud ;  but  in  this  case  there 
was  no  reason  to  suppose  that  any  irregularity  existed.  He  knew  no  reason 
why  two  firms  might  not  oome  to  a  mutual  arrangement,  each  to  transact  the 
trust  business  of  uie  other.  In  the  same  way,  two  members  of  the  same  firm 
might  enter  into  such  a  bargain. — {Clack  v.  Carlon^  9  W.  R.  568.) 

Temdeb — Payment  into  Court. — ^In  an  action  against  shipowners  for  building, 
and  extra  expenses  in  building  two  ships  for  them,  the  defendants  paid  a  sum 
of  money  into  Court  in  satisfaction  of  plaintiffs'  claim.  Held,  that  the  plaintiffs 
were  not  entitled  to  an  account  of  the  particular  items  of  their  demand,  to 
which  the  said  sum  was  paid  into  Court.  Erie,  C.-J. :  I  think  the  practice,  as 
far  as  my  knowledge  goes,  both  at  the  bar  and  on  the  bench,  is  not  to  order 
the  defendant  to  eive  particulars  in  a  plea  to  a  declaration  comprising  several 
causes  of  action,  uiougn  not  several  actions.  The  observations  of  Lord  Abinger 
in  Jowrdain  v.  Johnson  seem  to  me  to  be  well  founded  in  reason.  In  Baxendale 
T.  The  Cfreai  Western  Railway  Company^  it  appears  that  two  of  the  judges 
thought  the  particulars  ought  to  be  given  under  the  circumstances  of  the  case, 
which  w€ve  peculiar.  The  action  was  brought  for  the  non-delivery  of  parcels  ; 
there  were  several  causes  of  action,  though  all  were  comprised  in  one  declara- 
tion, and  the  judgment  of  the  Court  seems  to  have  gone  on  the  peculiar  circum- 
stances  of  the  case ;  for  one  judge,  though  hesitating,  rather  assented  that  the 
general  rule  is  that  the  plamtin  ought  to  be  refused  the  particulars.  The  de- 
fendant has  a  right  to  expect  that  the  plaintiff  who  makes  a  demand  of  him 
should  bring  his  action  at  the  peril  of  not  proving  his  claim. — (The  Thames 
Iron  Works  and  Ship  Building  Co,  v.  The  Itoyal  Mail  Steam  Co,,  9  W.  R. 
577.) 

Legacy  Doty — Domicile, — ^The  late  Sir  Henry  Pottinger,  an  officer  in  the 
late  East  India  Company's  Service,  returned  to  England  after  having  attained 
the  rank  of  full  colonel  (at  which  time  his  obligation  to  remain  in  Indm  ceased), 
purchased  a  house  in  London,  furnished  it,  and  lived  in  it.  Subsequently,  he 
neld  the  Governorship  of  the  Cape  of  Good  Hope  and  of  Madras,  and  aeain  re- 
turned to  England.  Afterwards  he  proceeded  to  Malta,  where  he  died.  In  a 
codicil  to  his  will,  executed  at  Malta,  he  described  himself  as  of  67,  Eaton  Place, 
London.  Held  by  the  Court  of  Ex.  in  a  question  as  to  legacy  duty,  1st,  That 
his  having  returned  to  England  and  taken  a  house,  showed,  under  the  circum- 
Btanoes,  an  animus  manendi.  2d,  That  his  having  returned  with  an  animus 
nuLtiendi  was  a  resumption  of  his  domicile  of  origin.  3d,  That  bis  subsequent 
civil  appointments  did  not  affect  his  domicile.  4th,  That  his  description  of  him- 
self, uthough  of  no  avail  of  itself,  ti^en  with  other  circumstances,  was  im- 
portant in  determining  his  domicile. — (^Attomey^General  v.  Sir  F.  W,  Pottinger, 
9  W.  R.  678.) 

Aqknct — Fraud. — ^W.  H.,  agent  for  an  insurance  companv,  applied  to  it 
^th  proposal  for  insurance  on  the  life  of  A.  E.  for  L.800.  At  the  same  time 
he  statea  A.  K.  required  a  loan  on  the  policy  when  effected  of  L.450,  and  gave 
names  of  several  sureties.  After  inquiry  the  policy  was  granted,  and  a  bond 
prepared,  assigning  it  as  part  security  for  advance  of  L.450,  to  which  the 
Boreties  were  to  be  parties.  This  last  was  returned  b^  W.  H.,  the  agent,  pur- 
portuig  to  be  signea  by  A.  E.  and  the  sureties.  The  insurance  company  then 
psid  to  the  B.  L.  C.  L.436,  receiving  a  letter  of  credit  to  honour  the  drafts  of 
A.  K.  at  J.,  which  they  forwarded  to  W.  H.,  who  presented  it  to  B.  L.  C.'s 
agent,  purporting  to  be  signed  by  A.  K.,  and  received  the  cash.  One  year 
arterwards  ne  ab^nded,  when  this  last,  as  well  as  the  signatures  of  A.  K.  and 
^  Boreties,  were  aU  discovered  to  be  forgeries.  Held  by  the  House  of  Lords, 
that  W.  H.  could  not  be  considered  the  agent  of  the  insurance  company  to 
r^ve  the  amount  of  the  letter  of  credit,  as  that  required  the  signature  of 
A.  K. ;  and  as  that  money  had  been  paid  on  a  forgery,  the  B.  L.  C.  had  no 
^alid  discharge  for  the  amount,  and  therefore  no  defence  to  an  action  by  the 
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insurance  company  for  the  som  in  question. — {The  Brituh  Linen  Co.  ▼.  Tk 
Caledonian  Insurance  Co,,  9  W.  R.  581.) 

Maritime — Collision, — ^The  proyiaions  of  the  296th  and  298th  sections  of  the 
Merchant  Shipping  Act  f  17  &  18  Vict.  c.  104),  which  enact  that  under  certain 
circumstances  a  ship  which  does  not  port  her  hehn  shall  not  reoover  damages 
in  case  of  collision,  applies  only  to  cases  in  which  the  yessels  meet  end  cm,  or 
nearly  so,  and  when  the  observance  of  the  rule  would  make  the  vessels  diverge 
so  as  to  pass  port  side  to  port  side.  A  steam-tug  in  charge  of  a  ship  cannot 
be  considered  as  a  free  steamer,  so  as  to  be  bound,  under  aU  circumstanceB,  to 
give  way  to  a  sailing  ship  dose  hauled. — {Maddox  v.  Fisher  (Ship  "  Indepeiid- 
ence"),  9  W.  R.  582.) 

Will — Survivance, — ^A  testator  gives  to  his  five  daughters  (naming  them) 
L.12,500,  chargeable  on  his  real  and  personal  estate,  the  interest  to  be  paid  to 
them  equally  during  their  lives,  the  principal  to  be  invested  in  trust  for  them 
or  their  survivors  or  survivor,  on  their  sole  receipt,  and  for  their  maintenance, 
notwithstanding  the  bankruptcy  or  insolvency  of  them  or  their  husbands ;  the 
principal,  after  their  deat^  to  the  surviving  children  as  they  arrive  at  twenty- 
one.  And  there  is  a  gift  of  the  residue.  Held^  that  the  fund  was  to  remain  in 
its  integrity  imtil  the  death  of  the  survivor  of  the  five  daughters,  iirespectiTe 
of  any  dying,  leaving  children ;  but  that  the  time  had  not  arrived  for  deciding 
what  was  meant  by  the  words,  ^^  after  their  deaths  to  the  surviving  children.'' 
Kindersley,  V.-C. :  The  intention  was,  that  as  long  as  any  one  was  living,  the 
fund  was  to  remain  as  a  security  for  the  benefit  of  them  and  the  survivors— not 
the  capital  only,  but  the  income — ^that  is,  in  integro;  and  when  one  died,  it  wu 
decided  that  the  survivors  were  to  have  the  whole  income,  not  dividing  the 
fund  into  shares,  but  there  was  a  survivorship  joint-tenancy  of  it,  and  the 
survivors  divided  the  income  equally,  so  that  they  received  nothing  out  of  the 
fund  itself,  nor  was  there  any  gift  which  made  the  interest  they  took  depend 
upon  their  deaths  with  or  without  children  ;  but  the  survivors  were  to  have 
the  fund  irrespective  of  leaving  children  or  not.  Upon  the  whole,  the  construc- 
tion already  put  was  the  sound  one,  and  not  until  the  death  of  the  survivor  of 
the  five  was  a  division  to  be  made  among  some  children  or  other ;  it  was  not 
impossible  tJiiat  he  had  contemplated  the  case  of  their  leaving  children,  but  at 
all  events  he  cave  the  daught^  the  full  benefit  of  the  fund  which  was  then  to 
go  to  a  second  set  of  objects  whoever  they  were. — {Minton  v.  Minton,  9  W.  R 

Railway— Payment  into  Court, — Held  by  EindersleY,  V.-C. :  Where  a  rafl- 
way  company  require  a  portion  only  of  a  building  for  the  actual  purpose  of 
forming  tneir  railwav  and  works,  they  are  not  only  compellable,  under  the  92d 
section  of  the  Lands  Glauses  Consolidation  Act,  to  take  the  whole  of  such 
building,  but  must  pay  into  Court,  under  the  85th  section,  the  value  of  the 
whole  building  b^ore  they  can  take  possession  under  that  section. — (fiHa  v. 
The  ^London,  Chatham^  and  Dover  Hailway  Co,  (Metropolitan  ExteTtsion),  9 
W.  R.  587.) 

Railway — Terminal  Charges, — ^A  railway  company  by  their  special  Act 
were  authorized  to  act  as  common  carriers.  They  were  limited  to  certain 
specified  tolls  *^  for  the  use  of  the  railway.*'  By  the  interpretation  danse  the 
word  tolls  was  to  include  *^  any  charge  or  payment  for  any  passenger,  anima], 
or  goods  conveyed  upon  any  canal  or  railway,  whether  for  the  use  of  the  canal 
or  railway,  or  for  moving  power,  or  for  use  of  carrii^es.'*  Held  by  the  Court 
of  Ex.,  that  the  company  were  not  authorized  in  making  any  additional  charge 
beyond  the  specified  tolls  in  respect  of  the  receiving,  weighing,  invoicing, 
loading,  or  unloading  of  goods  carried  by  them,  nor  for  the  use  oi  m&r  stations, 
sheds,  and  platforms  for  the  purposes  of  carriage. — {Pegler  v.  The  Monmouth' 
shire  Railway  and  Canal  Co,,  9  W.  R.  597.) 
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THE  COURTS  OF  LAW  PROTECTING  THE  CHURCH. 

Another  step  has  just  been  taken  in  the  desultory  progress  of  that 
litigation  which  was  supposed  to  have  for  its  object  the  determination 
of  the  question,  whether  a  Dissenting  Body  was  privileged  to  place 
itself  above  the  law,  and  to  oppose  all  inquiry  into  its  proceedings, 
as  an  invasion  of  the  religious  liberty  of  its  members.  It  is  true, 
this  extreme  ground  has  long  since  been  abandoned  by  the  best 
friends  of  toleration,  whether  within  or  without  the  body  whose 
constitution  has  been  made  the  subject  of  inquiry ;  but  in  the  pro- 
portion in  which  the  questions  in  issue  assume  a  more  definite, 
and  therefore  a  more  practical  shape,  the  interest  which  the  public 
will  continue  to  take  in  those  questions  is  likely  to  rise  in  intensity. 
The  decision  which  the  First  Division  of  the  Court  has  pronounced, 
affirming  the  relevancy  of  Mr  Macmillan's  action,  appears  to  us  to 
afford  a  suitable  opportunity  for  taking  a  cursory  view  of  the  prin* 
ciples  which  must  regulate  the  individual  rights  of  members  of  reli- 
gious societies,  when  brought  into  conflict  with  the  ecclesiastical 
judicatories  to  whose  jurisdiction  they  have  submitted. 

It  is  scarcely  necessary  to  remind  our  readers  that  an  important 
public  meeting  of  the  friends  of  the  Free  Church  was  held  in 
Edinburgh  soon  after  the  delivery  of  the  judgment  repelling  the 
defenders^  preliminary  pleas,  at  which  it  was  distinctly  admitted 
that  the  Church  might  be  liable  in  damages  to  a  member  for  any 
injury  done  to  him  under  cover  of  the  forms  of  Church  procedure. 
We  can  scarcely  be  mistaken  in  attributing  the  early  recognition  of 
this  important  principle  to  the  Rev.  Dr  Cunningham,  whose  saga- 
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city  and  cautious  appreciation  of  the  difficulties  of  the  case  have  been 
mainly  instrumental  in  rescuing  the  Church  from  the  untenable 
position  which  some  of  the  more  fiery  non-intrusion  bt  spirits  were 
preparing  to  occupy.     The  moment  this  concession  was  made,  it  was 
obvious  that  to  certain  efiects  the  action  must  go  on ;  and  we  doabt 
whether  the  argument  afterwards  submitted  on  behalf  of  the  Free 
Church  carried  conviction  to  the  mind  of  a  single  auditor,  wbo 
had  not  previously  formed  ah  opinion  that  the  action  could  not  be 
sustained  even  as  an  action  of  damages.     The  assumption  that  no 
damages  could  be  claimed  for  the  loss  of  clerical  status,  beeam 
that  status  conferred  no  patrimonial  right,  would  unsettle  the  whole 
doctrine  of  solatium,  as  hitherto  understood  in   Scotland.    We 
know  not  how  the  argument  may  be  received  in  tlie  House  of  Loids, 
should  the  case  find  its  way  there  ;  but  we  confess  we  can  scarcely 
conceive  of  there  being  any  difference  of  opinion  in  Scotland  on 
the  question,  whether  the  injury  to  the  feelings  of  the   aggrieved 
party  is  a  good  ground  for  damages,  apart  from  any  suffering  that 
he  may  have  sustained  in  the  estimation  of  his  friends  or  of  the 
public.    The  nature  of  the  legal  injury  involved  in  the  loss  of 
clerical  status,  is  very  clearly  stated  by  the  Lord  President  in  the 
following  remarks,  which  we  extract  from  his  Lordship's  opinion  :— 
^^  It  is  a  status  which  commands  respect  and  position  in  the  worli 
and  therefore  it  may  be  justly  regarded   by  men  of  ability  and 
piety  as  an  object  of  ambition  leading  to  honourable  independence, 
and  to  the  attainment  of  which,  of  course,  many  may  be  disposed, 
or  induced,  to  devote  their  time  and  their  talents,  and  their  prospects 
in  life.     It  is,  in  short,  in  that  view  an  honourable  profession,  and  a 
means  of  livelihood,  although  undoubtedly  piety  and  religious  feel- 
ing may  point  the  way  to  it,  and  dictate  the  choice  of  that  profes- 
sion.   But  in  proportion  to  the  time,  and  talent,  and  character 
required  to  obtain  that  position  and  that  status,  and  the  importance 
and  respectability  of  that  status  and  the  benefits  derived  firom  it, 
are  the  feelings— the  poignant  feelings — ^that  must  be  entertained^ 
and  the  misery  and  the  ruin  that  must  be  created,  by  being  deprived 
of  that  status  and  of  these  interests."     I£  there  be  truth  in  the 
principle,  that  damages  may  be  awarded  for  a  wanton  aggression 
upon  the  feelings  of  another,  it  is  undeniable  that  the  illegal  or 
arbitrary  deposition  of  a  clergyman  is  a  case  for  its  application. 
There  remain  but  two  questions  of  practical  moment  which  are 
raised  by  the  decision  to  which  we  refer :  first.  How  far  is  it  compe- 
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tent  to  exclude  the  jurisdiction  of  the  Court  by  express  agreement  ? 
and,  secondly,  supposing  the  civil  jurisdiction  not  to  be  excluded,  is 
f  eduction  the  proper  remedy  I 

We  do  not  think  that  the  resolution  of  the  first  of  these  questions 
can  be  effected  by  the  aid  of  analogies  such  as  the  expulsion  of  a 
member  from  a  private  society  by  ballot.  There  is  a  very  obvious 
distinction  between  an  agreement  to  submit  to  arbitrary  exclusion 
without  reason  assigned,  and  an  agreement  to  abide  by  the  decision 
to  which  the  governing  body  may  arrive  upon  due  inquiry.  If  it  is 
part  of  a  contract  of  service  that  the  servant  shall  be  liable  to  be 
dismissed  without  notice  or  explanation,  it  is  a  mere  truism  to  affirm 
that  allegations  of  dismissal  without  notice  and  without  reason 
assigned,  would  not  entitle  the  pursuer  to  an  issue  of  damages. 
Bat  the  case  of  the  Free  Church  is  somewhat  different.  They  do 
not  claim  anything  so  monstrous  as  the  right  of  deposing  from  the 
sacred  office  without  inquiry  or  without  cause ;  but  they  maintain 
that  they  alone  are  the  judges  of  the  adequacy  of  the  cause  and 
the  sufficiency  of  the  inquiry,  and  that  their  ministers  have  bound 
themselves  to  submit  to  their  determination  on  that  matter  as  well 
as  on  the  merits  of  the  complaint.  In  short,  they  claim  to  exer- 
cise the  like  exclusive  jurisdiction  over  their  members  in  matters  of 
discipline  that  an  arbitrator  possesses  with  respect  to  the  matters 
referred  to  him-  We  do  not  see  how  it  is  possible  to  put  the  juris- 
diction of  a  Dissenting  Church  higher  than  that  of  an  arbitrator. 
Both  jurisdictions  are  founded  upon  contract,  and  both  are  intended 
to  be  final,  and  exclusive  of  all  review,  as  far  as  it  is  possible  to  ex- 
clude such  review  by  the  act  of  the  parties  themselves. 

There  are  two  grounds  upon  which  the  decision  of  an  arbitrator, 
although  untainted  by  actual  fraud,  may  be  set  aside  by  the  Court 
of  Session,  These  are — (1)  that  the  decision  was  beyond  the  bounds 
of  the  question  submitted  to  him — ultra  fines  compromissi ;  (2)  con- 
duct to  one  of  the  parties  amounting  to  an  absolute  denial  of  justice, — 
e.g.,  hearing  one  party,  and  refusing  to  hear  the  other.  These  ob- 
jections to  a  decree-arbitral  have  been  established  by  the  native 
force  of  the  common  law,  notwithstanding  the  very  stringent  ex- 
clnsion  of  all  review  by  the  Act  of  Begulations ;  and  it  must  be 
obvious  to  every  unprejudiced  mind  that  the  principle  of  the  objec- 
tions may  be  applied  to  the  decisions  of  the  courts  of  Dissenting 
churches.  For  example,  a  Church  court  might  have  occasion  to 
try  a  member  for  dishonesty  towards  a  fellow-member,  and,  in  the 
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exercise  of  its  undoubtecl  jurisdictioD,  might  very  properly  ordab 
the  accused  party  to  make  restitation.  Sach  a  decree  wodd  of 
coarse  be  binding  only  in  faro  conadenticBy  and  might  be  avoided  by 
the  resignation  or  expukion  of  the  recusant  member.  But  suppose 
the  Church  court,  instead  of  merely  ordering  restitution,  should 
decide  thai  the  property  belonged  to  one  or  other  of  the  partiesj  we  do 
not  think  that  such  a  decision  could  possibly  be  supported  in  a 
court  of  law. 

On  the  other  hand,  if  the  analogy  of  the  arbitration  cases  can  be 
held  goody  it  is  equally  clear  that  deviations  in  point  of  form  firom 
the  requirements  of  the  contract  will  not  vitiate  the  award,  unless 
the  error  be  such  as  to  amount  to  a  denial  of  justice,  ^thoat 
wishing  to  express  any  positive  opinion  on  the  questions  of  fact  in 
Mr  Macmillan's  case,  which  are  still  sub  judiee^  we  may  be  permitted 
to  remark,  that  his  case  under  the  second  action  is  much  the  stronf^er 
of  the  two.  It  may  be  a  delicate  question  in  casuistry,  whether  the 
review  of  the  synodical  decree  on  a  point  which  had  not  been 
appealed  was  an  error  in  form  or  an  error  in  substance ;  but  the 
conversion  of  the  sentence  of  suspension  into  one  o(  deposiuon, 
without  affording  the  party  a  hearing,  is  an  act  which  at  once 
assumes  a  graver  complexion.  We  admit  to  the  fiiUest  extent  the 
right  of  the  Church  to  enact  a  law  visiting  with  the  penalty  of  ex- 
pulsion any  appeal  from  their  decisions  to  the  courts  of  law.  Bat 
still,  that  expulsion  could  only  be  carried  into  effect  delibearatelji 
after  inquiry.  Mr  Macmillan  may  have  had  some  defence  of 
which  the  Assembly  were  not  aware,  and  which,  if  stated  to  them, 
would  have  su£Sced  to  mitigate  the  rigour  of  the  sentence.  He 
may  have  intended  to  show  that  his  appeal  was  not  such  as  the 
Court  would  regard  as  contumacious ;  or  he  might  even  have  wished 
(while  submitting  his  views  to  that  effect)  an  opportunity  of  defer- 
ring to  those  of  the  Church,  and  withdrawing  the  action  in  obedience 
to  their  wishes.  If,  as  he  alleges,  he  was  not  permitted  to  address 
the  Assembly,  but  confined  to  a  simple  affirmative  or  negative  an- 
swer to  the  question  put  to  him  by  the  moderator,  the  case  comes 
very  near,  in  its  circumstances,  to  those  in  which  the  courts  have 
found  an  award  to  be  vitiated  by  "  constructive  corruption,^'  in 
respect  of  the  arbiter's  refusal  to  hear  the  unsuccessful  party.  We 
confess,  we  have  always  entertained  the  greatest  doubts  as  to  the 
competency  of  proceeding  by  reduction,  seeing  that  the  sentence 
brought  under  reduction  had  no  operative  civil  effect  as  a  sentence. 
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But  the  Court  do  not  seem  to  have  thought  that  there  was  any 
objection  to  the  form  of  the  action.  In  one  form  or  another,  the 
parsuer  most  be  entitled  to  raise  the  question  whether  he  has  or  has 
not  been  damnified  by  the  act  of  the  Assembly ;  and  we  are  certain 
that  the  interests  of  the  Charch  and  the  interests  of  society  will  be 
amply  protected  by  sending  the  case  to  a  trial  m  a  form  which  wonld 
reserre  all  the  legal  questions  between  the  parties  for  decision  by 
the  Court. 
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No.m. 

POWERS  TO  CREATE  ENTAILS. 

The  variety  of  actions  that  have  been  brought  for  the  purpose 
of  having  directions  to  create  entails  interpreted  upon  principles 
more  fiivourable  than  those  which  regulate  the  construction  of 
eDtails  actually  executed^  proves  that  directions  of  this  nature  are, 
to  a  certain  extent,  discretionary  trusts.  But  an  examination  of 
the  authorities  will  also  show  that  the  trustee's  discretion  is  con- 
fined within  very  narrow  limits.  Unless  the  truster  had  himself 
an  ab6<^ute  power  of  disposing  of  the  estkte,  and  unequivocally 
expressed  his  intention  to  create  a  valid  and  efiectual  entail,  the 
trustees  will  take  the  estate  as  a  simple  trust  for  the  institute. 

A  trust  for  the  creation  of  an  entail  may  either  consist  of  a  direc- 
tion to  entail  lands  conveyed  for  that  purpose  to  the  trustees  ;  or  it 
may  be  in  the  nature  of  a  trust  for  the  purchase  of  lands,  to  be 
afterwards  entailed  on  a  specified  series  of  heirs.  In  the  former 
case,  the  direction  to  entail  the  lands  will  not  be  effectual,  unless 
the  settlor  is  proprietor  of  the  estate  under  a  title  which  is  not 
restricted  ixt  affected  by  any  conditions  binding  on  himself  as  an 
heir ;  for  a  tmstee  cannot  be  invested  with  a  more  extended  power 
of  limiting  the  estate  than  belonged  to  his  constituent.  In  the  case 
of  trusts  for  the  purchase  of  lands  to  be  entailed,  the  trust  may  be 
invalidated  if  it  provides  for  the  accumulation  of  money  for  a  period 
beyond  the  limits  assigned  by  the  Thellusson  Act. 

Capacity  to  create  Entail. — ^Before  proceeding  with  the  execu- 
tion of  a  power  to  entail,  it  will  be  necessary  to  inquire  into  the 
granter^s  title.    Previous  to  the  Entail  Amendment  Act,  an  heir 
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possessing  upon  an  imperfect  entail  had  no  power  to  amend  it, 
either  directly  or  by  means  of  a  trust ;  the  theory  being,  that  the 
entail  was  binding  inter  hwredesy  and  that  any  attempt  to  impose 
new  conditions  or  additional  fetters  was  a  departure  from  the  condi- 
tions of  the  grant.  In  the  case  of  Baillie  v.  Cochrane  (9  Mar.  1855^ 
17  D.  659 ;  Mar.  12,  1857,  2  M'Q.  529),  this  prindpH  that 
every  entail  is  complete  in  itself,  was  finally  established ;  the  House 
of  Lords  having  concurred  in  holding,  with  the  Court  of  Session, 
that  an  obligation  to  execute  an  entail,  even  when  contained  in  a 
contract  of  marriage,  did  not  create  a  trust  in  the  person  of  the 
heir  to  execute  an  entail,  because  in  the  marriage  contract  itself  an 
attempt  had  been  made  to  carry  out  the  purposes  of  the  obligation 
by  means  of  a  procuratory  of  resignation,  in  which  the  conditions 
were  imposed  by  reference.  In  Urquhart  v.  Urquhart  (19  Feb. 
1851,  13  D.  742),  a  supplementary  entail  having  been  declared 
invalid  on  the  ground  that  it  imposed  new  fetters,  the  Court,  in 
the  same  action,  set  aside  the  original  deed,  acting  under  the  an- 
thority  of  the  43d  section  of  the  statute,  which  declares  that  estates 
held  under  a  deed  of  entail  defective  in  one  particular  may  be 
possessed  m  fee-simple  by  the  heir  in  possession. 

It  is  unnecessary  now  to  refer  particularly  to  the  authorities,  a 
list  of  which  is  subjoined,  establishing  the  proposition,  that  an  entail 
defective  in  any  particular  is  irremediable  by  heirs-substitute ;  be- 
cause, under  the  43d  section  of  the  Entail  Amendment  Act,  all 
such  entails  are  cut  down  to  simple  destinations.  (See  WaUm  v. 
JP^aty  28  Jan.  1801,  12  F.  C.  487 ;  Douglas  v.  Johnston^  5  Dec. 
1804,  13  F.  C.  425 ;  Ormiston  v.  Ormistony  24  Jan.  1809,  Hume, 
531 ;  Meldrum  v.  Maitlandy  29  June  1827,  5  S.  857 ;  E.  of  Fyfe 
v.  Duffy  7  Mar.  1828,  6  S.  698.)  Hence  it  follows,  that  the  heir  in 
possession  under  any  defective  entail  is  entitled,  in  his  character  of 
fee-simple  proprietor,  either  by  himself  or  by  his  trustees,  to  execute 
a  new  entail  of  a  more  binding  character.  But  although  the  Act 
protects  the  heir  in  possession  from  any  action  at  the  instance  of 
substitutes  for  contravention,  it  would  in  most  cases  be  prudent  to 
have  the  invalidity  of  the  existing  title  established  by  declarator 
before  executing  a  new  entail.  The  difficulties  attending  the 
execution  of  entails  under  a  power  are  exemplified  in  the  case 
of  powers  reserved  by  marriage  contract  to  entail  property  des- 
tined to  the  heir  of  the  marriage,  or  to  impose  additional  fetters 
on  the   heirs.     In  order  that  such  a  power  may  be  practically 
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operative,  it  is  not  enough  that  the  contracting  party  reserves  the 
light  of  making  an  entail,  either  in  general  terms,  or  by  reference 
to  the  prohibitory  and  resolutive  clauses  which  he  proposes  to 
adject  He  must,  if  he  means  to  alter  the  destination  of  the  mar- 
riage contract,  reserve  to  himself  a  power  of  altering  the  order  of 
succession ;  otherwise  the  only  entail  he  will  be  permitted  to  exe- 
cute under  the  reserved  power,  will  be  one  in  favour  of  the  eldest 
son  and  his  heirs  whatsoever,  who,  by  the  marriage  contract,  are 
considered  to  have  a  vested  interest  in  the  succession  (Macleod  v. 
Mackod,  1  July  1828,  6  S.  1043).  Moreover,  the  entail  would  not 
be  binding,  even  if  executed  in  favour  of  that  order  of  heirs ;  since 
it  has  now  been  decided  that  an  entail  to  a  party  and  his  heirs 
whatsoever  is  not  within  the  protection  of  the  statute  1685  {Leny 
V.  Lenyy  28  June  1860,  22  D.  1272).  In  other  respects  the  con- 
struction of  reserved  powers  of  executing  entails  is  similar  to  that 
of  trusts,  along  with  which,  therefore,  it  may  be  conveniently  con- 
sidered (see  Macneill  v.  MacneiWa  Trs.,  27  Jan.  1826,  4  S.  393 ; 
Macleod  v.  Macleody  supra).  A  power  to  entail  property  is  defeasible 
under  the  Entail  Amendment  Act,  where  the  institute  is  a  person 
of  full  age,  bom  after  the  date  of  the  settlement ;  though  probably 
it  would  be  the  duty  of  the  trustees  to  execute  an  entail  in  terms 
of  the  trust,  if  they  were  not  interpelled.  The  machinery  provided 
by  the  statute  for  vacating  the  trust,  is  analogous  to  the  process  of 
disentailing ;  it  being  provided,  that  any  party  (being  of  ftill  age, 
and  bom  after  the  settlement)  for  whom  any  landed  estate  is  held 
in  trust,  may  "  make  application  by  way  of  summary  petition  to  the 
Court  of  Session,  setting  forth  the  facts,  and  referring  to  this  Act, 
and  craving  the  Court  to  pronounce  an  act  and  decree  declaring 
him  fee-simple  proprietor  of  such  land  or  estate,  and  unaffected  by 
any  such  conditions,  provisions,  restrictions,  or  limitations." 

Conditions  of  Entail. — It  is  easy  to  see  that,  in  the  execution  of  a 
trust  80  delicate  and  responsible  as  that  of  creating  an  entail,  a 
variety  of  difficulties  will  occur  which  can  only  be  settled  by  a 
recourse  to  litigation.  From  the  number  of  cases  that  have  arisen 
in  the  course  of  the  present  century,  the  duties  of  trustees  acting 
under  a  general  direction  are  now  pretty  well  settled;  but  the 
points  arising  for  consideration  under  special  instructions  as  to  the 
destination  and  conditions,  will  doubtless  continue  to  present  new 
features  of  interest. 

We  have  already  seen  that  an  imperfect  entail  has  no  effect  as  an 
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obligation  to  convey  (BaUUe  y.  Cochranej  2  M^Q.  529 ;  Forha  t. 
Gammel,  May  14, 1858, 20  D.  917).     By  parity  of  reasoning,  it  may 
be  inferred  that  a  direction  to  trustees  to  convey  under  such  condi- 
tions or  fetters  as  do  not,  according  to  the  law  of  Scotland,  constitate 
an  obligatory  entail,  will  not  be  a  sufScient  authority  to  the  trustees 
to  execute  an  obligatory  entail.    The  mere  presumption  arising  from 
the  use  of  the  word  entail  will  not  be  sufficient  to  override  a  positive 
direction  to  execute  a  deed,  in  terras  which  are  not  in  accordance 
with  the  requirements  of  the  statute  1685.     Such  has  been  the  doc- 
trine uniformly  maintained  by  the  Court,  with  one  remarkable  ex- 
ception (Graham  v.  Stewart)y  which  it  will  be  our  duty  to  examine. 
The  principle  is  illustrated  very  clearly  by  the  Dalswinton  case,  which 
is  the  latest  decision  on  the  powers  of  trustees  charged  with  the  execu- 
tion of  a  deed  of  entail.  The  important  words  of  the  direction  were,— 
^*  That  the  said  estate,  when  purchased,  shall  be  made  over  by  a  deed 
of  entail,  according  to  the  formalities  necessary  in  such  cases  in 
Scotland,  to  be  enjoyed  by  my  said  nephew.  Lieutenant  James 
Macalpine,  and  his  lawful  heirs  for  ever,  in  regular  succession.'" 
An  action  was  brought  by  the  institute,  to  have  it  declared  that  he 
was  entitled  to  a  conveyance  in  fee-simple,  on  the  ground  that  the 
destination  enjoined,  being  in  favour  of  heirs  whatsoever,  was  not  the 
subject  of  an  entail  according  to  the  law  of  Scotland.    The  trustees, 
while  disputing  this  proposition,  maintained  that  they  were  entitled 
to  insert  a^clause  excluding  heirs-portioners  (which  would  have  made 
a  good  entail),  and  they  relied  on  an  expression  in  the  will  to  the 
eflPect  that  the  estate  should  be  "  incapable  of  being  divided."    It 
had  been  held  in  former  cases,  that  the  exclusion  of  heirs-portioners 
was  a  clause  of  ordinary  style,  and  might  be  inserted  in  the  absence 
of  any  special  direction  on  the  subject.     But  in  this  case  it  was 
held,  that  the  intention  of  the  testator  was  to  entail  the  estate  on  the 
heirs-at-Iaw ;  and  as  the  whole  Court  were  of  opinion  that  a  valid 
entail  could  only  be  constituted  in  favour  of  personce  dilecUg,  the 
judgment  was  given  in  favour  of  the  institute  {Leny  v.  Lenyy  28 
June  1860,  22  D.  1272). 

From  the  scope  of  the  last  mentioned  decision  it  is  sufficiently 
obvious  that  the  essential  element  of  every  power  to  entail  will  con- 
sist in  the  specification  of  a  determinate  order  of  succession.  '^  There 
can  be  no  reasonable  doubt,"  said  the  Lord  Justice-Clerk,  in  the 
leading  opinion,  ^^  that  prior  to  the  Act  concerning  tailasies,  that 
term  meant  an  instrument  of  conveyance  by  which  an  estate  was 
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settled  on  a  selected  and  specified  series  of  heirs ;  and  therefore,  when 
the  Parliament  of  Scotland,  in  1685,  ^  statutes  and  declares  that  it 
shall  be  lawful  for  his  Majest/s  subjects  to  tailzie  their  lands  and 
estates,  and  to  substitute  heirs  in  their  taikies/  •  •  .  etc.,  it  seems 
impossible  to  give  the  term  tailzie  in  the  statute  any  different  or 
wider  meaning  than  it  had  in  the  older  law  "  (22  D.  1288).  Pro* 
vided  a  tailzied  succession  is  specified  by  the  settlor,  the  mode  of 
carrjring  it  out  may  be  left  to  the  discretion  of  trustees.  Thus  a 
general  direction  to  settle  the  property  in  the  form  of  a  '^  strict 
entail"  will  be  sufficient,  and  will  override  other  words  that  may  be 
supposed  to  point  to  a  mere  destination  {Forsyth  v.  Fergusonj  14 
June  1832,  10  S.  646).  In  the  case  of  Forrests  Trs.  v.  Forrest 
(see  tn/m),  a  direction  to  execute  '^  a  regular  and  valid  entail "  in 
favour  of  certain  parties  in  succession,  and  the  "  heirs  whatsoever " 
of  their  bodies,  and  in  AtAllister's  case  (29  June  1827,  5  S.  862), 
a  direction  that  the  lands  were  <^  to  be  entailed,"  were  held  sufficient. 
In  another  case,  where  there  was  a  direction  to  entail  land  in  favour 
of  four  persons  and  their  respective  heirs-male,  who  were  substituted 
snccessively  in  the  proposed  destination,  the  Court  would  not  allow 
the  trustees  to  insert  a  general  destination  over  to  the  heirs  and 
successors  of  the  institute,  although  there  was  a  direction  to  that 
effect  in  the  settlement.  On  this  point  Lord  Cuninghame  observed, 
^^Now  that  there  is  no  necessity  for  excluding  the  claims  of  the 
Sovereign  as  uUimus  hwresy  there  seems  no  occasion  for  ah  ultimate 
destination  to  the  heirs-general  of  anybody ;  and  as  such  heirs  could 
never  be  placed  in  obligationey  or  so  called  as  to  have  BXijjus  crediUj 
it  appears  better  to  the  Lord  Ordinary  that  the  destination  should 
stop  where  the  instructions  of  the  truster  stop,  which  would  leave 
the  fee-simple  succession  where  it  is  thought  it  would  be  most 
justly  left, — ^to  the  heirs  whatsoever  of  the  last  special  substitute.'* 
{CompheWs  Trs.  v.  Campbell^  12  May  1838,  16  S.  1006.)  More- 
over, a  direction  to  entail  will  not  be  implied  from  mere  incidental 
expressions  indicative  of  a  desire  that  the  estate  should  remain  in 
the  family.  For  example,  in  the  case  of  Duthie  v.  Duihie  (25  Feb. 
1841, 3  D.  616),  while  there  was  no  injunction  to  entail  the  estate,  the 
trastees  were  directed  to  convey  to  a  specified  series  of  substitutes, 
Qoder  a  declaration  that  if  any  of  the  heirs  should  sell  the  estates 
they  should  be  bound  to  invest  a  certain  part  of  the  price,  the 
luxuroulated  interest  of  which  should  follow  the  destination  of  the 
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estates.  The  Coart  held  that  the  heirs-sabstitote  took  the  estate  as  fee- 
simple  proprietors^  and  were  not  bound  to  reinyest  in  terms  of  the  trust. 

It  has  been  settled  by  several  concurring  decisions,  that  trustees 
are  bound  to  insert  a  clause  excluding  heirs-portioners  in  pursoanoe 
of  a  general  direction  to  execute  a  ^^  regular  and  valid  entail,**  or  to 
settle  property  in  "  strict  entail "  on  a  specified  order  of  heirs.  (See 
Sprot  Y.  Sprotj  22  May  1828,  6  S.  833;  Forresfs  TVs.  v.  Farmt, 
14  Dec.  1845,  8  D.  304.)  In  connection  with  this  point  we  may 
refer  to  the  case  of  Martin  v.  Kehoy  in  which  judgment  was  given 
by  the  House  of  Lords,  affirming  the  decision  of  the  Court  of 
Session,  on  the  construction  of  a  power  reserved  to  the  heirs-sab- 
stitutes,  '^  so  often  as  their  presumptive  heirs  were  females,"  so  to 
alter  the  succession  as  ^^  to  settle  the  estate  upon  a  younger  daughter 
in  preference  to  an  elder  daughter."  Under  this  power,  the  heir  in 
possession  was  held  entitled  to  call  to  the  succession  the  younger  of 
his  sisters  in  preference  to  the  elder  (24  Feb.  1857,  2  M'Q.  556). 

On  the  principle  that  general  words  in  a  settlement  may  be  suffi- 
cient to  express  the  truster^s  intention,  the  Court  has  held  that  a 
direction  to  impose  the  fetters  of  entail  upon  ^^  heirs  and  substitutes 
aforesaid,"  includes  the  institute.  The  point  having  come  before 
the  First  Division  on  a  note  from  the  judicial  factor  appointed 
upon  a  trust  estate  (Forbes  v.  Forbesj  5  July  1853,  15  D.  809),  the 
Court  directed  their  officer  to  insert  a  clause  in  the  entail  fettering 
the  institute  as  well  as  the  other  heirs  of  entail ;  holding  that  the 
principle  was  settled  by  the  Seaforth  case  {Mackenzie  v.  Mackenzie^ 
1  S.  Ap.  150).  In  the  following  year  the  Second  Division  sus- 
tained an  entail  to  which  the  objection  had  been  taken,  that  the 
trust  enjoined  the  imposition  of  irritant  and  resolutive  clauses  upon 
the  whole  heirs  of  entail  '^  without  making  mention  of  the  institute'' 
(Setan  v.  Setony  Mar.  1,  1854,  16  D.  658). 

It  is  not  easy  to  account  for  the  doctrine  laid  down  by  the  Court 
of  Session,  that  a  particular  enumeration  of  fetters  and  prohibitions 
in  a  trust,  following  upon  a  general  direction,  is  not  taxattve  but 
illustrative.  The  rule  of  construction  in  question  is  not  only  at 
variance  with  the  literal  canon  of  construction  applied  to  other 
branches  of  entail  law ;  it  is  even  more  lax  than  anything  known  in 
the  construction  of  wills,  in  which  the  rule  is,  that  words  of  particular 
enumeration  are  to  be  received  as  limiting  a  more  general  specifica- 
tion. But  whatever  the  explanation  may  be,  it  is  quite  settled  that 
a  general  direction  to  execute  an  effectual  entail  cannot  be  cut  down 
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by  an  incomplete  enumeration  of  claases,  prohibitoiy,  irritant,  or 
resolutive.  The  latest  cases  are  Stirling  v.  Stirling s  Trs.  (30  Nov. 
1838,  1  D.  130),  and  Seton  v.  Seton  (16  D.  658).  In  both  these 
cases  there  was  a  general  direction,  accompanied  with  an  enumera- 
tion of  prohibitions,  which  did  not  include  a  prohibition  against 
aiteriDg  the  order  of  succession.  The  ground  of  decision  was 
simply,  as  expressed  by  Lord  Cockburn,  "  a  reluctance  to  hold  that 
the  expression  of  bis  (the  testator^s)  anxiety  about  the  insertion  of 
the  usual  irritant  and  resolutive  clauses,  to  imply  that. he  meant 
to  recall  the  previous  direction  to  make  a  good  entail,  which  good 
entail  necessarily  supposes  the  operation  of  a  prohibition  against 
altering  the  destination." 

When  there  was  no  injunction  to  execute  an  entail,  but  merely 
a  direction  to  the  trustees  to  denude  of  the  residuaiy  estate,  with 
such  conditions  that  the  heirs  shall  not  dispose  of  the  same,  nor 
alter  the  succession  thereof,  either  gratuitously  or  onerously,  the 
Court  would  not  sanction  the  insertion  of  a  clause  prohibiting  the 
contraction  of  debt  {Cuming s  Trs.  v.  Cuming,  10  July  1832,  10 
S.  804) ;  and  where  a  power  was  reserved  in  a  marriage  contract 
to  make  an  entail  prohibiting  alienations  and  the  contracting  of 
debt  {MacneiU  v.  Macneiirs  Trs.j  27  Jan.  1826,  4  S.  393),  or,  as  in 
another  case,  prohibiting  alteration  of  the  succession  and  contracting 
of  debt  (Macleod  v.  Macleody  1  July  1828,  6  S.  1043),  the  Court 
would  not  allow  the  omitted  prohibition  to  be  inserted  in  the  entail. 

It  not  unfrequently  happens  that  a  testator,  desirous  of  bringing 
new  lands  within  the  fetters  of  his  entail,  leaves  a  direction  to  trus* 
tees  to  entail  such  lands  upon  the  ^^  same  series  of  heirs."  A  request 
to  this  effect  is  equivalent  to  a  direction  to  execute  a  strict  entail  in 
their  favour.  Accordingly,  it  was  held,  that  although  the  testator, 
after  the  execution  of  the  trust  settlement,  had  executed  a  second 
enUul  altering  the  destination,  the  trustees  were  bound  to  follow 
implicitly  the  directions  of  the  settlement,  and  therefore  to  entail 
the  newly  acquired  lands  on  the  heirs  called  to  the  succession  by 
the  first  entail  (Maepfierson  v.  Maephersony  May  24,  1839,  1  D. 
797,  n).  So  also  it  has  been  held  that  a  reserved  power  in  a  mar- 
riage contract  to  entail  on  the  heirs  of  the  marriage  will  not  justify 
an  alteration  on  the  order  of  succession  in  favour  of  heirs-male 
{Ormiston  v.  OrmisUmj  24  Jan.  1809,  Hume,  531). 

In  Mackintosh  v.  Mackintosh  (14  Dec.  1855,  18  D.  249),  trustees 
were  directed  to  apply  the  residue  of  the  testator's  estate  in  pnr- 
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chasing  landS)  taking  the  conveyance  thereof  to  the  heirs  of  entail 
specified  in  a  former  deed  of  entail  execated  by  himself,  with  the 
proviso  that  ^^  the  dispositions  and  conveyances  to  be  granted  to  the 
said  heirs  of  entail,  and  the  infeftments  thereon,  shall  contab,  and 
shall  be  always  with  and  under  the  conditions,  provisions,  restric- 
tions, limitations,  exceptions,  and  clauses  irritant  and  resolative, 
declarations  and  reservations,  used  in  the  said  deed  of  entail  exe> 
euted  by  myself."     The  irritant  clause  of  the  entail  there  referred 
to,  struck  at  the  contravention  of  the  prohibitions  by  ^^  all  deeds 
or  acts  contracted,"  etc.,  but  did  not  expressly  refer  to  debts,  which 
rendered  it  doubtful  whether  the  irritancy  could  be  construed  in 
such  a  manner  as  to  apply  to  the  contracting  of  debt.  With  the  view 
of  making  the  entail  more  secure,  the  trustees  inserted  the  word 
debts  in  the  irritant  clause;  but  the  Court  found,  in  an  action 
brought  by  the  heir  in  possession,  that  they  had  exceeded  their 
power,  and  reduced  the  deed  in  so  far  as  it  differed  from  the  style 
of  the  original  entail. 

The  case  of  Graham  v.  Stttoart  raised  a  very  interesting  question 
as  to  the  construction  of  an  ambiguous  direction.    The  testator  was 
heir  in  possession  under  an  entail  which  he  believed  to  be  effectoal, 
but  which  was  afterwards  found  to  be  defectire  in  the  fencing  of 
the  prohibition  against  alienation ;  and  he  directed  his  testamentaxy 
trustees  to  convey  to  those  succeeding  him  in  the  estate  certain  fee- 
simple  lands, — the  conveyance  to  be  ^^  under  all  the  conditions,  pro- 
visions, and  clauses,  prohibitory,  irritant,  and  resolutive,  of  the  said 
entail,  so  far  as  the  same  might  be  applicable,  and  so  as  to  form  a 
valid  and  effectual  entail  according  to  the  law  of  Scotland."    As  it 
was  impossible  to  settle  the  fee-«imple  lands  to  the  same  uses  as 
those  of  the  original  entail,  without  violating  the  direction  to  form 
a  valid  and  effectual  entail  according  to  the  law  of  Scotland,  the 
question  came  to  be,  which  of  the  two  directions  should  be  pre- 
ferred.   The  House  of  Lords  were  divided  on  the  point    The  ma- 
jority, consisting  of  Lord  Cranworth,  C,  and  Lord  Brougham, 
ruled  that  the  trustees  were  bound  to  execute  an  effectual  entail, 
although  this  might  have  the  effect  of  splitting  the  property.    Lord 
St  Leonards,  taking,  as  we  think,  a  sounder  view  of  the  intention  of 
the  testator,  held  that  there  was  a  positive  direction  to  settle  the 
new  estate  to  the  same  uses  as  the  existing  entail,  and  that  the 
direction  to  make  it  valid  and  effectual,  meant  merely  that  every- 
thing should  be  done  to  give  to  it  all  the  efficacy  that  a  destination 
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conceived  in  the  terms  of  the  original  entail  was  capable  of  receiving. 
Lord  St  Leonards  also  pointed  out,  what  appeared  to  have  escaped 
the  attention  of  his  colleagues,  that  an  entail  defective  in  the  pro- 
hibition to  alienate,  was,  in  a  certain  sense,  a  valid  and  effectual 
entail  previous  to  the  Entail  Amendment  Act,  «.«.,  it  was  valid  as  a 
destination  and  effectual  inter  heredes.  Nor,  as  he  observed,  was 
it  likely  that  the  testator,  even  if  he  had  known  of  the  defect,  would 
have  wished  the  additional  lands  to  be  settled  differently  from  the 
bulk  of  the  property.  (See  2  MK^.  295.)  It  is  not  likely  that  the 
decision  will  be  of  much  use  as  a  precedent ;  but  the  opinions  pro 
and  con  are  deserving  of  carefiil  study. 

Purchase  of  Lands  to  be  Entailed. — ^It  is  sometimes  of  importance, 
with  a  view  to  the  ascertainment  of  the  truster's  intentions,  to  con- 
sider the  object  he  had  in  view  in  postponing  the  execution  of  an 
entail  until  after  his  death.  Some  uncertainty  in  relation  to  the 
main  conditions  of  the  entail  is  usually  the  determining  cause. 
Amongst  those  causes  of  uncertainty,  it  may  su£Sce  to  notice  the 
following :  (1)  Uncertainty  as  to  the  parties  who  ought  to  be  called 
to  the  succession ;  (2)  the  impossibility  of  making  a  purchase  on 
ikvourable  terms,  or  in  a  suitable  situation ;  (3)  the  existence  of 
entailer's  debts,  which,  if  not  cleared  off  before  his  death,  might 
render  the  estate  liable  to  eviction. 

An  example  of  the  difficulty  first  referred  to  is  presented  by  the 
case  of  Cowan  v.  ThmbulPs  Trs.  (13  June  1845,  7  D.  872).  The 
testator's  only  son  was  afflicted  with  insanity ;  and,  accordingly, 
instead  of  conveying  the  estate  directly  to  him,  it  was  left  to  trustees 
to  be  entailed  along  with  such  lands  as  they  might  purchase  and 
acquire  with  his  personal  funds,  upon  the  son  and  his  heirs  male,  in 
the  event  of  his  restoration  to  health ;  but,  if  otherwise,  to  be 
entailed  on  a  different  series  of  heirs.  In  this  case  the  Court  had 
no  difficulty  in  deciding  that  the  entail  was  not  to  be  executed  until 
the  death  or  convalescence  of  the  lunatic. 

In  the  case  of  M^Innes  v.  McAllister  (29  June  1827,  5  S.  862), 
the  testator  left  a  sum  of  money  to  trustees,  to  be  laid  out  on  the 
purchase  of  lands  to  be  entailed,  and  to  be  procured,  if  possible,  in 
Argyllshire.  In  this  case  the  deed  of  entail  was  ordered  to  be  exe- 
cuted at  the  sight  of  the  Court.  In  the  Lynedoch  case  the  new 
lands  were  to  be  procured  contiguous  to  the  entailed  estate.  The 
desire  of  obtaining  conterminous  property  is  a  very  common  motive 
for  the  constitution  of  an  entail  trust. 
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On  the  subject  of  liability  for  entailer's  debts,  the  leading  autlto- 
rities  are  Vans  Agnew  v.  Stewart  (31  July  1822,  1  S.  Ap.  320), 
and  the  Clanranald  case,  which  was  also  an  important  anthoritj  on 
the  nature  of  the  jus  crediti  conferred  by  marriage  contracts.  Bnt 
the  only  point  in  that  case  which  we  require  to  notice,  is  the  decision 
finding  that  the  subsistence  of  a  trust  over  the  lands  for  payment 
of  debts  is  not  incompatible  with  the  execution  of  a  valid  entail; 
and  that  upon  the  trustees  denuding,  after  the  trust  purposes  hare 
been  fulfilled,  the  entail  will  be  efiectually  disburdened  {Herries^ 
Farquharj  ^  Co.  v.  Brown,  10  March  1838,  16  S.  948). 

Sometimes  trustees  are  directed  to  accumulate  rents,  or  the  pro- 
ceeds of  investments,  for  the  purpose  of  purchasing  lands  to  be 
afterwards  entailed  {Beattie  v.  Johnstone,  15  Dec.  1849,  12  D. 
357;  Strathmore  v.  Strathmore's  Trs.,  9  July  1856,  18  D.  1212); 
or  the  trust  may  be  to  sell  landed  property  for  the  purpose  of  pur- 
chasing other  lands  more  contiguous  to  the  principal  estate.  Under  a 
direction  of  this  nature,  trustees  who  have  purchased  an  estate  with- 
out a  mansion-house,  may  lay  out  the  balance  of  the  money  in  erect- 
ing a  mansion  {Sprofs  Trs.  v.  Sproty  11  March  1830,  8  S.  712). 

Several  questions  of  difficulty  have  occurred  in  connection  witb 
the  exercise  of  powers  of  sale  by  trustees  of  property  to  be  applied 
for  the  purposes  of  payment  of  debts  and  entailing  the  residue. 
These  may  be  more  fiiUy  considered.  We  may  observe,  however, 
that  in  construing  such  directions  a  distinction  has  been  recognised 
between  a  direction  to  pay  debts,  and  the  direction  as  to  the  destina- 
tion of  residue.  In  the  case  of  the  first  of  these  directions,  a  power 
to  sell  has  been  held  to  be  implied,  on  the  ground  that  as  the  testa- 
tor^s  estate  was  liable  to  be  sold  at  the  instance  of  his  creditors,  he 
must,  in  voluntarily  providing  for  the  payment  of  his  debts,  be 
held  to  have  contemplated  the  exercise  of  such  a  power.  This  is 
in  substance  the  principle  of  the  case  of  Erskine  v.  Wemyss  (13 
May  1829,  7  S.  594),  and  subsequent  cases  {M^Kinnon  v.  M^Km- 
noHy  4  Dec.  1838,  1  D.  153 ;  and  Henderson  v.  Somerville  22  June 
1841,  3  D.  1049).  On  the  other  hand,  a  power  of  sale  for  the 
purpose  of  entailing  the  proceeds  will  no  more  be  implied  than  a 
power  of  entailing  would  be  where  these  have  been  omitted.  And, 
therefore,  if  a  trust,  for  the  purpose  of  creating  entails,  contains 
incidentally  a  conveyance  of  other  lands,  as  to  the  disposal  of  which 
nothing  has  been  said,  these,  after  payment  of  debts,  must  be 
transferred   in  fee-simple  to  the   heir-at-law  (Allan  v.   Glasgotcs 
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r«.,  1  Sept.  1835,  2  S.  and  M*L.  333;  {Trotter  v.  Cunninghame, 
29  May  1849,  11  D.  1066).  If,  however,  the  trustees  are  desired 
to  convey  the  estate  under  the  fetters  of  an  entail,  the  direction  is 
imperative,  and  the  institute  cannot  object  (Gilmour^a  Trs,  v.  Gil- 
mour,  6  Dec.  1856,  19  D.  134). 

It  most  be  kept  in  view,  that  trusts  which  provide  for  the  accumu- 
lation of  money,  whether  for  the  purpose  of  creating  entails  or 
otherwise,  are  liable  to  be  cut  down  by  the  Thellusson  Act  (39  and 
40  Geo.  in.,  cap.  98),  which  now,  by  the  41st  section  of  the  Entail 
Amendment  Act  (11  and  12  Vict;,  cap.  36),  is  extended  so  as  to 
indade  accumulations  of  the  rents  of  heritable  property,  as  well  as 
of  the  interest  of  money.  In  the  case  of  Lord  v.  Colvin  (7  Dec. 
1860),  an  opinion  was  returned  to  the  Court  of  Chancery,  in  com- 
pliance with  the  Law  Ascertainment  Act,  to  the  effect  that  implied 
accamulations  are  equally  void  as  if  they  were  expressed, — ^an 
opinion  which  is  in  accordance  with  the  most  recent  English  deci- 
sions (See  French  v.  Cheese j  19  Beav.  3).  The  mode  of  defeating 
accumulations  is  provided  by  the  statute  itself;  the  money  is  to  be 
"received  by  such  person  or  persons  as  would  have  been  entitled 
thereto,  if  such  accumulation  had  not  been  directed"  (§  2).  The 
Act  contains  an  exception  with  regard  to  accumtdations  for  the 
payment  of  debt,  or  raising  provisions  for  children. 

In  virtue  of  the  26th  and  27th  sections  of  the  Entail  Amendment 
Act,  money  vested  in  trust  for  the  purchase  of  land  to  be  entailed, 
may  either  be  applied  to  the  payment  of  entailer's  debts,  or  it  may 
be  disentailed,  with  or  without  consent,  according  to  circumstances, 
precisely  as  if  it  had  been  entailed  land.  Some  analogous  provisions 
are  contained  in  the  various  Acts  which  authorize  the  compulsory 
taking  of  land. 

AMERICAN  CONSTITUTIONAL  LAW. 

Two  Lectures  on  the  Constitution  of  the  United  States^  concluding  a 
course  of  The  Modern  State,  delivered  in  the  Law  School  of 
Columbia  College  during  the  Winter  of  1860  and  1861 ;  to  which 
is  appended.  An  Address  on  Secession^  written  in  the  Year 
1851.    By  Francis  Lieber,  LL.D.    New  York,  1861. 

The  publication  of  these  lectures  by  Professor  Lieber  is  well-timed 
and  appropriate.   No  man  is  better  fitted,  by  learning  and  extensive 
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experience,  to  speak  with  aathority  upon  this  interesting  and  im- 
portant  subject.     His  own  career  has  been  marked  by  singnlar 
vicissitudes  and  extraordinaiy  variety.     Bom  at  Berlin  in  1800,  he 
entered  the  Prussian  army  while  yet  a  mere  youth,  and  fought 
against  Napoleon  at  Waterloo,  where  he  was  twice  wounded.   At 
the  conclusion  of  the  war,  he  recommenced  his  literary  education, 
and  studied  at  Berlin  and  Jena  with  assiduity  and  success.    He, 
however,  incurred  the  suspicion  of  the  Prussian  Government,  on 
account  of  the  liberal  opinions  which  he  held,  and  was  compelled  to 
quit  Prussia.    He  then  joined  the  Greeks  in  their  struggle  for 
freedom ;  and,  on  returning  to  his  native  country,  found  himself  so 
annoyed  by  the  harassing  surveillance  of  the  police,  that  he  speedOj 
lefl  it  a  second  time,  and  took  refuge  in  England,  where  he  re- 
mained for  a  year,  supporting  himself  by  his  pen  and  by  giring 
lessons  in  German.     In  1827,  he  went  to  the  United  States,  and 
was  there  employed  for  five  years  on  the  Encyclopedia  Ameruam. 
He  was  afterwards  appointed  Professor  of  Politicid  Philosophy  and 
Economy  in  tlie  State  College  of  South  Carolina,  where  he  has  been 
most  successful  as  a  teacher  and  lecturer.    As  an  author.  Professor  i 
Lieber  occupies  a  deservedly  high  position.    He  has  written  several  | 
volumes  of  travels ;  and  his  PolUioal  Ethiesy  his  Essays  on  Labnr  | 
and  Property y  his  Principles  of  Penal  Lawj  and  his  Civil  Liberty  axyl  | 
Self-Govemmentj  have  taken  a  high  place  among  the  best  prodnc- 1 
tions   of  American    literature.      His  varied   experience  and  his  | 
foreign  extraction,  eminently  fit  him  to  treat  with  more  anthoritr,  i 
and  greater  calmness  and  impartiality,  than  a  native-born  Ameii- 
can,  the  deeply  interesting  and  important  subject  which  he  has 
dertaken  to  discuss  in  the  lectures  before  us.     His  eyes  are  lei 
likely  to  be  blinded  by  the  smoke  and  dust  of  the  conflict,  than  til 
eyes  of  those  who  claim  an  American  birthright ;  and  from  him  ^ 
have  a  better  chance  of  obtaining  a  calm,  unprejudiced,  and  search- 
ing investigation  of  the  real  merits  of  the  great  controversy  nol 
a^tating  and  dividing  the  United  States,  and  of  the  true  politico 
position  of  the  Unionists  and  Secessionists. 

Though  professor  in  a  University  belonging  to  the  capital  i 
South  Carolina,  Dr  Lieber — like  Washington,  Jay,  Madisd 
Hamilton,  and  the  other  great  authors  of  the  American  Constiti 
tion — is  a  staunch  Federalist,  and  utterly  repudiates  the  doctrim 
that  the  individual  States  have  "  reserved  rights"  under  the  coi 
stitution,  which  entitle  them  to  secede  from  the  Union  at  pleason 
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He  tbiia  states  the  objects  of  his  inquiries  at  the  outset  of  his  first 

lecture,  which  was  delivered  in  Columbia  Ck>llege  in  January  last : 

'^  We  now  approadi  the  question  :  What  is  the  constitution  of  the  United 
States  ?  Do  the  States  f onn  a  league  ?  or  is  the  constitution  a  pact,  a  con- 
tract, a  political  partnership  of  contracting  parties  ?  Do  we  live  in  a  confede- 
racT?  and  if  so,  in  a  confederacy  of  what  degree  of  unitedness?  O  is  the 
coiistitution  a  framework  of  government  for  a  united  country — a  political 
organism  of  a  people,  with  its  own  vitality  and  self-sufficing  energy  ?  Do  we 
form  a  union,  or  an  aggregate  of  partners  at  pleasure  ?  These  are  momentous 
queetioDs,  not  only  interesting  in  an  historical  or  scientific  point  ot  view,  but 
important  as  questions  of  political  life  and  social  existence,  of  public  conscience, 
of  right  and  truth  in  the  nighest  spheres  of  human  action,  and  of  our  civilisa- 
tion. At  no  time  has  the  very  character  and  essence  of  our  constitution  been 
60  much  discussed  as  in  ours.  Never  before  have  measures  of  such  importance 
been  so  made  to  depend,  in  appearance,  upon  the  fundamental  character  of  the 
document  called  the  Constitution  of  the  United  States  5  while  never  before 
haTe  those  in  high  authority  attended  less  to  its  genesis,  its  contents,  and  its 
rarious  provisions,  in  order  to  justify  actions  affecting  our  entire  polity.  Never 
Wore,  either  in  our  own,  or  in  the  history  of  our  race,  have  whole  communi- 
ties seemed  to  make  acts  of  elementary  material  consequence  depend  upon  a 
single  term — ^npon  the  question,  whether  the  constitution  is  a  mere  contract ; 
or  whether  the  word,  derived  as  it  is  from  constituere^  must  be  imderstood  in  the 
sense  in  which  Cicero  takes  it,  when  he  speaks  of  constituere  rempublicam^  that 
is.  organizing  tie  common  weal,  putting  it  in  order,  and  connecting  all  the 
parts  in  mutoal  organic  dependence  upon  one  another.'^ 

Dr  Lieber  next  proceeds  to  notice  an  argument  much  relied  upon 
by  some  of  the  chief  defenders  of  the  right  of  secession,  founded  upon 
a  dictum  of  Mr  Webster,  the  famous  American  lawyer  and  states- 
man. The  argument  is  as  follows :  The  constitution  of  the  United 
States  is  a  contract  Mr  Webster  says^  a  contract  broken  at  one 
end  is  broken  all  orer.  The  constitution  of  the  United  States  has 
Wi  broken.  Therefore  the  contract  is  broken  all  to  pieces,  and  is 
at  an  end.  Therefore  each  component  part  of  the  former  United 
States  stands  for  itsell^  can  do  what  seems  best  to  itself— form  a 
new  oonfiKleracy,  or  become  a  separate  empire.  This  argument, 
however  specious  it  may  at  first  sight  appear,  contains  almost  as 
many  fallacies  as  propositions.  Supposing,  for  argument's  sake, 
that  the  constitution  is  a  contract,  it  is  yet  a  contract  of  govern- 
ment, and  all  publicists  have  maintained  that  the  government  con- 
tract is  made  in  perpetuity.  None  have  ever  attempted  to  assert 
that  every  bad  law — which  is  to  a  certain  extent  an  infringement  of 
the  supposed  social  contract — confers  upon  each  contracting  mem- 

V  her  the  right  to  break  asunder  the  contract  Burlamaqui,  in 
describing  the  essential  constitution  of  a  state,  says  that  its  first 
covenant  is  an  engagement  to  join /or  ever  in  one  body.     The  con- 

j    stitution  of  the  United  States  was  made  by  the  people  describing 

,  ^       VOL.  V,— NO.  LVI.  AUGUST  1861.  F  F  P 


412  AMERICAN  CONSTITUTIONAL  LAW. 

themselves  by  one  description  as  people  of  the  United  States— not 
confederating — not  tying  themselves  together — but  meaning  to  fonn 
a  uniauj  a  unity,  a  national  congress  as  a  people.  Where  does  a 
part  of  this  people  get  the  right  to  withdraw  and  renounce!  Ko 
intelligent  and  impartial  man  can  recognise  such  a  right.  Secession 
is  a  word  to  drug  the  consciences  of  ignorant  men  who  are  averse  to 
treason. 

It  is  equally  absurd  and  false  to  call  the  constitution  of  the  United 
States  a  contract,  and  nothing  more. 

^^  The  laws  of  all  European  states,'*  says  ProfeesoT  lieber,  ^'  and  of  fiioee  that 
have  been  peopled  by  Europeans,  have  called  monoaamic  matrimony  a  contract, 
Asiatic  law  does  not.  When  we  call,  however,  wedlock  a  contract,  we  merely 
designate  a  certain  aspect  of  this  varied  institution.  Treat  the  relation  (rf 
husl^nd  and  wife,  '  for  better,  for  worse,*  as  a  mere  contract-,  and  a  common 
contract,  and  you  will  speedily  and  logically  make  out  a  soecial  pleadingfor 
licentiousness,  and  end  with  what  has  been  wamelessly  callea  Free  iov&  Who 
would  seriously  pretend  that  he  was  expressing  the  whole  character,  or  indicat- 
ing the  chief  meaning  of  noatrimony — ^with  its  preceding  love  and  poetry,  its 
exclusive  and  purifying  affection,  its  school  of  ujiselfishnees,  its  ordained  pro- 
creation, and  the  founoing  of  the  family — that  feeder  of  the  State — its  neces- 
sity, Doaterial  and  moral,  for  society,  its  sacred  ties  and  indisBolubleneBB,  its 
religion  and  industrial  power,  its  internal  communism  and  external  indivi- 
duality, its  venerable  history  and  energic  action, — simply  by  calling  it  a  contract 
and  nothing  more  ?  Mr  Webster,  we  are  continually  told,  has  said  that  a  con- 
tract broken  at  one  end  is  broken  all  over.  The  great  advocate  made  this  state- 
ment when  he  spoke  as  counsel  for  his  client.  He  overstated  a  certain  tnitfa; 
he  was  too  great  a  lawyer  not  to  know  that  this  does  not  apply  to  all  contracts— 
indeed,  that  it  is  applicable  to  a  small  class  of  contracts  only.  If  this  statement 
■ — ^which  represents  contracts  like  Rupert's  drops,  shivered  into  countless  frag- 
ments by  tne  least  crack  at  one  end — is  to  be  ajmlied  literally  to  all  contracts 
and  agreements,  it  is  easy  to  prove,  by  the  same  show  of  logic,  that  every  shOTt- 
coming  of  the  fulfilment  of  a  promissory  oath  amounts  to  perjury,  which,  never- 
theless, the  law  of  no  country  admits.  Everything  depends  upon  what  consti- 
tutes the  breaking  of  the  contract,  and  upon  its  nature.  Or,  wedlock  being  a 
contract,  in  which  the  wife  promises  to  obey  the  husband,  and  the  husband  to 
love  and  honour  his  wife,  is  the  whole  contract  irrecoverably  broken  *  aD  over' 
by  any  act  of  disobedience  on  the  part  of  the  wife,  or  by  the  husband's  ill- 
humour  towards  her  ?" 

But,  further,  it  is  argued  by  the  supporters  of  the  right  of  seces- 
sion, that,  the  contract  being  broken,  each  contracting  State  stands 
for  itself,  and  falls  back  on  its  supposed  original  sovereignty.  Yet, 
even  admitting  this  to  be  true  of  the  original  thirteen  States  which 
formed  the  Union,  and  that  they  are  to  be  viewed  as  merely  leagned 
together  by  the  constitution,  in  an  alliance  such  as  that  which 
Prussia,  Austria,  Russia,  and  Great  Britain  formed  against  France 
at  the  beginning  of  the  present  century  ;  how  can  this  apply  to  the 
other  States  which  the  Union  has  since  formed  out  of  the  common 
territory  f    They  never  had  at  any  time  a  distinct  nationality  or 
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separate  sovereignty.     How  then  can  thej  fall  back  upon  what  has 
never  existed  f 

Some  advocates  of  the  lawfulness  of  secession,  fonnd  their  prin- 
ciples upon  the  idea  of  the  constitution's  being  a  mere  contract  with 
the  additional  idea  of  reserved  rights — ^implying  in  this  case  the  re- 
served right  of  disregarding  the  contract,  and  leaving  the  constitu- 
tion. Bat  what  contract,  even  in  the  commonest  spheres  of  life, 
can  that  be,  the  contracting  parties  to  which  reserve  the  right  of 
not  being  ruled  by  it  at  all  f  The  very  idea  of  a  contract  is  that  of 
mutual  binding  for  some  common  purpose ;  and  how  this  element  is 
expected  to  agree  with  an  element  of  reserved  right  of  mutual  in- 
JQiy,  it  is  difficult  to  perceive.  Can  there  be  such  a  thing  as  a 
reserved  right  of  not  doing  at  all  what  the  contracting  parties  have 
agreed  to  do  f  "  If,"  says  Professor  Lieber,  "  this  theory  of  reserved 
right  to  break  up  the  contract  of  government  at  any  time  be  sound, 
and  asserted  in  the  spirit  of  truth,  it  logically  follows,  that  not  only 
may  a  State  leave  the  Union  whenever  it  chooses,  and  do  all  sorts  of 
things  against  the  other  States,  but  that  on  the  strength  of  reserved 
rights,  each  State  may  nullify  any  portion  of  the  contract,  and 
^^  resume"  the  power  of  coining  money,  of  adopting  a  king,  of  send- 
ing ambassadors  to  foreign  powers,  of  not  considering  the  laws  of 
the  United  States  as  the  supreme  laws  of  the  land,  and  yet  remain 
in  the  Union.  There  is  nothing  whatsoever  in  the  argument  on 
contract  and  reserved  rights  that  makes  it  necessary  to  use  secession 
in  the  bulk.  Nullification  was  indeed  founded  upon  the  assertion 
of  reserved  sovereignty  applied  to  a  law — a  portion  of  the  govern- 
ment. We  would  thus  logically  arrive  at  the  following  graduation 
in  oar  public  law :  Nullification ;  Partial  Secession  from,  or  resump- 
tion of  the  attributes  of  the  general  government ;  Temporary  Seces- 
sion ;  Permanent  Secession.  Whether  such  a  government  would 
be  much  of  a  government,  or  a  government  at  all,  under  such  cir- 
cumstances, is  a  question  which  the  youngest  among  my  hearers  are 
perfectly  competent  to  decide." 

At  the  close  of  his  first  lecture.  Professor  Lieber  adverts  to  the 
desire  for  nationalities  as  a  leading  feature  of  modem  states.  Modern 
civilisation  stands  in  need  of  entire  countries.  ^^  Mankind,"  he 
says,  "have  outgrown  the  ancient  city-state.  Countries  are  the 
orchards  and  the  broad  acres  where  modern  civilisation  gathers  her 
grain  and  nutritious  fruits.  The  narrow  garden-beds  of  antiquity 
suffice  for  our  widened  humanity  no  more  than  the  short  existence 


414  AMERICAN  CONSTITUTIONAL  LAW. 

ef  ancient  states.  Modems  stand  in  need  of  nations,  and  of  natioi»I 
longevity,  for  their  literature  and  law,  their  industry,  liberty,  and 
patriotism ;  we  want  countries  to  work  and  write  and  glow  for,  to 
live  and  die  for.  The  sphere  of  humanity  has  steadily  widened,  and 
nations  alone  can  now-a*days  acquire  the  membership  of  that  com- 
monwealth of  our  race  which  extends  over  Europe  and  America. 
Has  it  ever  been  sufficiently  impressed  on  our  minds  how  slender 
the  threads  are  that  unite  us,  according  to  some,  in  a  mere  political 
system  of  states,  if  we  are  not  tied  together  by  the  far  stronger 
cords  of  those  feelings  which  arise  from  the  consciousness  of  haTing 
a  country  to  cling  to  and  to  pray  for,  and  unimpeded  land  and  water 
roads  to  move  on  1" 

In  his  second  lecture.  Professor  Lieber  gives  a  history  of  the  rise 
and  progress  of  American  independence ;  and  points  out  how  inse- 
parably that  great  movement  was  connected  and  associated  with  the 
idea  of  one  united  country.  From  the  time  when  the  disputes  with 
the  mother  country,  consequent  on  the  imposition  of  the  stacap- 
duties  in  1765,  begun,  the  idea  of  one  America,  of  a  united  America, 
one  people,  one  common  cause  and  interest,  one  supreme  govern- 
ment, became  more  and  more  clearly  expressed  and  more  distinctly 
acted  upon.  ^^In  Parliament  and  in  British  state  papers,  ^America* 
as  one  country  is  spoken  of;  we  were  attacked  as  one  country,  ife 
defended  ourselves  as  one  country,  and  called  the  government  of 
that  one  country  the  Union.'*'  The  terms  of  the  Declaration  of 
Independence  sufficiently  refute  the  doctrine  of  the  individual 
sovereignty  and  independence  of  the  several  States.  They  are  not 
even  enumerated  in  that  Declaration  by  name,  as  if  it  was  intended 
to  impress  the  maxim  on  Americans,  that  their  freedom  and  inde- 
pendence arose  from  their  Union ;  and  that  without  it  they  coold 
never  be  either  free  or  independent.  The  band  of  patriots  who 
framed  that  Declaration,  would  have  considered  the  doctrine  of  the 
individual  and  separate  independence  of  each  State  as  the  most  dan- 
gerous and  destructive  of  political  heresies.  In  1783,  Washington, 
in  his  famous  letter  to  the  governors  of  the  States,  points  out  ^  four 
things  essential  to  the  well-being,  I  may  even  venture  to  say  to  the 
existence,  of  the  United  States  as  an  independent  power."  And  the 
first  of  these  four  things  is,  ^^  an  indissoluble  union  of  the  States 
under  one  federal  head."  "  It  is,"  he  says,  "  only  in  our  united 
character  as  an  empire  that  our  independence  is  acknowledged,  that 
our  power  can  be  regarded,  or  our  credit  supported  among  foreign 
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nations.  The  treaties  of  European  powers  with  the  Ueited  States 
of  America  will  have  no  validity  on  a  dissolution  of  the  Union. 
We  shall  be  left  nearly  in  a  state  of  nature ;  or  we  may  find  by  our 
own  unhappy  experience  that  there  is  a  natural  and  necessary  pro- 
gression from  the  extreme  of  anarchy  to  the  extreme  of  tyranny, 
and  that  arbitrary  power  is  easily  established  on  the  ruins  of  liberty 
abased  to  licentiousness."  A  similar  tone,  spirit,  and  language,  will 
be  foand  pervading  the  whole  of  the  documents  and  state  papers 
contained  in  the  many  folios  of  the  American  archives. 

The  Articles  of  Confederation  adopted  in  1777,  having  proved 
utterly  inadequate  to  the  wants  and  requirements  of  the  American 
nation,  the  call  for  a  firmer  and  better  system  of  government  be- 
came general ;  and,  after  infinite  toil,  anxiety,  and  difficulty,  the 
present  constitution  was  adopted  in  September  1788.  The  term 
Constitution  was  carefully  and  purposely  used.  Madison  distin- 
guished between  the  new  constitution  and  the  ^^  Union,  when  it 
was  a  federal  one  among  sovereign  states.'* 

"  This  constitution,"  says  Profeasor  Lieber,  "begins  with  the  words,  *  We, 
tbe  P^J^  of  the  United  States,' — to  me,  the  most  magnificent  words  in  all  his- 
tory. They  seem  like  an  entrance,  full  of  grandeur  and  simplicity,  into  a  wide 
temple.  It  is  the  whole  nation  that  speaks,  in  its  entirety  and  power ;  and  yet 
the  word  *•  People,'  in  its  plural  sense,  gives  more  life  to  it.  .  .  .  The  con- 
Btitntion  of  the  United  States  broadly  declares  and  decrees,  that  all  the  laws 
made  in  pursuance  of  the  same  shall  be  the  supeme  law  of  the  land.  This 
provision,  and  many  more,  such  as  that  establishing  a  national  citizenship,  the 
organic  law  of  amendment  which  it  contains,  and  the  characteristic  features 
that  have  been  mentioned,  as  well  as  the  whole  genesis  of  the  constitution, 
prove  the  following  points : — The  Constitution  is  a  law,  with  all  the  attributes 
essential  to  a  law,  the  first  of  which  is,  that  it  must  be  obeyed,  and  that  there 
must  he  an  authority  tliat  can  enforce  obedience.  It  is,  as  far  as  it  goes,  a  full 
and  complete  law,  carefully  defining  its  own  limits ;  and  the  provision,  that  the 
luitional  Government  has  no  rights  but  those  which  are  granted  to  it,  cannot 
mean  that  it  must  allow  itself  to  be  broken  up  whenever  it  pleiises  any  portion 
posBeesing  the  *  reserved  rights*  to  do  so.  Logically  speaking,  it  would  be 
absoTd;  morally  speaking,  wicked.  This  interpretation  of  the  doctrine  of 
*  reserved  rights,'  it  seems,  would  amount  to  nothing  less  than  to  the  well- 
known  mental  reservation,  with  this  fearful  difference,  that  we  would  apply  to 
the  consciences  of  entire  States  what  the  Jesuits  used  for  the  purpose  of  easing 
the  consciences  of  private  persons.  It  is  a  national  law,  having  proceeded  from 
the  fulness  ol  the  national  necessity,  nation^  consciousness,  and  national  will, 
and  is  expressive  of  a  national  destiny.  It  is  a  national  fundamental  law,  estab- 
lishing a  complete  national  government — ^an  organism  of  national  life.  It  is  not 
a  mere  league  of  independent  states  or  nations ;  it  aUows  of  no  *"  Sonderbund.* 
It  is  an  organism  with  living  functions ;  not  a  string  of  beads  in  mere  juxta- 
ptjsition  on  a  slender  thread,  which  may  snap  at  any  time,  and  allow  the  beads 
to  roll  in  all  directions.  The  more  you  study  history  in  candour  and  good  faith, 
and  not  in  order  merely  to  collect  points  to  make  out  a  case,  tiie  more  you  will 
be  convinced  that,  as  indeed  I  have  indicated  before,  the  general  government, 
nationaDy  uniting  a  number  of  States,  with  the  framework  of  local  govern- 
ments, is  that 'very  thing  which  America  has  contributed  as  her  shcire  to  the 
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political  history  of  our  race.  A  great  historian  has  justly  observed,  that  Atheos 
and  her  many  illustrious  citizens  were  never  so  great  and  noble  as  when  thej 
were  animated  by  a  Pan- Hellenic  spirit.  And  so  it  is  with  us.  What  is  gr^t, 
what  is  noble,  what  is  of  lasting  effect,  what  is  patriotic,  what  is  in^iritiDg 
to  behold  in  our  history  and  pubUc  men,  is  Pan- American.  Provincialism  has 
neither  freed  nor  raised  the  people.  On  the  contrary,  every  step  that  is  taken, 
receding  from  the  constitution  as  the  government  of  a  nation  and  a  united 
people,  is  a  step  towuxis  Uie  confused  transition  state  in  which  the  country  ira 
under  the  Articles  of  Confederation ;  every  measure  that  is  taken  to  kssen  its 
health  and  vigour,  its  lawful  and  organic  action,  amotrnts  to  a  drifting  toward 
the  anarchy  £rom  which  the  framers  rescued  the  people  with  infinite  labour  sod 
exertion.  Sejunction,  state  egotism,  envious  localism,  do  not  only  hurt  men, 
sed  leges  acjura  labefactanL^^ 

Professor  Lieber's  Lectures  have  had  the  advantage  of  revision 
and  annotation  by  the  Honourable  Horace  Binney,  a  distinguished 
jurist,  and  the  senior  member  of  the  American  bar ;  and  the  coocla- 
sion  of  that  gentleman's  last  and  most  elaborate  note  is  especially 
interesting,  as  showing  the  strength  and  thoroughness  of  the  views 
entertained  by  the  chief  supporters  of  the  American  Union.  "  &>- 
vereignty"  he  says,  "  in  international  law,  exists  solely  in  the  United 
States.  Foreign  states  know  nothing  of  our  States.  Our  States 
do  not  separately  represent  the  nation.  Independence  cannot  be 
predicated  of  them  separately.  They  are  restrained  and  subordi- 
nated in  many  particulars  by  the  constitution  of  the  United  States. 
In  no  one  instance  is  the  United  States  subordinated  to  a  State. 
The  United  States  caver  ail,  permeate  all,  defend  all,  both  within 
and  without,  against  foreign  enemies  and  domestic  insurrections,  and 
against  aggression  by  one  upon  another.  The  ConstUution  of  the 
United  States  is  the  supreme  law  of  the  nation,  and  so  are  the 
treaties  by  the  authority  of  it,  and  the  laws  in  pursuance  of  it 
Allegiance  and  protection  are  reciprocal.  Who  protects  a  state 
against  a  state  or  a  foreign  nation  f  Who  protects  the  inliabitant 
and  citizen  of  a  state  from  the  same  f  Who  protects  a  citizen  from 
the  state  in  which  he  is  domiciled — protects  him  against  a  mon- 
archical or  non-republican  constitution — laws  violating  obligation  of 
contracts — bills  of  attainder — ex  post  facto  laws — tenders  of  paper 
money  in  payment  of  debts — against  coinage  of  money— duties  on 
imports  or  exports — troops,  ships  of  war  of  a  state  ?  The  United 
States  only.  Who  naturalizes  citizens  f  What  constitution  do  thej 
swear  to  support  f  Their  first  vow  and  duty  are  to  the  suprem 
law ;  and  the  same  is  the  duty  of  the  native-bom.  Two  allegiances 
to  different  kings,  lords,  or  nations  at  the  same  time,  are  impossible; 
but  two  fidelities  in  respect  to  different  obligations,  are'both  possible 
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and  common.  The  irreconcilable  hostility  in  nature,  of  one  alle- 
giance to  a  State  and  another  to  the  Union,  is  proved  by  the  man- 
ner in  which^  by  false  doctrine,  the  one  has  devoured  the  other, — 
in  oar  own  case,  State  rights  devouring  United  States  rights,  and  yet 
all  the  weaker  for  it.  United  States  rights  cannot  devour  State 
rights,  becaase  the  former  are  protective  of  the  latter — not  the  latter 
of  the  former.  The  idea  of  one  nation,  one  people,  one  allegiance, 
is  indispensable  to  both  the  dignity  and  the  freedom  of  the  United 
States;  no  other  sentiment  can  protect  us  against  the  hatreds, 
jealousies,  and  hostilities,  which  merely  allied  peoples  always  feel. 
National  identity  is  essential  to  prevent  the  selfish  principle  of  our 
nature  from  turning  to  opposition.  The  general  identification  is  that 
which  begets  a  love  of  the  nation  or  country.  We  love  it  more 
than  all  others,  because  it  is  ours.     Defend  us  from  Stateishness  /" 

Our  quotations  have  already  extended  to  a  considerable  length  ; 
bnt  at  the  present  momentous  crisis  in.  the  history  of  the  United 
States'  constitution  and  people,  it  is  especially  interesting  to  hear,  in 
their  own  words,  the  opinions  entertained  by  the  wisest  and  most 
enlightened  Americans.  We  cannot  help  thinking  it  a  favourable 
symptom  that  such  sound  constitutional  doctrines  as  those  expressed 
by  Professsor  Lieber,  in  these  lectures,  should  have  been  listened 
to,  not  only  without  dissent,  but  even  with  approbation,  in  the  Law 
School  of  Columbia,  the  capital  of  South  Carolina,  the  veiy  focus 
and  head-quarters  of  secession.  It  shows  that,  even  there,  there 
mast,  till  lately,  have  been  a  strong  party  in  favour  of  union,  or  at 
least  disposed  to  permit  the  free  utterance  of  opinions  favourable  to 
it ;  though  it  is  very  possible  that  a  different  state  of  things  may 
now  prevail,  and  that  the  dictates  of  passion  and  party  may  have 
silenced  the  convictions  of  reason  and  the  voice  of  argument,  sinte 
these  lectures  were  delivered  in  January  last. 

We  close  our  notice  of  Professor  Lieber's  publication  by  the  fol- 
lowing striking  passage  from  his  "  Address  on  Secession,"  combating 
the  notion,  that  the  wise  framers  of  the  American  Constitution  be- 
lieved in  the  right  of  secession,  because  they  did  not  expressly  pro- 
vide against  it,  or  advert  to  it,  in  any  part  of  that  document : — 

*'  But  does  not  the  constitution  sav,  that  every  power  not  granted  in  that 
instrument  shall  be  reserved  for  ea<:h  State?  Assuredly  it  does.  But  this  very 
(^vision  is  founded  upon  ihe  supposition  of  the  existence  of  two  powers,  the 
General  and  the  States  Governments.  The  constitution  is  intended  to  regulate 
the  affairs  between  them  ;  secession,  however,  annihilates  one  party — the  Grene- 
nJ  Government — so  far  as  the  seceding  State  is  concerned.    The  supposition, 
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tiiat  the  oonsUtution  itself  pontaiiifi  the  tacit  acknowledgment  of  the  right  <rf 
seceHSLon,  would  amount  to  an  assumption,  that  a  principle  of  aelf-destnictioa 
had  been  infused  by  its  own  makers  into  the  very  instrument  which  constmds 
the  Government.  It  would  amount  to  much  the  same  providoa  that  was  ooq- 
tained  in  the  first  democratic  constitution  of  France,  namely,  that  if  GoTern- 
ment  acts  against  the  law,  every  citizen  has  the  duty  to  take  up  arms  against  it. 
This  was  indeed  declaring  Jacobinical  democracy  tempered  by  revolution,  asa 
writer  has  called  Turkey  a  despotism  tempered  by  regicide.  And  can  we  ina- 
gine  that  men  so  sagacious,  so  far-seeing  on  the  one  hand,  and  so  thoroughlj 
schooled  by  experience  on  the  other,  as  the  f nuneis  of  our  constitution  were, 
have  just  omitted,  by  some  oversight,  to  speak  on  so  important  a  point  ?  Oda 
of  the  greatest  jurists  of  Germanv  said  to  me  at  Frankfort,  when  the  Constitoent 
Parliament  was  there  assembled,  of  which  he  was  a  member : — '  The  more  I 
«tudy  your  constitution,  the  more  I  am  amazed  at  the  wise  foreoast  of  its 
makers,  and  the  manly  forbearance  which  prevented  them  from  entering  into 
any  unnecessary  details,  so  easily  embarrafiBing  at  a  later  period.^  They  would 
not  deserve  this  praise,  or,  in  fact,  our  respect,  had  they  been  guilty  of  a  neglect 
«uch  as  has  been  supposed.  Can  we,  in  our  sober  senses,  imagine  that  they 
believed  in  the  right  of  secession,  when  they  did  not  even  stipulate  a  fixed  time 
necessary  to  give  notice  oi  a  contemplated  secession,  knowing,  as  they  did, 
^uite  as  well  as  we  do,  that  not  even  a  common  treaty  of  defence  or  offence- 
no,  not  even  one  of  trade  or  amity — ^is  ever  entered  into  by  independent  powers, 
without  stipulating  the  period  .which  must  elapse  between  informing  ths  other 
parties  of  an  intended  withdrawal,  and  the  time  when  it  actually  can  take 
place ;  and  when  they  knew  perfectly  well  that,  imless  such  a  provision  is  con- 
tained in  treaties,  all  international  law  interprets  them  as  perpetual ;  when  they 
knew  that  not  even  two  merchants  Join  in  partnership  without  providing  for 
the  period  necessary  to  give  notice  of  an  intended  dissolution  of  the  house  ?  It 
seems  to  me  preposterous  to  suppose  it.  The  absence  of  all  mention  of  seoes- 
4ion  must  be  explained  on  the  .same  ground  on  which  the  omission  of  pamdde 
in  the  first  Roman  penal  laws  was  explained — no  one  thought  of  such  a  deed.^ 


Report  of  Jury  Trialj  the  Rev,  David  Dohhie  against  Sir  William 
Johnston^  Knightj  and  George  E.  Russell,  Esq.  Reported  by 
J.  Irvine  Smith,  Short-hand  Writer.  Edinburgh:  William 
Blackwood  and  Sons. 

Decisions  of  the  Supreme  Courts  of  the  Mauritius* 

It  would  be  taking  a  very  restricted  view  of  the  utility  of  Law  Re- 
ports, to  regard  such  volumes  as  mere  armouries  from  which  the 
forensic  disputant  may,  from  time  to  time,  select  such  precedents 
or  judicial  opinions  as  are  necessary  for  the  support  of  his  case.  To 
the  professional  student  they  are  not  less  valuable  for  the  informa- 
tion they  afford  to  him,  as  to  the  manner  in  which  cases  of  any 
given  class  may  be  contested,  the  kind  of  arguments  that  are  likely 
to  be  useful,  and  the  nature  of  the  evidence  by  which  the  c(«clu* 
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sions  of  the  case  aie  to  be  supported.  The  stndj  of  Law  Reports 
is,  in  shorty  a  valuable  element  in  professional  training ;  and  the 
lawyer  who  neglects  the  necessary  labour  of  perusal,  will  speedily 
find  himself  in  danger  of  sinking  below  the  level  of  the  professional 
coltare  of  his  time.  As  a  disciplinary  study,  the  perusal  of  good 
jury  reports  is  more  peculiarly  useftd  to  the  practising  agent  or 
advocate ;  and,  accordingly,  the  reports  of  important  jury  trials 
have  ever  been  much  sought  after  by  gentlemen  of  the  legal  pro^ 
fession ;  and  the  leading  points  in  the  trials  have  been  a  favourite 
topic  of  conversation  and  comment  in  legal  circles.  The  profession 
have  now  an  opportunity,  such  as  was  never  before  afforded,  of  ob- 
taining a  very  valuable  collection  of  reports  of  the  most  important  jury 
trials  of  the  day.  It  has  now  become  almost  a  matter  of  necessity, 
that  the  evidence  in  all  heavy  trials  should  be  taken  in  short-hand, 
and  printed  for  the  use  of  the  counsel  and  agents ;  and  we  think 
the  time  has  come  when  it  should  be  established  as  a  rule,  that 
whenever  these  reports  are  printed,  a  certain  number  should  be 
thrown  off  for  publication.  Throughout  the  profession  in  Edin- 
burgh and  in  the  West,  Mr  Irvine  Smith  is  known  as  the  most  faith- 
fill,  skilful,  and  expeditious  of  reporters.  The  practice  of  obtaining 
short-hand  reports  of  Court  of  Session  and  Jury  cases  for  the  use 
of  the  parties  was  introduced  by  himself;  and,  notwithstanding  the 
comparative  novelty  of  the  system,  the  excellence  and  the  great 
utility  of  his  reports  have  led  to  the  almost  universal  adoption  of  the 
system  in  all  important  cases.  We  regret  very  much  that  an  effort 
has  not  been  made  at  an  earlier  period  to  secure  a  few  copies  for 
the  use  of  the  public,  of  many  cases  of  paramount  interest  in  which 
he  has  been  engaged  as  reporter ;  and  we  are  sure  the  profession 
will  fee]  gratefiil  to  the  parties  in  the  Edinburgh  and  Glasgow 
Bank  case^  for  having  permitted  the  publication  of  Mr  Smith's 
Report  of  their  trial.  Every  man  who  is  at  present,  or  is  likely  to 
he,  engaged  in  any  important  case  of  accounting,  should  possess 
himsdif  of  a  copy  of  the  Beport,  in  which  he  will  find  brought  before 
him,  with  all  the  vivid  distinctness  of  a  photographic  picture,  the 
whole  details  of  that  highly  interesting  case ;  wanting  nothing  but 
the  charm  of  the  living  presence  and  voices  of  the  forensic  actors  to 
afford  a  perfect  study  in  the  art  of  nUi  priw  contestation. 

We  have  received  the  first  two  numbers  of  the  DecUions  of  the 
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Supreme  Courts  Vtee-Admiraby  Courtj  and  Bankruiptet/  Court  of 
MaurUiuSy  which  are  published  monthly^  somewhat  in  the  shape  of 
the  Scottish  Jurist  The  reports  are  given  in  English,  bat  the 
rubrics  of  the  decisions  are  both  in  English  and  in  French.  Many  of 
the  cases  reported  are  of  very  considerable  interest,  and  we  cannot 
but  admire  the  brevity  and  clearness  with  which  these  reports  are 
framed.  We  have  little  doubt  that  their  publication  has  been 
fostered  and  encouraged  by  Mr  Chief-Justice  Shand,  who  went  to 
the  Mauritius  from  our  own  bar  last  year.  '  Reports  of  decisions  by 
our  colonial  judges  have  long  been  a  desideratum  in  our  legal  litera- 
ture. We  believe  the  decisions  of  the  Courts  in  Upper  and  Lower 
Canada  are  reported  ;  but,*with  this  exception,  we  are  not  aware  of 
any  one  of  the  British  colonies  where  the  judgments  are  reported, 
and  we  hope  the  example  shown  by  the  important  colony  of  the 
Mauritius  will  be  followed  by  others.  Many  most  important  ques- 
tions must  be  occurring  every  day  in  Ceylon,  the  Cape  Colony, 
Demerara,  Jamaica,  etc.  (not  to  mention  our  vast  empire  in  India) ; 
and  nothing  would  tend  so  much  to  settle  the  law,  and  to  ensure  a 
faithful  administration  of  justice,  in  the  colonies,  as  that  the  reports 
of  their  Supreme  Courts  should  be  submitted  to  the  public  eye.  It 
is  gratifying  4x)  think  that  this  system  has  been  commenced  in  a 
colony  where  the  administration  of  the  law  is  presided  over  by  a 
member  of  our  own  bar. 

The  present  two  numbers  of  the  Mauritius  Reports  contain  the 
reports  of  twenty-seven  adjudged  cases,  some  of  them  of  considerahlc 
difficulty  and  importance.  The  law  administered  in  the  Mauritius 
is  the  French  law,  as  laid  down  in  the  Code  Napoleon,  influenced 
no  doubt  to  some  extent  by  the  rules  of  English  procedure,  as  might 
be  expected  in  a  British  colony.  The  Code  Napoleon,  it  is  weD 
known,  is  based  on  the  civil  law,  so  that  we  should  say  that  no  men 
can  be  better  fitted  for  administering  justice  there  than  members 
of  the  bar  of  Scotland.  There  appears  to  be  a  very  respectable 
establishment  of  legal  practitioners  at  the  Mauritius,  consisting  as  it 
does  of  a  bai*  of  seventeen  practising  counsel,  assisted  by  thirty-one 
attorneys.  The  Procureur  and  Advocate-General,  the  Honourable 
W.  G.  Dickson,  Mr  G.  B.  Colin,  and  Mr  C.  J.  A.  Ulcog,  of  the 
Mauritius  bar,  are  also  members  of  the  Scotch  bar,  but  we  belieye 
the  Procureur-General  is  restrained  from  practising  in  civil  causes. 

It  has  often  been  a  subject  of  remark  that  the  Scotch  bar  does 
not  receive  its  fair  share  of  colonial  judicial  appointments.   Govern- 
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ment  have  not  always  been  alive  to  this  consideration,  bat  we  are 
glad  to  learn  that  it  is  likely  to  receive  more  attention  hereafter.  In 
Scotland,  law  is  studied  as  the  science  of  jnrispradence ;  and,  fix>m 
their  training  and  education,  the  Scottish  lawyers  are  eminently 
qualified  for  administering  the  law  in  India  and  the  other  British 
dependencies. 
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The  late  Professor  More, — ^The  death  of  this  much  respected 
Professor  has  created  a  vacancy  in  the  University  of  Edinburgh  which 
will  not  easily  be  supplied ;  as  there  are  indeed  few  of  the  lawyers 
of  the  present  generation  who  have  studied  the  science  of  jurispru- 
dence with  that  care  and  accuracy  which  characterized  the  prelections 
of  Professor  More.  The  deceased  was  the  son  of  the  late  Rev. 
George  More,  for  some  time  Secession  minister  of  South  Shields. 
After  receiving  the  usual  preparatory  training,  he  passed  at  the 
Bar  of  Scotland  in  1806, — having  thus  not  more  than  six  or  eight 
seniors  in  the  honourable  Faculty  of  which  he  was  a  member.  At 
that  time^  a  young  man  of  his  class  had  many  very  serious  difficulties 
to  contend  against  in  entering  such  a  profession.  Mr  More,  however, 
was  not  at  all  likely  to  offend  from  the  nature  of  his  political  or 
ecclesiastical  opinions.  He  was  a  lawyer,  and  little  or  nothing 
more.  Plodding  away  at  his  studies,  and  attending  faithftdly  to 
whatever  work  was  thrown  in  his  way,  he  gradually  acquired  for 
himself  the  reputation  of  a  hard-working  junior,  and  steadily  rose 
in  that  most  difficult  of  all  professions  to  which  he  had  devoted 
himself.  As  a  proof  of  his  diligence  and  hard  study,  he  successfully 
gave  to  the  public,  or,  more  properly  speaking,  to  the  lawyers,  an 
edition  of  "  Erskine's  Principles  of  the  Law  of  Scotland/'  which 
was  only  lately  superseded,  and  an  edition  of  the  ^^  Institutes  of 
Lord  Stair,"  to  which  was  appended  very  valuable  and  learned 
Not^  familiar  now  for  many  years  to  all  students  of  Scotch  law. 
These  Uterary  labours  were  sufficient  to  indicate  to  the  Faculty  of 
Advocates  and  the  Town  Council,  that  Mr  More  was  the  fittest 
person  to  succeed  the  lamented  George  Joseph  Bell  as  Professor 
of  Scots  Law  in  the  University  of  Edinburgh,  to  which  Chair  he 
was  accordingly  appointed  in  1843,  still  continuing,  however,  to 
practise  at  the  bar.    We  shall  not  go  the  length  of  asserting  that 
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the  lectures  of  the  late  Professor  were  all  that  could  have  been 
desired.  His  ti\ode  of  lectoring  was  not  such  as  to  add  much  addi- 
tional interest  to  a  subject  in  itself  sufficiently  uninviting  to  tbe 
youthftd  student.  What  he  did  say  was  clear  and  distinct,  but  he 
had  a  rare  enjoyment  in  citing  precedents  for  every  sentence  he 
uttered;  which  had  often  the  effect  of  repelling  the  younger  students 
from  attempting  to  overtake  the  reading  necessary  for  his  lectures. 
As  a  consequence  of  his  excessive  study  of  the  thousand  and  one 
decisions  on  every  branch  of  the  law^  he  appeared  to  have  a  diffi- 
culty in  determining  in  his  own  mind  what  the  law  actually  was,  or 
whether  it  was  correctly  laid  down  in  the  last  recorded  decisions. 
The  same  peculiarity  is  observable  in  his  Notes  on  Stair^  a  work 
which  would  probably  have  attained  greater  weight  as  an  au^ority, 
had  the  Professor  boldly  assumed  the  author^s  privileges  of  laying 
down  the  law  to  his  readers.  Personally,  the  late  Professor  was 
much  beloved  by  his  students  and  by  all  with  whom  he  came  in 
contact.  He  was  singularly  modest  and  unassuming,  b^ievolent, 
and  kind  to  a  large  degree.  His  loss  will  be  deeply  felt  by  those 
friends  with  whom  he  was  intimate — and  Professor  More  was  a 
man  who,  we  are  assured,  in  the  whole  course  of  his  career,  never 
made  an  enemy — and  also  by  the  members  of  the  profession  which 
he  adorned.  We  think  the  Faculty  of  Advocates  have  doiw  wisely 
in  postponing  the  election  of  a  successor  until  they  shall  have  had 
time  duly  to  weigh  the  qualifications  of  the  numerous  candidates 
who  have  come  forward. 

The  Trustee  Bill, — This  measure  has  for  its  main  objects,  Bat, 
the  limitation  of  the  liability  of  trustees  who  have  actually  resigned ; 
and  secondly,  to  enable  trustees  to  resign,  although  no  power  to  that 
effect  has  been  given  by  the  truster.  With  regard  to  existisg 
trusts,  it  is  proposed  that  the  Court  should  be  empowered,  upcm 
petition  to  that  effect,  to  allow  of  the  resignation  of  trustees  upon 
cause  shown.  We  may  remark  that  the  power  proposed  to  be  con- 
ferred on  the  Court  of  Session  is  already  inherent  in  that  tribnnal ; 
although  it  has  been  somewhat  chary  of  exercising  the  power,  except 
in  pecaliar  circumstances.  We  regret  that  the  Lord  Advocate,  in 
dealing  with  the  subject  of  the  equitable  jurisdiction  of  the  Court, 
has  not  proposed  a  somewhat  wider  extension  of  this  jurisdiction ; 
because  we  think  he  would  have  been  supported  in  any  well-con- 
sidered plan  for  putting  trusts  under  judicial  control,  under  similar 
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provisiaiiB  to  those  of  the  Pupil's  Protection  Act  But  at  this  late 
period  of  the  session  it  would  not  be  practicable  to  enlarge  the  Bill ; 
and  we  can  only  hope  that  its  useful  provisions  may  be  permitted  to 
pass  into  hw  as  they  stand. 

The  Case  of  Whitehead  v.  Galbraith. — This  case  affords  a  strik- 
ing illustration  of  the  evils  arising  from  the  absence  of  a  proper 
understanding  between  the  judges  of  the  Court  of  Session  and  the 
appellate  tribunal.    The  judgment  of  the  Lord  Chancellor^  which 
we  report  elsewhere,  although  couched  in  language  of  unnecessary 
severity  and  discourtesy,  seem  to  be  substantially  well  founded. 
There  can  be  no  doubt  as  to  the  competency  of  the  Court  of  Session 
pionooncing  a  decree  in  terms  of  an  order  of  the  House  of  Lords, 
90  ^  to  put  that  order  into  an  extractible  form.    The  only  reason 
for  not  doing  so  in  the  case  of  a  simple  affirmance  is,  that  the 
decree  is  already  on  the  interlocutor  sheet,  and  it  is  therefore  un-> 
necessary  to  repeat  it.    But  wherever  there  is  a  variance  between 
the  two  judgments,  the  Court  of  Session  must  pronounce  a  new 
decree,  so  as  to  bring  their  judgment  into  harmony  with  that  of  the 
supreme  tribunal.    Now,  the  award  of  additional  expenses  by  the 
House  of  Lords  is  really  a  variation  on  the  judgment ;  and  as  such, 
capable  of  being  made  a  decree  of  Court.   We  venture  to  think  that 
it  is  the  duty  of  courts  of  law  to  make  their  practice  bend  to  the  re- 
qoirements  of  justice ;  and  we  should  especially  deprecate  any  dis- 
position to  elevate  points  of  practice  to  the  rank  of  questions  of  first 
importance,  requiring  the  intervention  of  the  whole  Court  with  a 
view  to  their  settlement. 

Vacation  Bueinees, — ^The  Court  have  appointed  Thursday  the  5th 
of  September^  and  Thursday  the  17  th  of  October,  to  be  the  box-days 
in  the  long  vacation.  The  appointment  was  made  by  minute  of  2d 
July,  altering  a  previous  minute.  It  deserves  to  be  considered, 
whether  the  present  ^stem  of  having  two  box-days  in  vacation 
at  80  wide  an  interval  is  attended  with  any  advantage,  commensurate 
with  the  inconvenience  to  which  members  of  the  profession  are  sub- 
jected in  consequence  of  the  arrangement.  As  regards  revisal,  an 
order  to  lodge  papers  on  second  box-day  and  third  sederunt-day 
gives  the  parties  all  the  despatch  that  is  possible  under  the  pi'esent 
system;  but  with  a  very  slight  change  in  the  practice,  the  box- 
days  might  be  made  the  means  of  materially  advancing  the  progress 
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of  the  causes  depending  in  the  Outer  House.  We  do  not  think 
that  the  attainment  of  the  object  desired  is  beyond  the  power  of  the 
Court.  The  means  of  attaining  it  are  obvious  and  simple.  Let 
the  Lord  Ordinary  officiating  on  the  Bills  sit  as  a  vacation  judge  on 
the  day  following  each  box-day,  and  issue  orders  confined  to  the 
business  of  making  up  records.  Any  difficulty  in  point  of  form 
might  be  obviated  by  directing  the  Outer  House  judges  to  sit  on 
those  two  days  in  vacation,  under  the  powers  of  the  Act  enabling 
the  Court  to  extend  the  sittings ;  and  then  it  might  be  made  matter 
of  private  arrangement  between  the  Lords  Ordinary,  that  only  one 
of  their  number  should  actually  sit,  and  that  he  should  take  up  the 
rolls  of  the  other  judges. 

The  business  to  be  disposed  of  would  be  as  follows :  On  the  daj 
after  the  first  box-day  the  judge  would,  in  the  first  place,  either  re- 
new the  order  for  papers  neglected  to  be  lodged  in  terms  of  a  pre- 
vious order,  or  would  give  decree  by  default.  Next,  he  would  take 
up  the  processes  in  which  defences  had  just  been  lodged ;  and  i^  c» 
the  statement  of  the  parties,  it  appeared  that  there  were  no  de- 
fences of  a  strictly  preliminary  nature,  he  would  appoint  revised 
papers  to  be  lodged  by  second  box-day  and  third  sedemntdsy. 
Lastly,  he  would  take  up  the  processes  in  which  revised  papers 
had  just  been  lodged,  and  would  order  the  parties  to  adjust  by  in- 
terchange of  papers  on  second  box-day.  The  same  system  would 
be  pursued  at  the  second  sittings ;  and  we  are  persuaded,  that  if 
these  diets  were  strictly  limited  to  the  ordering  of  papersy  there 
would  be  no  difficulty  in  getting  through  the  whole  of  the  five 
Outer  House  rolls  at  a  sitting.  The  saving  in  time  to  the  suitors 
would  be  very  great,  and  an  end  would  be  put  to  that  system  of 
procrastination,  under  which  an  ingenious  defender  will  contrive  to 
tide  over  two  sessions,  or  even  three,  before  the  record  and  issues  are 
settled,  upon  which  the  case  is  to  go  to  trial.  Under  the  system 
suggested,  a  summons  might  be  called  the  last  day  of  the  session, 
and  the  record  would  be  ready  for  closure  at  the  ensuing  meeting 
of  the  Court,  with  the  prospect  of  the  case  being  either  debated  or 
sent  to  trial  before  the  expiry  of  the  session. 

Extended  Sittings  of  the  Court. — ^The  Court  have  passed  an  Act 
of  Sederunt  extending  the  Inner  House  sittings,  by  appointing  the 
First  and  Second  Divisions  to  meet  upon  Monday  the  4th  of 
November.    In  this  way,  seven  days  will  be  gained  for  both  Divi- 
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sions ;  and  by  meeting  at  ten  o'clock  and  working  steadily  till  half- 
past  three,  without  intemiption  from  ordinary  business,  the  Court 
wiU  be  enabled  to  dispose  of  an  amount  of  business  which  would  in 
all  probability  have  occupied  about  three  weeks  of  tSe  ordinary  sit- 
tings. We  are  not  able  to  state  the  exact  extent  of  t  <)  arrears  of 
basiness  in  either  of  the  Divisions  at  present ;  but  if  th«.  system  of 
holding  extra  sittings  be  continued,  as  it  ought  to  be,  there  is  not 
the  slightest  prospect  of  any  such  accumulation  as  we  have  wit- 
nessed very  recently  in  the  rolls  of  the  First  Division. 


NOTES  OP  EVIDENCE    IN  JURY  TRIALS. 

To  the  Editor  of  the  Journal  of  Jurisprudence, 

Sm, — ^Trial  by  Jury  in  civil  causes  was  introduced  as  an  improvement 
in  the  administration  of  the  law  of  Scotland ;  but  whether  it  was  an  im- 
provement, is  a  point  not  at  all  clear  to  those  unfortunate  individuals  who 
are  brought  within  the  sweep  of  its  operation.  Be  that,  however,  as  it 
may,  there  can  be  but  one  opinion  of  the  extreme  desirability  of  improv- 
ing the  mode  of  conducting  such  trials  as  much  as  possible. 

I  would,  therefore,  submit  to  your  readers  that  the  present  method  of 
taking  down  the  depositions  of  the  witnesses  is  most  inexpedient.  The 
judge  is  for  the  time  being  converted  into  a  derk — a  ihost  laborious  posi- 
tion mechanically,  and  one  not  calculated  to  have  the  best  effect  upon  his 
mind  in  sundry  respects.  He  takes  down  the  proof  with  the  most  impar- 
tial intentions  no  doubt ;  but  no  one  knows  exactly  what  he  is  taking 
down,  and  he  is  liable,  like  other  men,  to  misconceive,  or  not  to  hear  cor- 
rectly, what  the  witnesses  say,  and  to  other  sources  of  error.  And  thus 
sqaabbles  sometimes  arise,  in  the  course  of  the  pleadings  and  the  charge, 
as  to  whether  the  judge  has  taken  down  the  statements  of  the  witnesses 
properly,  while  there  can  be  but  one  opinion  of  the  importance  of  judge 
and  counsel  being  at  one  in  such  a  matter. 

All  this  mechanical  labour  and  harassment  of  the  judge  could  be  avoided 
with  the  utmost  advantage  to  the  parties  and  to  counsel,  as  well  as  to 
hinuelf,  by  adopting  the  following  course  : — 

The  judge  requires  a  copy  of  the  proof,  and  so  do  each  of  the  parties. 
Therefore  let  a  plain  and  stoift  writing  clerk  be  appointed,  who  would 
write  the  proof  for  the  judge,  while  each  of  the  parties  would  have  a  clerk 
to  write  the  proof  for  them.  The  judge  would  dictate  the  proof  to  these 
clerks  in  the  hearing  of  counsel ;  and  in  this  way  (the  clerks  being  checks 
on  each  other)  unanimity  would  be  attained,  time  would  be  greatly 
saved,  and  consequently  expense  also,  and  the  judge  would  be  relieved 
from  the  distracting  effect  upon  his  mind  of  having  to  devote  himself  to 
^  niuch  manual  labour. 

Perhaps  a  system  of  short  and  common-hand  writers  in  combination 
<^Qld  be  so  organized  as  greatly  to  economize  time  in  Jury  trials.    But 
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the  metbod  above  proposed  would,  it  is  thought,  be  most  ezpedknt  to 
begin  with ;  but  the  LegisUiture  might  authorize  the  Court  to  adopt  any 
system  that  would  be  most  advantageous  to  all  interested.  Perhaps  an 
Act  of  Sederunt  would  be  alone  required  to  put  the  matter  right,  without 
the  interference  of  the  Legislature  at  alL 

H.K. 
Edinburgh,  6th  July  1861. 


COURT  OF  SESSION. 

FIRST  DIVISION. 

Campbell  r.  EDiKBtjRGH  and  Glasgow  Railway  Company. — Jum  26. 

Railway — Lands  Clauses  Act 

The  suspender,  John  CampbeU,  Esq.  of  Fossil,  seeks  to  interdict  the 
Edinburgh  and  Glasgow  Railway  Companji  and  the  Glasgow,  Dumbar- 
ton, and  Helensburgh  Railway  Company,  or  either  of  them,  from  extend- 
ing an  arch  over  a  road  leading  to  Fossil  House.  The  Edinburgh  and 
Glasgow  Railway  passes  over  this  arch,  called  the  Castfield  Arch,  on 
ground  purchased  from  the  proprietor  of  Fossil  in  1841 — a  right  of  road 
being  expressly  reserved.  That  arch  was  constructed  according  to  a  plan 
referred  to  in  the  disposition  of  the  land  to  the  railway  company.  Under 
the  arch  the  road  is  15  feet  wide,  and  beyond  it  it  is  23  feet  wide.  The 
Helensburgh  Company  was  incorporated  in  1855  as  a  junction  railway  with 
the  Edinburgh  and  Glasgow  Railway.  This  railway  was  completed,  and 
the  junction  effected,  to  the  satisfaction  of  the  engineers  named  in  the  Act 
of  Farliament.  Afterwards,  the  Edinburgh  and  Glasgow  Railway  re- 
quired sidings  at  the  junction.  The  Helensburgh  at  first  refused  to  con- 
struct them  as  unnecessary,  and  then  consented.  The  two  companies 
then  proceeded  to  construct  sidings  according  to  a  plan  that  required  the 
extension  of  the  Eastfield  Arch  over  the  Fossil  Road  for  23  feet,  iuTolT- 
ing  a  darkening  of  the  road  above  for  that  distance,  and  the  narrowing 
of  the  road  itself  to  15  feet  in  width.  The  suspender  asked  for  interdict, 
on  the  ground  that  the  railway  companies  could,  at  their  own  hand,  and 
without  giving  the  statutory  notice  in  terms  of  the  Land  Clauses  Act, 
proceed  to  alter  the  arch  over  the  suspender's  road  to  his  house.  Lord 
Ordinary  Kinloch  gave  effect  to  this  contention  of  the  suspender,  and 
granted  interdict;  and  the  Court  adhered  by  a  majority,  Lord  Deas  dis- 
senting, and  holding  that  the  statutory  notice  required  by  the  Land 
Clauses  Act  is  only  when  lands  are  taken,  and  that  the  extension  of  the 
arch  over  this  servitude  road  did  not  require  the  taking  of  any  land. 

ROTAL  InFIRMART  OP  EDINBURGH  V,  TbE  LoRD  AdYOOATE. — JuM  2S, 

Will — Execution. 
The  subject  of  the  action  was  certain  heritable  property  which  be- 
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loDged  to  the  late  James  H.  Ferrier,  who  died  25th  June  1859.  Mr 
Ferrier  left  no  heirs,  and,  consequently,  his  heritable  property  would  &11 
to  her  Migesty  as  tdiima  haresj  unless  the  property  had  been  effectually 
disposed.  Mr  Ferrier  left  a  trust-disposition  and  holograph  codicil,  by 
the  first  of  which  he  conveyed  the  property  to  trustees  for  behoof  of  his 
wife  in  the  first  place ;  of  Uie  Edinburgh  Infirmary  in  the  second ;  and, 
finally,  of  the  Glasgow  Infirmary.  The  trust-disposition  was  not  holo- 
graph, but  tested ;  and  it  was  objected  to  chiefly  on  the  grounds  that  the 
legacy  to  the  Infirmary  of  Glasgow  had  been  scored  out ;  that  the  names 
of  all  the  trustees  were  also  delete,  while,  instead  thereof,  the  testator  had 
substituted  in  the  margin  the  words,  "  Managers  of  the  Royal  Infirmary 
of  Edinburgh  for  the  time  being."  The  Lord  Ordinary  held  that  the 
settlement,  as  explained  by  the  codicil,  was  a  valid  disposition,  notwith- 
standing Uiose  alterations,  and  the  Oourt  adhered.  The  grounds  of  the 
decision  were,  in  the  first  place,  that  the  testator's  intention  was  clearly 
manifested.  Then  the  deletion  of  the  legacy  to  the  Glasgow  Infirmary 
was  an  alteration  which  the  testator  was  entiUed  to  make.  As  to  the 
other  alteration,  if  the  cancellation  had  extended  to  the  names  of  only  some 
of  the  trustees,  the  previous  cases  had  established  that  the  deed  would 
still  be  operative.  If  he  could  cancel  some  of  the  names,  there  was  no 
reason  why  he  should  not  cancel  all,  provided  new  trustees  were  ap- 
pointed by  a  separate  writing.  The  Court  were  of  opinion  that  the  mar- 
ginal addition  signed  by  the  testator  was  equivalent  to  a  separate  writ 
appointing  the  Managers  of  the  Infirmary  his  trustees — a  construction 
which  was  in  harmony  with  the  codiciL 

Jf.P.,  Wilsone's  Trustees  v.  STiRLma  Aup  Son.— Jwne  29. 

Will — Bevocation — Instructions. 

This  was  an  action  of  multiplepoinding  for  the  purpose  of  distributing 
the  estate  of  two  old  ladies,  under  the  following  circumstanoes : — On  11th 
Jalj  1842,  the  deceased  Misses  Janet  and  Lilias  Wilsone  executed,  with 
all  the  statutory  solenmities,  a  mutual  trust-disposition  and  settlement, 
by  which  the  survivor  had  given  to  her  the  liferent  of  the  whole  pro- 
perty belonging  to  both,  and  by  which,  after  the  decease  of  the  longest 
liver,  they  appointed  their  trustees  to  make  payment  of  all  legacies  which 
they  shoald  direct  to  be  paid  out  of  their  respective  shares,  "  by  any  let- 
ter or  other  writing  under  our  hands,  whether  formal  or  informal."  By 
the  said  trust-disposition  they  reserved  power  to  each  of  them  respec- 
tively, in  so  far  as  regarded  their  respective  shares,  to  alter  or  revoke  the 
provisions  of  the  said  trust-disposition,  except  only  as  regarded  the  abso- 
lute liferent  thereby  bestowed  on  the  survivor.  Certain  testamentary 
Stings,  bearing  date  posterior  to  the  said  trust-disposition,  were  leil  by 
^ese  ladies ;  in  particular,  they  left  certain  writings,  bearing  date  24th 
and  26th  November  1846,  which  were  holograph  of  Miss  Lilias,  and 
SQbecribed  by  both  sisters.  Miss  Janet  Wilsone  died  on  or  about  the 
10th  day  of  December  1847,  survived  by  her  sister  Lilias,  who  died  on 
OT  about  the  31st  day  of  October  1858.  By  certain  testamentary  writ- 
ings executed  by  Miss  Lilias  Wilsone  posterior  to  the  death  of  her  sisters, 

VOU  v.— NO.  LVI.  AUGUST  1861.  H  H  H 
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she  attempted  to  revoke  the  whole  of  the  mutual  tnist-dispo^tioii  and 
settlement,  and  relative  writings  before  mentioned. 

The  question  at  present  before  the  Court  was,  whether  the  writmgs  of 
24th  and  26th  November  1 846  were  part  of  the  settlement  of  Miss  Janet 
Wilsone.  The  Lord  Ordinary  (Kinloch)  held  that  they  were,  and  on  a 
reclaiming  note  the  Court  unanimously  adhered. 

The  grounds  of  decision  were,  that  it  was  quite  competent  for  a  truster 
to  reserve  to  himself  power  to  give  different  instructions  to  his  trustees 
from  those  contained  in  the  trust-deed.  The  question  here  was,  how 
far  the  terms  "  formal  or  informal"  were  to  be  carried.  The  writiDgs  in 
dispute  were  neither  holograph  of  Miss  Janet  Wilsone,  nor  were  thej 
tested.  The  clause  in  the  trust-deed  would  cover  them  if  there  was  do 
legal  impediment  in  the  way,  and  if  it  was  competent  for  a  testator  to 
make  law  for  himself.  Widiout  the  clause  in  the  trust-deed,  the  writ- 
ings could  not  have  been  sustained  as  part  of  Miss  Janet  Wilsone's  settle- 
ment. A  party  may  unquestionably  make  law  for  himself,  by  referring 
in  a  tested  deed  to  a  writing  then  existing,  though  neither  hologn^h  nor 
tested.  The  question  was,  whether  this  could  be  done  as  to  a  writing  not 
made,  and  therefore  incapable  of  actual  adoption.  Here  ihe  signature 
of  Miss  Janet  Wilsone  was  admitted,  and  there  was  no  attempt  to  im- 
peach the  documents  as  having  been  improperly  obtained  firom  her. 

i>w.,  Donald  v.  Donaij>. — Juli/  2. 
Consistorial — Production  of  Party, 

This  case  was  reported  by  the  Lord  Ordinary  on  a  question  as  to  the 
mode  of  identifying  the  party  in  a  consistorial  action. 

The  ground  of  divorce  was  adultery,  said  to  be  proved  by  continued 
cohabitation  while  travelling  about  the  country.  A  number  of  witnesses 
were  called  to  identify  the  defender  as  the  party  spoken  to ;  and  an  order 
having  been  pronounced  requiring  the  defender  to  attend  for  the  pui^ 
pose  of  being  identified,  she  appeared  accompanied  by  other  women, 
and  insisted  on  the  witnesses  being  asked  to  pick  her  out  of  the  par^. 
The  Court  ruled  that  she  was  entitled  to  bring  her  friends  with  her  to 
court,  and  that  it  was  within  the  discretion  of  the  Sheriff-commissary  to 
put  the  question.  Was  the  witness  able  to  identify  any  and  which  of  these 
parties  ?  It  was  observed,  however,  that  the  pursuer  might  afterwards 
point  out  the  defender  to  the  witness,  and  ask  if  that  was  not  the  party; 
and,  moreover,  that  it  would  be  the  duty  of  the  judge  to  prevent  any 
deception  from  being  practised  upon  the  witness,  by  dressing  or  disguis- 
ing tiie  parties  in  attendance. 

MuRRAT  V.  Napier. — July  4. 
Issue — Breach  of  Promise. 

This  case,  which  is  an  action  of  damages  for  breach  of  promise  of 
marriage,  was  reported,  to  the  Inner  House  for  adjustment  of  issue.  The 
issue  proposed  by  the  pursuer  was  objected  to  on  two  grounds :  (1)  as 
taking  too  great  a  latitude  in  point  of  time ;  and  (2)  as  allowing  a  proof 
of  verbal  as  well  as  written  correspondence.  The  Court,  however,  sus- 
tained the  pursuer's  issue,  which  was  as  follows : — 

Whether,  between  the  month  of  September  1854  and  the  month  of  Sep- 
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(ember  18599  the  pursuer  promised  and  engaged  to  marry  the  defender ; 
and  whether  the  defender  failed  to  implement  the  said  promise  and  en- 
gagementy  to  the  loss,  injury,  and  damage  of  the  pursuer.  Damages  laid 
atL.1100. 

RiGGS,  ETC.,  V.  DrUMMOND. — Jukf  6. 

Process — Diligence — Titk, 

An  issue  had  been  adjusted  before  Lord  Kinloch,  to  try  the  question 
of  a  public  right  of  footpath  before  1824  through  the  lands  of  Mountmarle 
and  Hewen,  along  the  bank  of  the  North  Esk,  from  Roslin,  opposite 
Hawthornden  House,  to  the  public  road  leading  to  Loanhead,  near  where 
Bilston  Bum  falls  into  the  Esk,  and  the  cause  was  to  be  tried  at  the  jury 
sitting  after  the  rising  of  the  Court.  The  pursuers  moved  for  a  diligence 
to  recover  all  the  titles  and  plans  of  Hawthornden  and  Mountmarle,  and 
all  correspondence  passing  between  the  Drummonds  and  the  Earl  of 
Rosslyn,  through  whose  lands  the  footpath  runs  part  of  its  length,  and 
who  has  not  sought  to  interrupt  the  public,  and  has  not  entered  appear- 
ance, though  called  as  a  defender  in  this  action.  The  Court  refused  to 
grant  the  diligence  as  to  the  correspondence,  and  allowed  it  only  as  to 
the  plans  of  Mountmarle  and  Hewen  before  1824,  and  as  to  the  titles  of 
these  properties  for  forty  years  before  1 824,  to  the  extent  of  excerpts 
making  mention  of  the  footpath  in  question. 

Sir  p.  N.  Thriepland  v.  Monro. — July  6. 

Landlord  and  Tenant  Relation, 

In  1839  the  pursuer  let  the  farm  of  Spittall,  in  the  county  of  Caith- 
ness, to  the  late  Donald  Monro.  In  the  lease  there  was  a  clause  stipu- 
lating that  for  the  last  six  years  the  farm  should  be  cropped  according  to 
a  certain  rotation,  under  a  penalty  of  L.  5  for  each  acre  miscropped.  The 
present  action  is  brought  to  recover  L.lOO  for  the  alleged  miscropping 
of  twenty  acres.  These  twenty  acres  consisted  of  patches  among  hill 
pasture,  and  were  only  at  times  under  cultivation.  Lord  Ordinary 
ArdmiUan  held  the  miscropping  proved,  and  decerned  in  favour  of  the 
pursuer  for  L.lOO  ;  but  the  Court  recalled  the  interlocutor,  and  assoilzied 
the  defender  from  this  action,  with  expenses.  Their  Lordships  held  that, 
in  the  case  of  a  penal  clause  in  a  lease,  it  was  no  defence  for  the  farmer 
to  say  that  the  new  order  of  cropping  adopted  by  him  was  improvement 
—that  it  was  better  for  the  land.  The  answer  to  that  sort  of  pleading 
^as,  that  it  is  not  so  stipulated  in  the  lease.  But  in  order  to  make  a 
^ant  liable,  it  must  be  shown  that  he  had  by  miscropping  brought  him- 
self within  the  penal  clause.  The  miscropping  alleged  is  not  a  violation 
of  the  six-shift  rotation,  but  a  disturbance  of  the  proportion  of  the  fields 
under  certain  kinds  of  crop  by  the  way  in  which  these  twenty  acres  of 
patches  were  broken  up  and  cultivated.  Even  with  these  patches,  the 
six-shift  rotation  had  not  been  violated,  since  they  were  broken  up  from 
pasture ;  but  the  dates  at  which  they  were  broken  up  had  been  chosen  so 
that  the  proportions  of  the  farm  under  com  and  green  crops  were  dis- 
turbed. These  were  exceptional  pieces  of  ground,  to  which  the  clause 
of  the  lease  did  not  apply.  If  the  farmer  had,  by  breaking  them  up,  de- 
corated wrongfully  the  value  of  the  farm,  the  proprietor  might  have 
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an  action  of  damages  on  other  grounds,  and  that  right  woold  be  reserfed 
to  him. 

Whitehead  v,  Thompson. — Jubf  9. 
Beference  to  Oath — Rekvancy. 
The  pursuer,  who  was  a  London  tailor,  sued  the  defender  for  pajmoit 
of  his  account ;  and  in  support  of  the  clsim,  produced  an  English  decree 
for  the  amount.    Various  objections  to  the  decree  were  stated  in  defence 
— amongst  others,  that  the  decree  was  obtained  in  absence,  and  that  the 
defendant  had  not  been  regularly  cited.    The  Coyrt,  when  the  case  came 
before  them  last  March,  found  that  the  accounts  in  question  were  not 
relevant,  and  gave  decree  in  the  pursuer's  favour.     An  application  was 
now  lodged  for  a  reference  to  the  pursuer's  oath.     The  application  was 
opposed,  on  the  ground  that  if  there  was  no  matter  relevant  to  go  to 
proof,  it  must  be  equally  irrelevant  to  examine  the  pursuer.    The  Court, 
however,  granted  the  reference,  on  the  ground  that  their  former  mter- 
locutor  related  only  to  matters  affecting  the  formality  of  the  En^h  de- 
cree, which  could  not  be  opened  up  to  the  effect  of  allowing  a  proof 
upon  the  merits.     On  the  other  hand,  the  defender  was  entitled  to  refer 
the  whole  cause  to  the  oath  of  his  adversary,  and  a  reference  on  the 
merits  was  not  concluded  by  the  former  interlocutor. 

Mains  v.  M'Luixigh.  Bannatyne  v.  M'Luluch. — Jtify  9. 
Issue — Malice. 
These  cases  were  reported  to  the  Court  for  the  adjustment  of  issues. 
The  actions  were  directed  against  the  Procurator-Fiscal  of  Inverary,  the 
object  being  the  recovery  of  damages  for  two  convictions  ohtained  at  his 
instance,  which  had  been  set  aside  by  the  Coi^  of  Justiciary  upon  porelf 
technical  grounds.  The  question  reported  to  the  Court  was,  whether  the 
issue  must  put  to  the  jury  that  the  conviction  was  obtained  maliciously 
and  without  probable  cause.  The  authorities  cited  in  argument  establish 
that  in  almost  every  other  class  of  actions  of  damages  against  public 
officers,  the  elements  of  malice  and  probable  cause  must  enter  the  issoe. 
The  Court,  in  accordance  with  precedent,  remitted  to  the  Lord  Ordinary 
to  a^ust  issues  on  the  footing  that  these  elements  were  to  be  introduced. 

Kerr  v,  Enox. — July  12. 
PaterU — Liability  of  Cautioner, 
The  pursaer  is  proprietor  of  a  patent  process  for  making  ^'  ornamental 
fabrics,"  the  nature  of  which  was  not  explained  at  the  discussion.  He 
had  raised  a  process  of  suspension  and  interdict  against  Robert  Paterson, 
who  was  alleged  to  have  infringed  the  patent ;  and  in  that  process  Mr 
Ejiox,  the  present  defender,  became  cautioner  for  the  respondent.  When 
the  case  was  set  down  for  trial  at  Glasgow  on  the  8th  October,  the  re- 
spondent abandoned  his  objections  to  the  patent,  and  consented  to  a 
verdict  being  entered  against  him.  To  this  arrangement  the  cautioner 
was  not  a  party ;  and  being  now  sued  by  the  patentee  for  the  amount  of 
the  securities,  he  asks  leave  to  repeat  the  defences  of  the  original  action, 
and  to  take  an  issue  on  the  validity  of  the  patent.  •  On  the  other  side 
it  was  argued  that  the  demand  of  the  cautioner  would  virtually  nallify 
the  security.     On  advising,  the  Court  refused  to  allow  the  merits  of  the 
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pateDt  to  be  opened  up  in  this  process,  holding  that,  in  the  absence  of  any 
allegation  of  collusion  between  the  parties,  the  cautioner  was  bound  by 
the  act  of  his  principal.  He  might  have  appeared  at  the  trial,  or  in- 
structed counsel  to  watch  it  for  his  interest ;  and  if  he  had  then  insisted 
OD  the  case  going  to  trial,  as  he  was  entitled  to  do,  he  would  have  escaped 
firom  liability.  But  having  neglected  that  opportunity,  the  judgment 
was  binding  on  him. 

Magmiixan  v.  Ths  Fbee  Church  and  Others.— Jufy  19. 

Bqxxraiian — Spiritual  Jurisdiction. 

In  this  case,  Lord  Jerviswoode,  Ordinary,  afler  certain  preliminary 
pleas  had  been  repelled  by  the  Court,  refused  an  application  by  the 
defenders  to  have  the  action  dismissed  as  irrelevant,  and  remitted  the 
case  to  the  roll,  for  the  purpose  of  determining  in  what  manner  the  proof 
should  proceed.  The  object  of  the  conjoined  actions  was  to  obtain 
reduction  of  two  sentences  of  the  General  Assembly  of  the  Free  Church  ; 
the  one  suspending,  the  other  deposing  the  pursuer  from  the  office  of  the 
ministiy.  The  defence  was  founded  upon  the  general  nature  of  the  pro- 
ceedings complained  of,  as  being  merely  spiritual  sentences,  binding  in 
foro  coTiscienticSj  but  not  inferring  any  deprivation  or  limitation  of  any  of 
the  pursuer's  civil  rights ;  and  also  on  the  ground  that  the  pursuer  was 
barred  by  contract  from  seeking  redress  in  ^e  civil  courts.  The  Court 
adhered  to  the  interlocutor  reclaimed  against;  intimating  an  opinion 
that  an  inquiry  might  be  made,  by  commissioners,  into  the  nature  of  the 
contract  implied  in  the  constitution  of  the  Free  Church,  before  adjusting 
an  issue  of  damages. 

Fobbe's  Executors  v.  Wise. — Juhf  20. 

AgreemerU — Retiring  Allowance, 

This  was  an  action  at  the  instance  of  the  executors  of  the  late  Arthur 
Forde,  for  many  years  a  clerk  in  the  employment  of  Messrs  Wise  and 
Glass,  indigo  planters,  Decca,  against  Mr  Wise,  the  surviving  partner  of 
the  firm,  for  the  balance  of  L.1194  aUeged  to  be  due  to  him  by  the  com- 
panj.  The  principal  matter  in  dispute  between  the  parties  was  a  sum 
of  10,000  mpees,  which  it  was  said  it  was  agreed  ^at  Forde  should 
have  in  consequence  of  bis  long  services  to  the  house,  when  he  was 
obliged  to  retire  firom  India  in  bad  health.  This  present,  Wise  stated, 
was  only  to  be  made  if  consented  to  by  his  partner,  Glass.  A  proof 
was  taken,  and  the  Lord  Ordinary  (Mackenzie)  held  it  established  that 
the  10,000  rupees  had  been  promised  by  Wise  to  Forde ;  that  after 
Forde's  death  Wise  had  included  that  sum  in  the  accounts  which  he  had 
rendered  to  his  executors ;  and  that  if  it  was  not  directly  proved  that 
^lass  had  consented  to  the  present,  there  was  no  proof,  the  ^ttus  of  which 
1&7  on  Wise,  that  he  had  objected  to  it.  His  Lordship  was  therefore  of 
opinion  that  it  had  been  made  out  that  Forde's  executors  were  entitled 
to  credit  for  the  sum  of  10,000  rupees.  Wise  reclaimed,  when  the  case 
was  advised.  The  Lord  President  expressed  his  opinion  in  accordance 
irith  that  of  the  Lord  Ordinary,  remarking,  that  every  chink  through 
which  light  came  in  upon  the  case  was  favourable  to  the  case  of  tbe 
pwBuer. 
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Yelverton  v.  Yelvbrton. — Jufy  20. 
Consistorial — Evidence  of  Parties. 

The  Court  now  disposed  of  the  reclaiming  notes  against  the  inter- 
locutor of  the  Lord  Ordinary  (ArdmiUan)  upon  the  objections  taken  in 
the  course  of  the  pursuer's  proof  in  this  case.  The  Lord  President  said 
that  a  certain  relaxation  of  the  rule  in  regard  to  the  exclusion  of  hearsaj 
is  made  where  the  statements  are  truly  part  of  the  res  gestcsj  hot  tbat 
relaxation  must  be  carefully  watched,  otherwise  the  rule  would  be  entirelj 
broken  down.  In  the  present  case,  he  thought  the  pursuer  had  got  the 
full  benefit  of  the  relaxation  ;  indeed,  there  were  one  or  two  parts  of  the 
evidence  in  her  favour  which  the  Lord  Ordinary  had  admitted  erroneously. 
A  question  had  been  put  to  one  witness  which  just  amounted  to  this, 
<<  If  you  had  heard  that  so  and  so  was  married,  who  would  you  have 
guessed  she  had  been  married  to?"  That  was  clearly  an  improper 
question.  The  Lord  Ordinary  was  quite  right  in  allowing  proof  as  to 
the  footing  on  which  the  parties  were  living.  The  declarator  of  marriage 
was  partly  laid  on  the  ground  of  habit  and  repute,  and  therefore  evidence 
of  the  footing  on  which  the  parties  were  living  was  quite  admissible.  As 
to  the  competency  of  examining  the  pursuer,  in  order  to  prove  the  loss  of 
certain  documents,  his  (the  Lord  President's)  opinion  was  clearly  against 
it.  It  was  settled  law  that  a  party  to  a  consistorial  action  could  not  be 
examined  as  a  witness,  and  therefore  the  pursuer  could  not  be  examined 
in  the  present  case.  It  was  vain  to  contend  that  the  pursuer  was  only 
to  be  examined  as  a  haver.  In  regard  to  the  question  proposed  to  be 
put  by  the  defender  to  the  pursuer  as  to  an  alleged  certificate  of  marriage 
shown  by  her  to  the  priest,  that  could  not  be  allowed.  The  question 
was  plainly  pointed  at  the  certificate  being  a  forgery,  and  for  that  no 
foundation  had  been  laid  by  the  defender.  As  to  the  documents  which 
had  not  been  produced  before  the  record  was  closed,  the  Lord  Ordi- 
nary had  pronounced  a  general  finding,  but  the  argument  had  been 
directed  to  particular  documents  only.  The  documents,  Nos.  208,  204, 
205,  210,  211,  had  all  been  in  the  possession  of  Mr  Parker,  a  solicitor  in 
Ireland,  in  reference  to  a  suit  pending  in  that  country,  who  declined  to 
give  them  up ;  and  in  the  circumstances,  the  Court  should  allow  them  to 
be  produced,  so  fkr  as  concerned  the  objection  that  they  had  not  been 
produced  before  the  record  was  closed.  In  regard  to  Uie  other  docu- 
ments, the  Court  would  reserve  its  opinion. 


SECOND  DIVISION. 
MuiR  V.  CoLLETT. — June  28. 
Jurisdictian — FugcB  Wanwtt. 

The  pursuers  in  this  action  were  J.  and  R.  Muir,  shawl  manufacturers, 
Paisley,  and  the  defender  A.  6.  Collett,  a  partner  of  the  firm  of  Hubbard, 
Collett,  and  Co.,  merchants  in  Bombay.  The  defender  having  visited  Scot- 
land in  August  1858,  the  pursuer,  Mr  B.  Muir,  presented  a  petition  to  the 
Sheriff*  of  Edinburgh  to  grant  warrant  to  apprehend  him,  as  m  meditatiane 
fiigos,  and  to  bring  him  up  for  examination,  and  thereafter  to  grant 
warrant  to  imprison  him  until  he  should  find  caution,  judicio  sisti  (for  the 
amount  of  the  debt  alleged  to  be  due  to  the  pursuers),  in  any  action  to 
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be  raised  against  him  for  the  debt  in  a  competent  court  within  six  months 
of  the  date  of  the  petition.  The  defender  afterwards  agreed  to  find 
caution,  in  terms  of  the  prayer  of  the  petition,  without  a  judicial  order. 
A  Mr  Dunlop,  in  Glasgow,  afterwards  became  cautioner,  judicio  siatL  The 
present  action  was  then  brought.  The  defender  pleaded  that  the  Court 
had  no  jurisdiction. 

The  Lord  Ordinary  (Jerviswoode)  found  that  the  defender  never  had 
resided  forty  days  in  Scotland,  held  that  at  the  date  of  raising  the  action 
the  defender  had  no  domicile  in  Scotland — ^was  not  otherwise  subject  to 
the  jurisdiction  of  the  Court — and  dismissed  the  action. 

llie  Court  altered,  on  the  ground  that  if  the  proceedings  on  the  warrant 
granted  against  the  defender  as  in  mediUUiane  JugcB  had  been  carried  out, 
be  would  have  been  obliged  to  find  caution  jvidicio  aisti^  any  plea  of  no 
jurisdiction  would  not  have  been  listened  to.  If  this  were  not  the  case, 
the  only  effect  of  the  proceedings  would  be  to  make  the  debtor  remain  in 
the  eountiy  until  he  was  cited,  when  he  would  appear  and  plead  no 
jurisdiction.  In  the  present  case  the  proceedings  were  stopped  by  the 
defender  agreeing  to  find  caution  judicio  sisti  extra-judicially,  but  the 
effect  of  this  was  the  same  as  if  he  had  been  compelled  to  do  it.  The 
Court,  therefore,  had  jurisdiction. 

Maclean  v.  Maclean's  Trustees. — July  9. 

Process — Production  of  Document 

The  defender's  counsel  moved  for  an  order  on  the  Lord  Clerk  Regbter 
to  transmit  to  the  process  a  recorded  deed.  He  stated  that  the  present 
motion  had  been  intimated  in  the  usual  form  to  the  Lord  Clerk  Regbter, 
who  had  indicated  his  opinion  that  the  correct  course  was  for  him  to 
show  it  as  a  witness  at  the  trial.  The  objection  to  this  was,  that  the  act 
of  sederunt  required  parties  to  lodge  documents  eight  days  before  the 
trial  Per  Curiam — ^You  sufficiently  comply  with  the  act  of  sederunt  if 
you  produce  an  extract. 

Ellis  v.  Cotton's  Trustees. — July  11. 
Arrestment — Liability  of  Arrested. 

This  was  an  action  of  forthcoming  against  the  trustees,  following  upon 
arrestments  used  by  the  pursuers  to  attach  sums  in  their  hands  belonging 
to  Messrs  Webb  and  Greenway,  principal  debtors.  At  the  first  debate, 
before  the  Lord  Ordinary,  the  arresters  maintained — 1st,  That  the  arrest- 
ments were  altogether  invalid,  as  there  was  no  existing  debt  which  could 
be  affected  by  them ;  and  2d,  That,  as  the  trustees  were  not  in  actual 
possession  of  funds,  no  decree  of  forthcoming  could  competently  issue 
against  them. 

After  a  remit  to  an  accountant,  the  Lord  Ordinary  decerned  in  terms 
of  the  conclusions  of  the  libel,  and  found  Webb  and  Greenway,  the 
principal  debtors,  liable  to  the  pursuers  in  the  expense  of  raising  and 
executing  the  summons  and  bringing  the  same  into  Court,  and  found  the 
l^rresters  liable  for  the  other  expenses,  on  the  ground  that  they  had  erred 
in  this  respect,  that  throughout  the  record  and  consequent  litigation  in 
&>urt,  and  until  the  report  was  obtained  from  the  accountant,  they  never 
condescended  on  any  detailed  state  of  the  trust  affidrs  under  their 
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management,  but  met  the  case  of  the  pursuers  bj  general  denials,  when 
if  the  i^ts  had  been  given  in  detail  as  thej  tmlj  stood,  the  pnnnen 
would  have  had  an  opportunity  of  considering  whether  or  not  ^eir 
process  was  well  founded. 

The  arrestees  reclaimed  on  the  point  of  expenses,  but  the  Court 
adhered. 

Rutherford's  Executors  v,  Maiwhatj,. — Jufy  12. 
Proof— Writ  or  Oath. 

This  action  was  raised  in  the  Sheriff  Court  of  Ayr,  to  recover  a  loan 
of  L.dl,  said  to  have  been  made  by  the  deceased  John  Rutherford, 
Bankhead,  near  Jedburgh,  to  the  defender,  €harles  Marshall,  teacher, 
residing  at  Saltcoats.    The  defender  denied  the  loan. 

The  Sheriff-substitute  held  that  the  loan  must  be  proved  by  the 
defender's  writ  or  oath,  and  found  that  the  proof  by  writ  had  iyied«  The 
Sheriff  altered,  and  allowed  the  pursuers  a  proof  ^tto  ut  dejure  of  the  debt 
sued  for,  and  to  the  defender  a  conjunct  probation.  In  his  note  he 
states-^"  It  is  proved  beyond  all  doubt  by  the  defender's  letters,  that  he 
was  indebted  to  the  late  John  Rutherford  in  a  sum  of  no  inconsiderable 
amount,  describing  himself,  as  he  does,  to  be  unable  to  pay  any  part  of 
the  capital  at  a  certain  time,  but  as  hoping  to  be  able  to  pay  the  interest 
of  the  debt.  The  denial  now  of  the  debt  thus  generally  acknowledged, 
is  false  and  fraudulent ;  and  the  fidsehood  and  fraud  being  flagrant,  it  is 
thought  that  the  pursuers  should  not  be  restricted  to  the  final  and  con- 
clusive oath  of  a  party  convicted  by  his  own  writing  as  one  on  whose 
veracity  there  can  be  no  dependence.  The  defender  may  be  called  on 
as  a  witness,  or  he  may  even  tender  himself;  and  in  the  circumstances 
of  this  peculiar  case,  there  seems  no  sufficient  reason  for  denying  admis- 
sion to  such  evidence."  The  defender  was  then  examined  as  a  witness 
by  the  pursuers,  and  the  Sheriff  decided  against  the  defender. 

The  defender  advocated,  and  the  Court  held  that,  as  the  debt  sued  for 
was  a  loan  of  money,  it  could  only  be  proved  by  the  writ  or  oath  of  the 
defender ;  and  found  that  the  pursuers  had  failed  to  prove  scripto,  and 
allowed  him  to  lodge  a  minute  of  Reference  to  the  oath  of  the  defender^ 
his  examination  as  a  witness  being  regarded  as  null.  The  pursuers  then 
lodged  a  Minute  of  Reference  to  the  defender's  oath.  To  this  the 
defender  did  not  object 

The  Lord  Justice-Clerk  said  that  the  interlocutor  allowing  it  to  be 
received  should  bear  to  be  of  consent,  as  they  had  not  heard  parties  on 
the  question  of  competency  arising  under  the  Evidence  Act 

if.  P.,  Fergusson's  Trustees  v.  Hamilton. — July  13. 
Process — New  Parties, 
In  one  branch  of  this  case  a  decision  of  the  Court  had  been  appealed 
to  the  House  of  Lords ;  and  since  the  appeal  a  child  had  been  bom  to 
one  of  the  claimants,  having  an  adverse  interest  to  his  father.  Applica- 
tion was  now  made  to  the  Lord  Ordinary  to  appoint  a  curator  ad  Ukm^ 
and  to  allow  him  to  lodge  a  claim  for  the  child  in  order  to  his  appearing 
in  the  appeal.  The  Lord  Ordinary  (Kinloch)  reported  the  case.  Per 
Lord  Justice-Clerk — In  various  cases  the  House  of  Lords  had  allowed 
parties  to  appear  in  an  appeal  when  they  had  shown  cause  for  not 
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appealing  sooner.     The  present  application  was  incompetent,  the  case 
being  now  in  the  House  of  Lords. 

Weir  v.  Dunlop  and  Co. — Jufy  17. 
Lease — Accression. 

This  action  was  brought  bj  the  pursuer,  as  proprietor  of  the  estate  of 
Langlandsy  for  implement  of  a  contract  of  lease  between  the  defenders, 
Dunlop  and  Co.,  and  a  person  named  Livingstone.  The  circumstances 
in  which  the  lease  was  executed  are  as  follows : — 

In  Julj  1858,  John  Bell,  proprietor  of  Langlands,  agreed  to  sell  that 
estate  to  Liivingstone,  but  no  disposition  was  ever  granted  to  him. 
While  holding  the  right  created  by  the  missive  of  sale,  Livingstone  let 
to  the  defenders  the  Blackband  ironstone  on  the  lands  for  nineteen  years. 
In  the  beginning  of  1859,  negotiations  between  Bell  and  Livingstone 
resulted  in  the  latter  agreeing  to  give  up  his  right,  and  the  present  pur- 
suer. Weir,  agreeing  to  become  purchaser  of  the  lands  in  his  room,  and 
to  pay  Livingstone  L.200  for  the  lease.  Thereafter,  Bell,  with  the  con- 
sent of  Livingstone,  executed  a  disposition  of  the  lands  in  the  pursuer's 
favour.^    The  deed  contained  a  special  assignation  of  the  lease. 

The 'question  was  now  raised,  whether  the  pursuer  could  enforce 
implement  on  the  part  of  the  defenders  ? 

The  Ck>urt  now  held  that  the  lease,  being  executed  by  one  who  was 
not  proprietor  of  the  lands,  was  invalid  at  first,  and  never  had  been 
validated,  as  the  granter  never  had  become  proprietor  subsequently. 
The  defenders  were  assoilzied  accordingly. 

Susp.,  FiTZSIMMONS  V.  LiNTON. — Jultf  17. 

Evidence — Sociua  Criminia. 

The  suspender  and  two  other  parties  were  charged  with  a  breach  of 
the  Forbes  Mackenzie  Act.  After  the  evidence  had  been  led  against  all 
of  them,  the  prosecutor,  at  the  suggestion  of  the  SheriflT,  withdrew  the 
charge  against  all,  except  the  suspender.  He  was  convicted,  and  found 
liable  in  a  penalty  of  L.7,  10s.  The  present  suspension  was  then  brought. 
The  suspender  averred  that,  before  the  trial  terminated,  the  prosecutor 
passed  from  the  charge  against  the  two  persons  accused  with  the  sus- 
pender, M'liuskie  and  Stewart ;  and  that  thereupon — before  tlie  trial  had 
terminated — the  suspender  tendered  these  individuak  as  witnesses  on  his 
behalf,  but  that  the  Sheriff  had  refused  to  receive  them. 

The  Court  remitted  to  the  Sheriff  to  say  at  what  stage  of  the  case  the 
witnesses  had  been  refused.  From  the  repoirt  of  the  Sheriff,  it  appeared 
that  the  evidence  in  the  case  had  been  concluded,  and  that  the  Sheriff 
bad  proceeded  to  deal  with  the  whole  cause ;  and,  on  doing  so,  had 
advised  the  prosecutor  to  withdraw  the  charge  against  the  M'Luskies. 
^  Linton  assented  to  this ;  and  that  at  this  stage  the  suspender's  agent 
tendered  the  M^Luskies  as  witnesses. 

The  Court  repelled  the  reasons  of  suspension. 

Parish  op  Dundee  v.  Pamsh  of  Kilmorack. — Jtdtf  19. 
Poor — Settlement — Notice. 
This  was  an  advocation  by  the  parish  of  Dundee  against  the  judgment^ 
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of  the  Sheriff  and  Sheriff-substitute  of  Inverness-shire,  pronoiinoed  kst 
year  in  a  case  bj  Dundee  v.  Ealmorack,  as  to  the  settlement  of  a  pauper. 
The  summons  concluded  for  repayment  of  aliment  made  by  Dundee  aiitce 
1850.  The  defence  was,  that  Dundee,  after  the  notice  given  to  Eilmoruk 
in  1850,  allowed  the  matter  to  stop  for  eight  years,  and  did  not  replj  to 
the  letter  of  Kilmorack  Inspector,  stating  that  the  information  was  defec- 
tive, and  requiring  further  particulars,  of  date  26th  November  18^. 
A  long  proof  was  taken  at  liivemess  as  to  whether  the  Board  and  In- 
spector of  Kilmorack  improperly  refused  this  case  in  1850,  and  whether 
they  had  not  got  sufficient  particulars  from  Dundee  to  have  enabled  them, 
if  they  had  taken  due  means,  to  discover  the  parents  of  the  pauper,  whose 
name  was  Ann  Cameron,  said  to  be  a  daughter  of  Alexander  Cameroo, 
tailor,  Ellmorack.  The  Sheriff-substitute  (Thomson),  and  latterly  the 
Sheriff  (Young),  decided  against  Dundee,  and  found  that  it  was  barred 
from  claiming  the  advance  except  from  and  after  the  year  1858,  when 
another  statement  was  forwarded  by  Dundee  as  to  the  case,  llie  first 
notice  designed  her  Mary  Ann  instead  of  Ann  Cameron.  The  Coait 
unanimously  reversed  the  decision  of  the  Sheriff,  and  gave  decree  in 
favour  of  Dundee,  with  expenses. 

Sinclair  r.  Rowan. — Juit/  20. 
Issue — Breach  of  Promise. 
This  was  an  action  for  damages  on  account  of  breach  of  promise  of 
marriage.  The  defender  objected  that  there  being  no  writing  libelled  on 
by  which  alone  a  promise  of  marriage  could  be  proved,  the  action  was 
irrelevant,  and  objected  to  any  issue  being  granted.  The  Court,  with- 
out difficulty,  expressed  a  unanimous  opinion  that  there  was  no  force  in 
the  objection,  and  approved  of  the  following  issue  to  try  the  case:— 
Whether  on  or  about  the  months  of  August,  September,  October,  or  No- 
vember 1860,  the  defender  promised  and  engaged  to  many  the  pursaerf 
And  whether  the  defender  has  wrongfully  foiled  to  implement  the  said 
promise  and  engagement,  to  the  loss,  injury,  and  damage  of  the  pursner! 

GiLLKSPIES  V.  YOUKO  AND  OtHERS. — Jub/  20. 

Patent — Concourse  of  Lord  Advocate. 
This  action  was  raised  by  the  pursuers  against  the  assignees  of  Toang^s 
patent  for  the  manufacture  of  paraffine  and  paraffine  oil,  with  the  view  of 
having  it  declared  that  the  manufacture  of  those  substances  from  the  Tor- 
banehiU  mineral  was  not  protected  by  the  patent,  and  also  for  having  the 
patent  reduced.  By  the  48d  section  of  the  Patent  Law  Amendment  AcU 
it  is  declared  that  any  action  for  the  repeal  of  letters  patent  shall  be  in  the 
form  of  a  reduction  with  concurrence  of  her  Majesty's  Advocate,  which 
concurrence  he  is  authorized  and  empowered  to  give  upon  just  canse 
shown  only.  In  this  action  a  concurrence  was  produced  in  the  usual 
form,  signed  by  the  Lord  Advocate's  clerk.  The  Court  obtained  a  report 
from  the  Lord  Advocate,  in  which  he  stated  that  no  special  cause  had 
been  shown  to  or  considered  by  him.  The  Court  held  that  the  formal 
concurrence  which  had  been  given  was  not  the  concurrence  or  cause 
shown  required  by  the  Act,  and  dismissed  the  action  as  regards  the  re- 
ductive conclusions.  The  pursuers  then  lodged  a  minute  abandoning  the 
action,  and  the  case  was  dismissed. 
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Wedkesdat,  July  17. 

Present — Lord  Brougham,  Lord  Cranworth,  Lord  Wensleydale,  and 
Lord  KingadowD. 

Farmer  or  Galloway  (a  Pauper)  v.  Craig. 

This  was  an  appeal  against  a  decision  of  the  Second  Division  of  the 
Court  of  Session  in  Scotland,  recalling  an  interlocutor  pronounced  by  the 
Lord  Ordinarj  in  an  action  of  multiplepoinding,  raised  at  the  instance  of 
the  manager  of  the  Standard  Life  Assurance  Company,  Edinburgh,  to 
decide  who  was  entitled  to  receive  the  amount  of  a  policy  of  L.499,  19s., 
effected  with  that  office  upon  the  life  of  the  late  James  Galloway,  mason 
and  bnilder,  of  Glasgow.  The  claimants  in  the  action  of  multiplepoind- 
ing were  Mr  Robert  Craig,  accountant,  Gla^ow,  trustee  of  the  estates 
of  Galloway  and  Lumsden,  and  of  the  deceased  James  Galloway  (the 
respondent),  and  Mrs  Agnes  Farmer  or  Galloway,  the  widow  of  Gallo- 
way,  who  was  the  appellant  in  this  case.  Mr  and  Mrs  Galloway  were 
married  without  having  executed  any  marriage  contract^  nor  was  any 
post-nuptial  contract  executed  between  them.  In  1852  an  insurance 
was  effected  to  the  amount  of  L.499,  19b.  on  the  life  of  James  Gralloway^ 
with  the  Standard  Life  Assurance  Company.  That  policy  acknowledged 
the  receipt  of  the  premium  from  the  appellant,  and  the  amount  to  be  due 
under  it  was  made  payable  to  "Agnes  Fanner  or  Gralloway,  or  to  her  heirs, 
executors,  or  assignees^  at  the  end  of  six  months  after  the  death  of  James 
GaUoway."  On  the  10th  June  1858,  James  Galloway's  estates  were 
sequestrated,  and  the  respondent  was  appointed  trustee  for  the  creditors. 
On  the  5th  July  1858  Gralloway  died,  and  the  sum  in  the  policy  became 
due.  It  was  claimed  by  both  the  respondent  and  the  appellant,  and  in 
consequence  an  action  of  multiplepoinding  was  raised  by  the  Insurance 
Company.  The  Lord  Ordinary  (Ardmillan)  decided  in  favour  of  the 
widow  (the  present  appellant),  but  his  interlocutor  was  reclaimed  against, 
and  was  reversed  by  the  Lords  of  the  Second  Division.  It  was  against 
the  decision  of  the  latter  tribunal  that  this  appeal  was  presented.  In 
the  argument  it  was  contended  for  the  appellant  that  time  gift  of  this 
policy  by  the  husband  to  the  wife  was  of  the  natufe  of  a  reasonable  pro- 
vision ;  and,  therefore,  according  to  the  law  of  Scotland,  was  not  re- 
vocable by  the  husband,  and  could  not  be  affected  by  the  sequestration  ; 
while,  for  the  respondent,  it  was  argued  that  the  gift  was  a  mere  donation, 
was  therefore  revocable,  and  was,  ^paofactOj  revoked  by  the  sequestration. 
Their  Lordships  now  gave  judgment,  reversing  the  decision  of  the  Second 
Division. 

Lord  Brougham  read  a  judgment  which  had  been  prepared  by  the  late 
Lord  Chancellor  Campbell,  with  which  he  stated  that  he  entirely  con- 
curred. In  this  judgment  Lord  Campbell  stated  that  he  had,  after  a 
careful  examination  of  the  authorities  quoted  at  the  bar,  come  to  the  con- 
clusion that,  according  to  the  law  of  Scotland,  if  there  was  no  ante* 
nuptial  contract  between  the  spouses,  if  the  wife  was  entirely  unprovided 
for  at  the  time  of  the  gift,  and  if  the  gift  was  intended  between  the 
parties  to  make  a  provision  for  the  wife,  and  operated  as  such  provision, 
it  should  be  treated  as  such  a  provision,  so  that  the  wife,  surviving  the 


438  AFPEALB  IN  THE  HOUSE  OF  LOBDS. 

husband,  it  should  go  to  the  wife,  and  not  to  the  executors  of  the  husband, 
and  the  husband  being  sequestrated  living  the  wife,  it  should  go  to  the 
wife,  and  not  to  the  creators  of  the  husband.  The  policy  in  qaestion 
in  this  case,  which  was  a  gift  from  the  husband  to  the  wife,  seemed  to 
him  to  be  a  provision  for  her.  There  had  been  no  ante-nuptial  eoQtiact 
between  the  spouses  ;  at  the  time  of  the  gifl,  the  wife  was  entirely  un- 
provided for,  and  the  imperfect  obligation  on  the  husband  to  make  a  pro- 
vision for  her  when  she  became  a  widow,  as  recognised  by  the  law  of 
Scotland,  subsisted  in  full  force,  and  would  prevent  this  being  considerBd  a 
mere  voluntary  gifl.  It  would  naturally  operate,  and  was  clearly  intended 
to  operate,  as  a  provision  for  the  wife  when  she  became  a  widow ;  and  this 
view  was  confirmed  by  the  &ct  that  two  other  policies,  each  of  L.500, 
were  about  the  same  time  effected  by  him,  payable  to  his  executors. 
This  policy  for  L.499,  19s.  was  effected  by  him  in  the  name  of  his  wife 
on  his  own  life;  payable  three  months  afber  his  death  to  his  wife,  her 
heirs,  executors,  or  assignees.  The  premiums  were  paid  out  of  the  funds 
of  the  husband,  but  the  receipts  were  given  in  liie  name  of  the  wife.  She 
survived  him,  and  the  sum  assured  was  unquestionably  due  from  the 
office.  Shortly  before  his  death  he  had  been  sequestrated,  and  the  onlj 
controversy  now  between  the  widow  and  the  creditors  under  the  seques- 
tration, was  whether  this  was  a  provision ;  that  if  a  provison  at  idl,  it 
was  a  very  reasonable  one,  there  was  no  dispute.  Their  Lordships  were 
told  that  such  a  provision  as  this  was  a  very  cpmmon,  and  certainly  it 
was  a  very  natural  one.  The  objection  that  it  was  not  made  in  the  fonn 
of  an  annuity  was  clearly  unsuatainable ;  for  although  the  provision 
must  be  for  the  wife  rum  stante  matrimonio,  it  might  be  made  by  means  of 
a4ump  sum,  with  which  an  annuity  might  be  purchased ;  and  there  were 
various  cases  in  which  such  gifts  had  been  held  to  be  valid.  The  coiuael 
for  the  respondent  had,  however,  relied  chiefly  upon  the  fact  that  the 
policy  was  made  payable  to  the  wife,  her  heirs,  executors,  and  assignees; 
and  although  this  might  be  supposed  to  be  indicative  of  an  intention  on 
the  part  of  the  husband  to  make  the  money  the  separate  and  absolute 
property  of  the  wife,  it  was  converted  into  an  objection  to  her  receiving 
it,  because  it  was  said  that  if  she  predeceased  her  husband,  the  monej 
was  to  be  paid  to  her  representatives,  and  in  that  case  it  would  not  be  a 
provision  for  her.  Reliance  was  also  placed  upon  the  £act,  that  she 
might  have  sold  the  policy  during  the  lifetime  of  her  husband,  and  at  his 
death  have  been  wholly  unprovided  for.  He  thought,  however,  that  it  was 
certain  that  the  spouses  did  not  consider  the  policy  of  productive  value 
until  the  death  of  the  husband  ;  the  notion  of  selling  it  during  their  joint 
lives  never  entered  her  head,  nor  could  one  of  them  have  sold  or  surrendered 
it  without  the  consent  of  the  other.  There  was  a  possibility  that  the 
wife  might  have  predeceased  her  husband ;  but  the  gifl  of  the  policj 
might  have  been  made  only  on  the  implied  condition  that  she  survived 
him,  and  although  living  the  husband,  a  sequestration  to<^  place  which 
would  have  operated  upon  a  merely  voluntary  donation,  it  could  not, 
living  the  wife,  operate  as  a  revocation  upon  a  provision.  There  being 
no  legal  objection  to  giving  effect  to  the  just  intentions  of  the  parties, 
he  felt  satisfaction  at  being  able  to  advise  their  Lordships  to  reverse  the 
interlocutor  appealed  against,  which  had  driven  the  widow  to  appear  be- 
fore their  Lordships  m  /omid  pauperis.     The   noble  and  learned  Lord 
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(Loid  Brougham)  said,  that  he  entirely  agreed  with  his  late  nohle  and 
learned  friend*  By  the  law  of  Scotland,  a  gift  from  a  hushand  to  a  wife 
was  to  be  taken  as  a  donation  to  or  a  proYision  for  her,  according  to  the 
drcnmstances.  If  it  was  clear  that  it  was  intended  to  make  a  provision^ 
and  if  it  was  a  reasonable  one,  there  was  no  doubt  that  it  was  supportable. 
In  the  case  oi  Short  v.  Yemej,  a  gift  to  the  wife  of  a  security  subject  to 
a  life  interest,  which  might  not  expire,  being  the  wife,  was  held  to  be  a 
provision  because  she  might  dispose  of  it. 
Lords  Wensleydale  and  Kingsdown  concurred. 

MoKDAT,  July  22. 
Whitehead  v.  Galbraith. 

This  waa  a  second  appeal  to  the  House,  brought  in  consequence  of  the 
Court  of  Session  having  refused  to  pronounce  a  decree  for  the  expenses 
of  appeal,  on  a  petition  to  apply  the  judgment  of  the  House  to  that  effect. 
It  was  suggested  that  the  application  should  have  been  made  by  pre- 
senting a  ^^  plack  bill "  in  the  form  which,  previous  to  the  Personal  Dili- 
gence Act,  was  employed  to  obtain  a  warrant  for  diligence  on  the  decrees 
of  infisrior  judges. 

The  Lord  Chancellor  said,  that  what  the  judges  of  the  Court  of 
Session  were  asked  to  do  in  this  case  was  to  perform  a  judicial  act,  which 
was  requisite  to  complete  the  procedure,  and  whi<^  was  plainly  involved 
iD  the  remit.     That  Act  was  to  make  an  order  of  the  Court  of  Session 
for  the  payment  of  the  costs  which  that  House  had  directed  to  be  given ; 
and  if  that  doty  had  been  discharged,  there  would  have  been  no  difficulty 
or  any  possibility  of  mistake  or  misapprehension  as  to  the  meaning  of 
their  Lordships'  order.    What  the  Court  of  Session,  however,  thought 
proper  to  do,  was  to  raise  a  difficulty  which  the  parties  themselves  had 
not  suggested,  and  which  had  never  entered  the  mindtf  of  any  person  in- 
terested in  bringing  it  forward  since  the  passing  of  the  Diligence  Act  in 
1^8,  and  the  adoption  of  the  form  of  decision  which  was  used  in  this 
case,  and  which  had  since  that  period  been  adopted  by  their  Lordships 
in  all  similar  cases.    The  whole  tenure  and  form  of  judicial  authority — 
if  indeed  authority  was  needed  to  decide  that  which  common  sense  and 
reason  sufficiently  governed — as  exhibited  in  the  cases  cited,  precluded 
ftnj  possibility  of  that  technical  difficulty  being  sustained,  and  showed 
that,  both  before  and  since  the  passing  of  the  Act  referred  to,  the  Court 
of  Session  had  repeatedly  and  constantly  acted  as  it  was  requested  to  act 
in  this  case.     Under  these  circumstances,  the  petition  in  this  case  was 
presented  to  the  Court  of  Session,  and  it  became  the  plain  duty  of  the 
judges  of  that  Court  to  perform  the  judicial  act  necessary  to  complete 
tbe  procedure.    If  the  Court  of  Session  had  made  the  order  of  their 
Ix^rdshipe'  House  a  decree  of  their  Court,  diligence  would  have  followed 
naturally,  and  as  of  course.    It  had  been  by  the  neglect  of  that  that  the 
parties  had  been  reduced  to  the  unfortunate  position  in  which  they  now 
<tood.    The  Court  of  Session,  however,  ex  mero  motu^  started  a  technical 
objection  which  the  respondents  had  not  raised,  and  invited  the  rest  of 
^e  judges  to  join  in  its  pursuit ;  and  a  great  deal  of  time  having  been 
consumed,  and  much  expensive  procedure  gone  through,  the  petition  was 
di&misaed,  and  the  costs  of  the  application,  which  was  almost  entirely  an 
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application  of  eourse,  amounted  to  a  very  considerable  sum.  The  cosU 
of  the  respondents  were  taxed  at  L.175,  and  their  Lordships  were  ud- 
doabtedly  warranted  in  inferring  that  those  of  the  appellants  mnst  hsTe 
been  of  equal  amount.  Thaty  therefore,  represented  a  heavy  less  to  the 
parties,  resulting  entirely  from  the  act  of  the  Court  in  taking  a  technical 
objection,  which  was  itself  unfounded,  and  had  not  been  suggested  bj 
eiUier  of  the  parties.  The  evil  did  not  rest  there.  In  order  to  obtaui 
justice,  a  second  appeal  to  that  House  was  raised.  The  former  appeal 
appeared  to  have  cost  the  parties  on  either  side  L.320 ;  and  sapposmg 
the  present  proceeding  to  be  attended  with  expense  at  all  approaching 
that  amount,  that  would  represent  the  loss  occasioned  by  this  unfor- 
tunate step  taken  by  the  Court  of  Session.  It  might  be  said  that  the 
petition  asked  more  than  could  be  given.  If  that  was  so,  the  proper 
course  would  have  been  to  have  rejected  the  part  of  the  petition  whieh 
was  excessive,  and  to  have  made  the  appellant  bear  the  expense  oonee* 
quent  upon  that. excess;  but  that  the  petition  contained  all  the  matters 
which  were  necessary  to  enable  the  Court  of  Session  to  do  that  whidi  it 
was  its  bounden  duty  to  do,  was  beyond  all  doubt.  It  was  impossible  to 
see  the  reason  by  which  the  Court  of  Session  decided  not  to  entertain  an 
application  rightly  made,  because  there  had  been  added  to  it  some  re- 
quisition about  which  there  might  be  some  difficulty.  The  only  question 
which  remained  was,  as  to  whether  or  not  Mr  Culling  was  an  appeUant ; 
and  he  thought  there  was  no  doubt  that  the  Court  of  Session  ought  to 
have  decided  that  question  in  the  affirmative.  He  therefore  proposed 
that  their  Lordships  should,  to  prevent  future  misunderstanding,  make 
an  order  in  the  following  terms : — ''  This  House  doth  declare,  Ui&t  under 
the  remit  made  by  this  House,  and  on  the  petition  presented  to  tbe 
Court  of  Session  by  the  present  appellants,  the  Court  of  Session  was 
competent  and  bound  to  give  an  instant  decree  for  the  payment  of  the 
costs  mentioned  in  the  certificate  of  the  Clerk  of  the  Parliaments,  in  order 
that  summary  diligence  might  issue  under  such  decree ;  and  this  Houe 
doth  declare,  that  the  respondent.  Culling,  was  one  of  the  appellants  ia 
the  former  appeal,  and  is  liable  with  the  other  appellants  to  die  payment 
of  these  costs ;  and  this  House  doth  remit  the  cause  to  the  Court  of 
Session,  to  carry  this  judgment  into  effect" 
The  other  noble  and  learned  Lords  concurred. 


CngliBJi  €utB. 


Vendor  and  Purchaser — Private  Contract. — In  a  suit  to  act  aside  the  sale, 
by  private  contract,  of  a  reversionaTy  interest  in  a  legacy,  upon  the  gpond 
of  under- value,  it  was  proved  that  the  full  value  of  the  interest,  at  the  time  of 
the  sale,  was  L.400,  whereas  the  purchase-mon^  given  was  only  L.370.  Held 
by  the  M.  R.,  that  the  difference  en  L.30  was  sufficient  to  invalidate  the  tianflac- 
tion,  and  that  it  must  be  set  aside  upon  payment  to  the  purchaser  of  L.370, 
with  interest  at  L.5  per  cent.  No  costs  on  eiuier  side.  At  the  time  of  the  sale, 
certain  policies  of  assurance  on  the  life  of  the  vendor  were  assigned  to  the  jpor- 
chaser,  and  were  kept  up  by  him  out  of  his  own  monies.  The  vendor  after- 
wards died.  Heldy  tnat  as  the  purchaser  had  chosen  to  keep  them  up  for  his 
own  security,  he  was  entitled  to  retain  the  monies  paid  in  respect  of  them  for 
his  own  benefit.— (Fo*fer  v.  Roberts,  9  W.  R.  605.) 
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Will — Vesting, — ^Where  a  legacy  ia  given  to  children,  payable  at  twenty-one, 
with  intereat  in  the  meantime  for  their  maintenance,  and  charged  on  real  and 
peraonal  estate,  with  a  gift  of  the  residue,  and  such  children  die  infants,  having 
received  the  interest  up  to  their  deaths,  the  legacy  is  not  raisable  out  of  real 
estate,  in  case  the  personalty  is  insufficient.  The  English  law,  as  administered 
by  the  Court  of  Chancery,  considers  a  gift  to  a  legatee  at  twenty-one,  or  pay- 
able at  twenty-one,  or  when  he  attains  twenty-one,  as  a  condition;  and  though 
interest  is  diiected  to  be  paid  in  the  meantime,  if  the  legatee  dies  before  twen^- 
one  the  condition  is  not  performed,  and  the  legacy  f^k.  Kindeisley,  Y.-C. : 
The  Ecclesiastical  Court,  dealing  with  the  legacy  as  payable  out  of  per- 
sonalty, adopted  from  the  civil  or  Roman  law  the  principle  established  by  the 
Roman  law,  founded  on  a  particular  exigency  of  the  Roman  republic,  when  the 
law  was  passed,  that  there  was  this  particular  distinction  in  the  law.  True,  if 
the  legacy  be  given  to  the  child  at  twenty -one,  then  indeed  there  was  a  dis- 
tinction, and  it  should  not  be  raised  until  tiie  legatee  attained  twenty-one ;  but 
if  it  was  made  payable  at  twenty-one  on  the  artificial  principle  of  *^  DebUum 
in  presenH  solvendum  in  ftUurOy"  it  was  vested,  and  although  the  child  did  not 
attain  twenty-one,  still  Uie  legacy  was  raisable  and  payable  to  the  legal  personal 
reprea^tative  of  the  child.  That  was  not  the  law  of  England,  but  introduced 
from  the  Roman  civil  law.  It  was  in  vain  to  inquire  which  was  the  most 
rational,  but  his  Honour's  opinion  was  in  favour  of  the  rationality  of  the  Eng- 
lish law,  as  had  been  observed  by  several  learned  judges ;  for  the  testator  who 
gave  a  l^acy  to  an  infant  at  twenty-one,  intended  it  as  a  provision  for  the  in- 
fant, and  if  he  did  not  attain  twentv-one,  he  did  not  want  it,  and  it  was  not 
raisable,  and  it  was  the  intention  that  it  should  not. — (Parker  v.  Hodgson,  9 
W.  R,  607.) 

Breach  Of  Warrantt — Damages, — ^Thiswas  an  action  for  breach  of  defend- 
ant's promise  that  he  had  authority  to  contract  with  the  plaintiff  for  the  lease 
of  certain  premises  for  a  term  of  seven  years.  Plaintiff  had  entered  into  occu- 
pation of  the  juremises  without  any  deed,  as  reauired  by  the  8  and  9  Vict.,  c. 
106, 8.  3,  but  ralying  on  his  contract  with  defenoant.  The  owners  of  the  pre- 
mises brought  ejectment.  Plaintiff,  by  the  advice  of  defendant,  defended  the 
action.  A  verdict  was  found  for  the  plaintiffs  in  the  action  of  ejectment,  by 
the  direction  of  the  judge,  on  the  ground  that  the  lease,  under  which  the  pre- 
sent plaintiff  claimed  to  occupy  as  tenant,  was  not  l^  deed.  Among  other 
damages  which  the  plaintiff  in  ike  present  action  claimed  to  recover  from  the 
defendant,  were  the  costs  of  the  action  of  ejectment.  Rule  refused. — (Pow  v. 
Davis,  9  W.  R.  611.) 

Railway — Obstruction, — ^The  plaintiff,  having  lands  adjoining  defendants* 
railway,  under  a  clause  in  their  special  Act  acquired  the  use  of  a  siding  which 
he  naed  as  a  coal  wharf.  By  agreraient  with  the  plaintiff,  the  defendants  used 
to  supply  engine  power  for  conveying  the  plaintiff's  coal  to  the  wharf.  Disputes 
arising,  the  defendants  refused  to  convey  the  coal  any  longer,  and  also  denied 
the  plaintiff^  right  to  use  the  siding ;  and,  with  the  intention  of  preventing  his 
doing  80,  obstructed  the  entrance  to  the  siding  by  a  line  of  carriages  constantly 
kept  there,  and  by  other  means.  Plaintiff  did  not  try  to  exercise  his  right  of 
cony^ing  tracks  on  to  the  siding  by  means  of  engines  of  his  own,  nor  md  he 
pat  hunself  in  a  condition  to  do  so  by  complying  with  certain  regulations  pre- 
scribed by  the  Act.  Held,  by  the  C.  P.,  sumcient  evidence  to  go  to  the  jury  of 
an  obstruction  to  the  plaintiff's  right.  Willes,  J. :  The  company  did  intend,  as 
far  as  they  could,  and  used  the  means  most  effectual,  to  obs&uct  the  use  of  his 
wharf  by  the  {Mntiff.  His  is  a  private  right,  analogous  to  a  right  of  way. 
An  obstruction  is  put  there,  interfering  with  it,  and  with  the  avow^  intention 
of  so  doing.  It  is  said  on  behalf  of  ike  defendants,  1st,  that  the  right  of  the 
plaintiff  is  one  which  he  could  not  enjoy  without  an  engine,  and  wiuiout  hav- 
ing given  notice  to  the  company  according  to  the  Act.  But  they  themselves 
denied  his  right  altogether ;  and  the  answer  to  their  objection  is,  that  the  law 
does  not  drive  people  to  do  that  which  is  vain  and  idle.     Here,  if  ever,  the 
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maxim  Lex  neminem  cogit  ad  vana  teu  intUiUa,  vill  apply.  It  woold  have  bsea 
a  vain  ezpenae  for  the  plaintiff  to  have  procizred  an  engme,  and  an  expeoee 
thrown  on  him  by  the  act  of  the  company.  It  ia  not  neceeaary,  before  niiig 
for  an  obstraction  to  a  private  right,  to  act  as  in  the  caae  of  a  public  light  ci 
way,  where  you  must  actually  endeavour  to  walk  upon  it  before  yon  can  mj 
you  are  obfltmcted.--(B0a  v.  Midland  Railway  Co.,  9  W.  R.  612.) 

Mines — Rights  to  Support. — ^In  1828  one  F.  conveyed  certain  lands  in  fee  to 
one  J.  S.,  excepting  mines  and  veins  of  coal  nnder  said  lands.  At  the  time  d 
the  conveyance  there  were  no  buildings  on  the  land.  In  1838  a  loom  shed,  en- 
gine-house, steam-engine,  mill,  etc.,  were  erected.  The  defendants  aie  kaecfl 
under  F.,  and  took  coals  from  the  mines  in  1849  and  1850,  which  caused  tiie 
land  in  which  the  mill,  etc.,  stood  to  subside.  The  foundations  of  the  miH 
buildings  were  damaged,  and  the  buildinss  drawn  towards  the  coal  workings 
The  sa^  mining  operations  which  caused  the  damage  were  carried  on  under 
land  near,  but  not  mmiediately  adjoininff,  the  plaint^*  propoty.  The  build- 
ings and  machinery  placed  on  the  land  did  not  contribute  to  cause  the  suhsid- 
ence  of  the  ground.  Held,  that  as  the  buildings  did  not  contribute  to  the  aab- 
sidenoe,  tiie  plaintiffs  were  entitled  to  damages  for  injury  to  them  by  the  de- 
fendants^ wrongful  act  in  cansing  the  ground  on  which  they  stood  to  sabode.— 
{Stroyan  and  Another  v.  Knowles  and  Another,  9  W.  B.  616.) 

Marriage — Petition  for  Nullity. — On  a  petition  for  a  decree  of  nullity  by 
reason  of  malformation  of  the  woman,  neither  the  Court  nor  the  parties  are 
concluded  by  the  terms  of  the  report  of  medical  inspectors,  but  the  inspecton 
themselves  and  other  medical  men  may  be  examined.  Held,  though  the  partieB 
were  of  the  ages  of  fifty-four  and  forty-nine,  that  there  is  no  role  as  to  any 
particular  aee  constituting  a  bar  to  such  petitions;  and  where  the  resoH  of  the 
medical  evicknce  is  that  the  malformation  might  be  possibly,  but  at  great  risk 
of  life,  and  with  doubtful  success  as  to  the  end  desired,  be  removed,  the  peti- 
tioner need  not  call  upon  the  respondent  to  submit  to  an  operation,  aad  sudi  a 
state  of  things  is  equivalent  to  a  permanent  and  irremovable  malformatifMi.— 
(W V.  H ifaUely  called  W ),  9  W.  R.  619.) 

Charter-Party — Freight. — ^The  master  of  a  ship,  while  abroad,  entered 
into  two  charter-parties  with  the  Commissioners  of  the  Admiralty  for  the  con- 
veyance to  England  of  troops  at  a  certain  specific  rate,  the  master  nndertakiiig 
to  supply,  at  the  expense  A  the  ship,  the  necessary  provisions  for  the  troops, 
and  to  make  certain  alterations  In  the  berths,  fittings,  etc.,  for  ihskt  accommo- 
dation. Held  by  the  H.  of  L.  as  against  the  mortgagees  (Lord  Wemdeydale  and 
Lord  Chelmsford  dissenting),  that  the  master  was  entitled  to  be  recouped  out  of 
the  money  paid  into  Court  by  the  Admiralty  CommissionerB  the  sums  expended 
by  him  in  furnishing  aooonunodation  and  provisions  for  the  troops,  pursuant  to 
the  charter-parties.  Lord  Wensleydale  thought  that  the  judgment  of  the  late 
Lord  Chimcellor  (Lord  Chelmsford)  was  right,  and  ought  to  be  affirmed.  The 
appellant,  being  master  of  the  vessel,  had  entered  into  these  contracts  for  the 
conveyance  of  the  troops,  and  had  expended  various  sums  necessary  to  fulfil 
those  contracts,  not  as  agent  for  the  owner  of  the  vessel,  but  in  his  capacity  as 
master.  There  was  no  suggestion  that  the  contracts  were  entered  into  withoat 
the  express  or  implied  authority  of  the  owner,  and  he  could  see  no  distinction 
between  advances  made  in  the  ordinary  course  by  the  masters,  which  it  was  ad- 
mitted gave  him  no  lien  upon  the  freight,  and  disbursements  made  by  him  in 
order  to  carry  out  a  particular  contract,  even  when  entered  into  by  himself  on 
behalf  of  his  owner.— (JSriftotoe  v.  Whkmore,  9  W.  R.  621.) 

Bond — Consideration — CohdbiUition — Illegitimate  Children. — ^P.  Innds  himself 
in  apenal  sum  to  pay  an  annuity  of  L.200  a-year  to  trustees  for  the  benefit  of 
£.  K.,  a  single  woman,  by  whom  he  has  had  five  children,  in  oonsidenitiiMi  of 
her  havinff  ceded  to  him  the  custody,  education,  and  support  of  such  children. 
And  such  bond  is  conditioned  to  be  void  on  due  payment  of  the  annuity  during 
such  time  as  E.  K.  shall  not  require  the  custody  of  the  children.  Bond  sus- 
tained.   Kinderaley,  V.-C,  said  that  if  he  saw  that  there  was  here  a  mere 
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Attempt  to  oo&Tert  that  which  was  in  fact  only  a  Tohintary  bond  into  aomething 
else,  he  shomld  not  give  his  aanction  to  snch  a  contention.  Thia  waa  the  caae  of 
a  persou  bein^  the  putative  father  <^  certain  childz«n,  for  whom  he  felt  a  great 
affeeti<m,  and  waa  deairona  that  they  ahould  be  removed  from  the  aaaodation  of 
their  mother,  more  especially  thoee  that  were  females.  What  waa  the  nature  ol 
the  bond  aa  r^aided  the  party  giving  it?  It  could  not  certainly  be  measured 
by  a  money  atandard ;  but  it  appeared  to  hia  Honour  that,  having  regard  to  the 
drcumBtanceB  under  which  it  waa  given,  it  waa  ^r  a  aufficiently  valuaUe  con- 
aidoratioii  to  entitle  it  to  stand  wiUi  the  other  tspecMty  debta  of  the  testator; 
and  most  be  ao  provided  for,  after  paying  the  coats  of  the  auit. — (Bryant  v. 
Kjiyvelt,  9  W.IL62S.) 

Carriers — Loss  of  Season, — ^The  defendanta,  a  railway  company,  delivered 
cloth  entrasted  to  them  for  conveyance  to  the  plaintiff,  &e  consignee,*  ao  long 
alter  the  time  when  it  waa  due  that  ita  exchangeable  value  waa  materially  dimi* 
nished.     The  judge  told  the  jury  to  consider  what  the  plaintiff  had  suffered  by 
''  the  loBB  of  the  season.*'    The  jury  gave  a  verdict  for  the  plaintiff,  with  L.80 
damagea.     Held  by  the  G.  P.,  tiiat  uie  jury  were  right  in  giving  subatandal 
^amagea  for  the  loss  in  exchangeable  value ;  but  that  aa  from  the  worda  of  the 
judge,  *^  loss  of  the  aeaaon,"  and  the  drcumstancea  of  the  case,  there  was  ground 
for  supposing  that  the  jury  might  have  included  in  the  amount  awarded  a  sum 
for  the  loea  of  profits,  contrary  to  the  rule  laid  down  in  Hadley  v.  Baxendale^  9 
Ex.  341,  there  must  be  a  new  trial,  unless  the  plaintiff  cousented  to  the  damagea 
being  reduced.    WiUiama,  J. :  In  thia  caae,  the  jury,  as  I  sather  from  the  ac« 
count  given  by  the  counsel,  applied  to  the  judge  to  be  told  by  what  standard . 
they  ahoold  aaaeaa  the  damages ;  and  were  told  they  should  estimate  what 
the  plaintiff  had  Buffered  by  the  leas  of  the  aeaaon.     Now,  if  by  loas  of 
the  season,  the  jury  understood  loss  of  the  profits  which  mi^ht  have  been 
Waived  fnun  makiug  the  doth  into  caps,  1  Uiink  their  decision  was  erro- 
neous; but  if  by  loss  of  the  season  they  understood  the  loss  sustained  from 
the  deterioration  in  the  marketable  value  of  the  cbth  itself  from  the  delav 
<A  its  arrival,  I  think  they  were  right.    It  ia  as  if  a  cargo  of  ribands,  whicn 
<Hight  to  have  been  delivered  at  the  beginning  of  the  season,  were  not  de- 
livered till  it  was  over ;  there  can  be  no  doubt  that  their  value  would  be  ma- 
terially leaaened,  and  that  they  might  remain  for  a  long  time  undisposed  of  in 
the  hands  of  the  tradesman.     It  seems  to  me  very  just  that  the  carrier  should 
be  liable  for  a  lose  of  this  tort.— (Wilson  v.  Lancaster  and  Yorkshire  Railway 
Cd.,  9  TT.  R  635.)  • 

Master  akd  Servant — Conviction. — A  cutler,  serving  under  an  agreement 
binding  him  to  three  years^  service,  absented  hiinaelf  from  his  employment,  and 
TO  OQDTicted  under  4  Geo.  IV.,  c.  34,  s.  8,  and  imprisoned.  On  coming  out  of 
prison,  and  not  returning  to  his  service,  he  was  agam  convicted  for  the  same  of* 
fence  under  6  Geo.  III.,  c.  25.  Held,  per  Pollock,  C.B.,  and  Martin,  B.—dissen- 
<te»te,  Bnimwell,  B. — that  If  he  absented  himself  with  the  intention  never  to 
wtiim,  he  was  only  liable  to  one  conviction.  Pollock,  C.  B. :  I  am  of  opinion 
that  this  adjudication  and  commitment  are  bad.  It  appears  to  me  that  the  ap- 
pellant was  acting  with  bona  fides,  arising  from  an  honest  opinion  that  the 
^^['Agistrates  had  no  power  to  convict.  1  also  think  that  the  original  de- 
parture waa  a  departure  with  the  intention  of  remaining  away  altogether; 
ttd,  without  deciding  whether  the  magiatrates  have  power  to  interfere  more 
^^  once  in  cases  of  temporary  absence  when  the  man  still  continues  in  the 
Kmce  of  his  employeis,  1  think  that  when  there  is  an  intention  to  ouit,  the 
case  should  be  de^t  with  as  an  abandonment,  and  be  punished  once  and  for  all. 
If  an  action  at  law  were  brought  for  the  breach  of  the  contract,  the  verdict 
▼oold  put  a  final  end  to  the  contract ;  and  so  it  ought  to  be  here.  This  is  a 
conviction  under  the  6  Geo.  III.,  c.  25,  but  I  am  of  opinion  that  that  statute  is 
'5>»led  qiuHid  this  matter  by  4  Geo.  IV.,  c.  84. — (fe^.  on  the  Prosecution  of 
«apptii  and  Others  v.  Toule,  9  W.  R.  687.) 

VOL.  v.— NO.  LVI.  AUOITST  1861-  K  K  K 
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Divorce — CoUusion, — ^Where  the  Queen^s  Proctor  obtainB  the  leave  ol  the 
Court  to  interrene,  and  pleads  ooUasion  between  the  petitioner  and  reepondoit, 
Boch  a  plea  is  a  good  plea ;  but  the  petitioner  is  entitled  to  be  afi<inaintfid  with 
the  character  of  the  collusion  intended  to  be  charged  by  way  of  specification  or 
particulars.  The  Judge  Ordinary:  In  this  easel  think  it  is  by  nomeans  ne- 
cessary to  state  the  facts  that  are  intended  to  be  proved,  but  ibt  character  of 
the  conclusion  pleaded  should  be  given  as  by  way  of  particulaia — ^whether,  for 
instance,  it  is  meant  that  a  sham  case  has  been  set  up,  or  that  the  parties  are 
acting  in  concert  to  prove  a  real  one.  I  reject  the  application  to  amend  the 
plea.  The  petitioner  can  then  come  before  me  on  summons,  and  ask  for  specifi- 
cation.— (Jessop  V.  Jessopy  9  W.  R.  640.) 

VoLUKTABT  SETTLEMENT — Consideration — Statute  18  Eliz.,  o.  6. — A.,  hmg 
indebted  to  the  plaintiff,  but  not  insolvent,  applied  to  his  mother  for  a  loan  d 
L.190.  She  consented  to  advance  the  money,  on  condition  that  A.  would  set^ 
a  certain  freehold  estate  on  his  children.  Two  deeds  were  accordingly  ese- 
euted ;  by  one  of  which  A.  mortgaged  certain  other  estates  to  his  mother  to  se- 
cure the  repayment  of  L.400,  and  by  the  other  he  settled  the  first-mentioiied 
'  estate  on  himself  for  life,  and  after  his  death  on  his  children  and  their  issae. 
Neither  deed  contained  any  reference  to  the  other.  A.  afterwards  became  in- 
solvent. The  Lords  Justices,  affirming  the  decision  of  Eindenley,  V.-C,  beld 
that  the  settlement  was  made  for  valuable  consideration,  and  was  within  the 
proviso  contained  in  the  6th  section  of  the  13  Eliz.,  c.  5 ;  and  that  it  was  not 
material  whether  the  whole  of  the  L.400  secured  by  the  mortgage  was  actuaSf 
due  from  A.  On  appeal,  the  decision  was  affirmed  by  the  House  of  Lords.  The 
Lord  Chancellor :  The  rule  in  each  particular  case  is,  whether  the  intention  of 
the  settler  was  to  ^^  delay,  hinder,  or  defraud  his  creditors.*' — {Thompson  ▼. 
Webster,  9  W.  R.  641.) 

CoNCTmrnoNAL  Law.— -HeW  hj  the  Privy  Council,  on  appeal,  that  the 
authority  of  the  Governor  and  Legislative  Council  of  New  South  Wales, 
under  9  Geo.  IV.,  c.  83,  ss.  19, 20,  to  make  laws  and  ordinances  for  the  govern- 
ment of  the  colony,  was  not  determined  by  the  demise  of  the  Crown.  The 
24th  section  of  9  (xeo.  lY.,  c.  83,  which  provided  that  the  laws  and  statates 
in  force  in  England  at  the  time  of  the  passinff  of  that  Act  should  be  appbed  in 
the  administration  of  justice  in  the  courts  of  New  South  Wales,  waatiot  mtended 
to  prohibit  the  Governor  and  Legislative  Council  of  New  South  Wales  from 
making  an  ordinance  adopting  the  3  and  4  Will.  IV.,  c.  27,  and  directing  it  to  be 
applied  in  the  administration  of  justice  in  New  South  Wales,  or  from  making 
any  other  law  or  ordinance  for  the  purpose  of  assimilating  the  law  of  the  colony 
to  the  existing  law  in  force  in  England.— (Devine  v.  HoUoway,  9  W.  R.  642.) 

JmiSDicriGs^Administration. — ^To  a  bill  filed  against  the  English  and 
Jamaican  executors  of  a  deceased  partner  to  take  the  accounts  of  his  partnership 
with  the  plaintiff,  the  Jamaican  executors  pleaded  the  jurisdiction  of  the  Court 
of  Chancery  in  Jamaica.  Held,  that  as  the  plaintiff  was  in  England,  and  the 
English  executors  had  acted  in  the  administration  of  the  estate,  the  suit  was 
properly  instituted  in  England.  Wood,  V.-C. :  Without  stopping  to  consider 
whether  there  was  in  the  plea  a  sufficient  averment  of  a  court  of  competent 
jurisdiction  in  Jamaica,  but  aesuming  that  to  be  correctly  averred,  he  did  wt 
se^  how  the  matter  could  be  properly  dealt  with  without  suit  in  this  country. 
The  plaintiff  was  in  England,  some  of  the  executors  were  in  England,  and  the 
arrangement  was  made  in  England,  and  none  of  the  authorities  applied  to  a 
case  of  this  kind.  '  Some  of  the  executors  were  living  in  this  country,  and  some 
In  Jamaica',  and  those  who  were  living  in  Jamaica  agreed  with  the  executors 
in  England  as  to  the  mode  of  administering  the  estate.  Under  these  circum- 
stances the  plea  must  be  overruled. — (Hendrick  v.  Wood,  9  W.  R.  588.) 

_  Will — Construction, — ^The  will  of  a  testatrix,  made  in  1846,  contained  the 
following  bequests: — *'l  beoueath  to  M.  the  sum  of  L.2000  Long  Annuitiei 
standing  in  my  name  in  the  books  of  the  Governor  and  Company  of  the  Bank 
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of  JEngland.  I  bequeatii  to  A.  the  eum  of  L.2000  of  the  said  Long  AnnuitieSt 
standing  in  my  name,"  etc.  At  the  date  of  her  will  and  of  her  death,  the  testa- 
trix was  poss^aed  of  L.800  Long  Annuities,  and  no  more,  bnt  1^  personal 
estate  of  a  considerable  amount.  Held  by  the  Lord  Chancellor,  that  the  said 
legacies  were  specific  and  not  demonstratiye,  and  that  the  legatees  were  not  en- 
tided  to  have  the  deficiency  of  their  l^acies  made  good  out  of  the  testatrix*a 
general  estate.— (Gordon  v.  Duff,  9  W.  R.  643.) 

Assurance — Guarantee  Policy, — R.  effected  a  policy  of  guarantee,  the  basis 
of  which  was  his  answers  to  certain  questions.  These  answers  were  substantially 
correct  when  made  ;  but  a  practice  of  checking  accounts,  etc.,  to  which  thev  re- 
ferred, was  subsequently  abandoned.  Held,  that  the  policy  was  not  invalidated 
by  his  neglecting  to  give  notice  of  the  change.  Endorsed  on  a  life  policy 
effected  with  the  same  society  was  a  memorandiun  that  it  was  issued  in  connec- 
tion with  the  guarantee  policy.  The  society  transferred  its  life  business  to  the 
A.  Company,  who  accepted  the  said  life  policy.  Held,  that  the  company  were 
liable  under  the  guarantee  policy.  Stuart,  V .-G. :  The  proposal  states  that  the 
employers  are  the  commissioners  of  assessed  taxes.  Instead  of  resorting  to  the 
oommisdoners,  the  defendants  accept  the  answers  of  the  oyerseer.  His  answers^ 
vhich  the  defendants  allege  to  be  false,  are,  that  the  accounts  will  be  checked 
weekly  by  the  surveyor  of  taxes.  It  is  stated  in  the  printed  proposals  that  the 
answers  to  this  class  of  inquiries  will  be  governed  by  the  employment.  Looking 
at  the  nature  of  the  employment  and  the  position  of  the  person  whose  answers 
are  accepted,  it  seems  mipossible  to  treat  the  answer  as  a  warranty.  It  is  a 
representation  of  a  third  party  of  the  course  intended  at  the  time.  The  deci*- 
son  of  the  House  of  Lords  in  the  case  of  Anderson  v.  Fitzgerald,  proceeded  on 
the  ground  that  where  the  warranty  of  a  previously  existing  fact  is  part  of  the 
contract  for  life  assurance,  the  materiality  of  the  fact  is  unimportant,  and  its 
ialaehood  is  fatal  to  the  contract.  Where,  as  in  this  case,  the  representation  re- 
fers not  to  a  past  or  existing  state  of  things,  but  to  the  future  acts  of  other  per- 
fions,  the  principle  of  the  decision  in  Anderson  v.  Fitzgerald  has  no  application. 
The  representation  now  in  question  is  shown  to  have  been  fairly  and  honestly 
made,  to  be  substantially  correct ;  and  on  this  part  of  the  case  the  defence  seems 
to  me  to  have  failed  entirely. — {fowU  v.  National  Guardian  Assurance  Society 
and  others,  9  W.  R.  649.) 

Husband  and  Wife — Settlement. — ^Mrs  Lawrence,  the  wife  of  T.  Lawrence,  a 
member  of  the  firm  of  Streatfield,  Lawrence,  and  Mortimore,  was  entitled  under 
ber  father's  will  to  from  L.  13,000  to  L.  14,000  (the  exact  amount  had  not  beeoi 
ascertained),  and  her  only  property  besides  this  was  a  share  of  L.150  under  the 
marriage  settlement  of  her  father  and  mother.  No  settlement  had  been  made 
on  her  own  marriage,  but  her  father  had  paid  down  L.IOOO  by  way  of  gift. 
She  had  four  children.  Mr  Lawrence  became  bankrupt,  and  his  wife  presented 
a  petition  in  a  suit  which  had  been  instituted  for  the  administration  of  her 
father's  estate,  praying  that  the  whole  sum  to  which  she  was  entitled  under  his 
^,  or  so  much  thereof  as  the  Court  should  think  fit,  might  be  settled  on  her- 
Klf  and  children.  On  the  petition  coming  on,  the  matter  was  referred  to 
chambers,  and  the  chief  clerK  having  certified  that  the  whole  sum  should  be 
settled,  the  Court  approved.— (5mt/A  v.  Smith,  9  W.  R.  651.) 

Railway — Luggage. — If  a  passenger  so  conducts  himself,  as  that  his  conduct 
ftmounts  to  a  representation,  that  a  package  which  he  brings  with  him  to  be 
carried  as  part  of  his  personal  luggage  is  only  his  personal  luggage,  whereas  the 
package  contains  merchandise  only  (the  regulations  requiring  merchandise  to 
pe  paid  for),  the  company  are  not  responsible  for  the  loss  of  such  package  and 
its  contents.  It  makes  no  difference  if  *^  glass"  be  written  outside  the  package. 
Erie,  C.  J. :  The  plaintiff,  here,  is  found  on  the  case  intending  no  fraud,  and  it 
^as  stated  that  he  had  constantly  carried  this  trunk  by  this  and  other  railways, 
vithoat  paying  anything  for  it ;  but  the  time  has  come  to  ascertain  at  whose  risk 
it  ia  carrieo.     I  am  of  opinion  that  it  was  at  the  risk  of  the  plaintiff,  because  it 
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WW meichandiae  which  the regulatioiu  require  to bepaid  for.  I  think  the  ^n- 
tiff  had  no  express  notice  that  he  ooght  to  pay.  Then  doee  a  contract  anse  bj 
taking  a  ticket,  which  creates  a  duty  to  carry  safely  mwchandisft  which  he 
passes  as  personal  Inggage?  I  think  there  is  no  contract  for  the  carriage  of 
such  an  article.  In  page  88  of  The  Great  Northern  Railway  Compa«y  r.  Shep- 
herd, it  is  said  that  ^^  if  no  notice  is  given  (by  the  passenger  to  the  company), 
there  is  an  unfair  concealment  which  preventts  them  from  making  a  charge  at 
for  merchandise,"  and  the  passenger  might  yery  well  be  held  to  carry  the  pack- 
age at  his  own  risk.  It  seems  to  me  that  there  waa  no  contract  to  carry  the 
rienger  and  this  package.— (Xondon  y.  North-  Western  Railway  CompoMy,  9 
R.  668.) 

Turnpike  Tolls — 100  Yards  Clause. — ^Where  A.,  starting  fhmi  a  point  lea 
than  100  yards  from  a  tompike-gate,  passed  through,  and  afterwards  went 
more  than  108  yards  on  the  road — heldj  that  the  tolls  were  due  from  him  at  the 
tomp&e-gate,  and  that  it  was  no  good  excuse  for  not  paying  toDs  at  the  gate 
that  ne  had  not  at  that  time  traveUed  100  yards  on  the  road.  Wightman,  J. : 
On  a  fair  construction  of  the  Local  Act  and  the  General  Act,  I  thmk  the  deci- 
sion of  the  justices  was  wrong,  and  that  defendant  in  this  case  was  liaUe  to  pay 
the  toll  at  the  toll-gate.  Primd  facie,  he  is  liable  to  pay  at  the  toll-gate,  nnJea 
he  is  within  the  exception,  as  m  fact  passinff  less  than  100  yards  along  the 
road.  He  does  in  fact  pass  more  than  100  parous  along  the  road,  and,  therefoie, 
becomes  liable  to  pay :  and  he  is  not  withm  the  excepting  clause.  There  is  oo 
suggestion  of  his  intention  to  pass  less  than  100  yards  along  the  road.  Primi 
facie,  he  is  to  pay ;  should  he,  in  fact,  go  less  than  100  yiu^  the  toll  may  be 
returned ;  or  if  he  states  that  he  intends  to  go  less  than  100  yards,  then' the 
toUkeeper  ta^es  the  toll,  stio  periculo,  and  he  may  be  obliged  to  refund  it.  The 
case  must  be  remitted  to  the  justices. — (Hormood  y.  PoweU^  9  W.  R.  659.) 

TiAiLWkX— Passenger. — ^A  b^e-law  of  the  £.  G.  R.  Co.  provides  that  each 
passenger  not  producing  or  delivering  up  his  ticket  when  required  shall  be  sub- 
ject to  a  penalty.  The  appellant,  whilst  travelling  on  the  line,  was  required  hj 
a  collector^  who  knew  that  the  appellant  was  the  holder  of  an  annual  ticket,  to 
produce  his  ticket.  He  refused ;  and,  upon  .an  information  framed  upon  the 
bye-law,  was  convicted  for  refusing.  Upon  a  case  stated  by  the  justices,  it  ap- 
peared that  it  was  printed  upon  the  ticket  itself,  that  it  was  to  be  exhibited  when 
required,  and  tkat  the  holder  was  subjected  to  the  regulatioiiiB  as  regards  pas- 
•ensers.  The  appellant,  also,  when  he  took  the  ticket,  agreed  in  writing  to 
abide  by  the  bye-laws  of  the  company,  and  to  produce  the  ticket  when  requued, 
or,  in  default  thereof,  to  pay  the  ordinary  fare.  Held,  that  the  conviction  was 
right ;  that  the  appellant  was  a  passenger,  subject  to  the  bye-laws ;  that  the 
bye^laws  were  regulations  within  the  meaniue  of  the  terms  upon  the  ticket ; 
and  that  as  the  appellant  had  absolutely  refused  to  produce  his  ticket,  and  had 
not  paid  the  ordinary  fare,  the  penalty  under  the  bye-law  could  be  enforeed, 
notwithstanding  that  by  his  special  agreement  he  had  agreed  to  produce  the 
ticket,  or,  in  default,  to  pay  the  ordinary  fare. — (The  Eastern  CounHes  RaUwoji 
Co.  y.  Woodard,  9  W.  R.  660.) 

NiOHT  Poaching  Act,  9  Geo.  lY.,  o.  69,  sec.  1. — ^An  indictment  stated  that 
one  G.  G.,  on,  etc.,  at,  etc.,  was  duly  convicted  before  two  justices,  for  tiiat  be, 
within  six  months,  etc.,  to  wit,  on,  etc.,  did  unlawfully  enter  a  certain  ckee  of 
land,  situate  at,  etc.,  with  a  gun,  for  the  purpose  then  and  there  of  destroyiog 
|pame,  contrary  to  the  statute,  etc.,  and  that  uie  said  G.  G.  was  thereapcm  ad- 
judged for  his  said  offence  to  be  imprisoned  for  three  calendar  months,  ud  that 
the  said  G.  G.  afterwards,  on,  etc.,  and  at,  etc.,  was  duly  convicted  before  two 
justices,  for  that  the  said  G.  G.,  on,  etc.,  in  the  night,  did  unlawfully  enter  cer- 
tain land,  etc.,  with  certain  instruments,  for  the  purpose  of  killing  and  destrojr- 
ing  game  contrary  to  the  statute,  etc.,  and  was  thereupon  ordered  to  be 
imprisoned  for  six  calendar  months ;  that  the  said  G.  G.  afterwards,  and  after 
he  had  been  twice  convicted  as  aforesaid,  etc.,  by  nig^t,  did  unlawfully  enter  a 
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certain  kod^  at,  etc.,  with  a  certain  gon,  for  the  porpoeeof  taking  and  destroy- 
ing  game,  oontrary  to  the  statute,  etc.  On  a  motion  to  quash  the  indictment, 
on  the  ground  that  the  indictment  did  not  allege  that  the  second  conviction  was 
after  a  previous  conviction,  the  indictment  was  held  to  be  good. — {Reg.  v,  Ciue- 
torf,  9  W.  R.  665.) 

Bill — Indomatum, — ^This  was  an  appeal  from  the  decision  of  the  judge  ci  the 
county  court  of  Sheffield.  The  action  was  on  a  bill  of  exchange,  payable  to  the 
order  of  the  drawer,  Johnson,  One  Ratcliffe  discounted  the  bill  for  Johnson, 
paying  him  full  consideration ;  Johnson,  however,  omitted  to  indorse  it.  The 
acceptor,  on  being  applied  to,  refused  to  pay  because  Johnson  had  not  indorsed  it. 
Johnson  had  gone  to  America,  and  Ratcliffe  indorsed  the  bill,  per  proc.,  for 
Johnson  to  t&  plaintiff.  The  judge  of  the  county  court  held  that  there  was 
evidence  from  wnich  he  could  infer  that  Johnson  authorized  Ratcliffe  to  put 
Johnaon^s  name  on  the  bill,  and  found  for  the  plaintiff ;  but  the  court  revex^ 
his  decision,  holding  that  there  must  be  express  authority.— (ffarrq/*  v. 
Fisher,  9  W,  B.  667.) 

McKiGiPAL  Corporation — Responsibility, — ^A  municipal  corporation  erected 
baths  and  wash-houses,  under  the  provisions  of  the  9  &  IQ  Vict.,  c.  74.  TVlule 
using  a  drying  machine,  moved  by  steam,  the  wife  of  the  plaintiff,  who  paid  a 
small  sum  for  the  use  of  it,  was,  by  reason  of  its  improper  construction,  dragged 
against  the  machinery  and  injured.  Held,  that  an  action  was  maintain^le ; 
and  that  the  corporation  were  the  proper  defendants,  notwithstanding  the 
affairs  of  the  wash-houses  were  managed  oy  a  committee  consisting  of  some  only 
of  the  members  of  the  corporation. — {Cowley  and  Wife  v.  The  Corporation  of 
&auUrkmd,  9  W.  R.  678.) 

SwA—Brokers  and  Shipping  vi^ento.— Defendants,  merchants  at  B.,  acted  as 
brokers  for  plaintiffs,  merchants  at  L.,  as  purchasers,  as  well  as  for  the  seller,  a 
merchant  at  B.,  in  the  sale  of  goods  of  a  quality  specified  in  the  contract ;  and 
also  as  the  agents  of  the  plaintiffs  in  shinping  Hie  goods.  Defendants  had 
written  to  pliuntiffs,  advising  them  to  purchase  the  g0(^  and  describing  them 
as  of  a  q)e(n£ied  quality.  Tk%  plaintiffs  answered,  declinmff  to  have  an  offer  of 
cost  and  freight  to  the  port  R.  To  this  defendants  replied,  stating  price,  but 
ako  stating  thcdr  inabihty  to  make  an  offer  as  to  freight,  as  they  had  then  no 
ship  applicable,  but  saying  they  hoped  shortly  to  fimi  a  ship.  Subsequently, 
and  hetore  idaintifiB  had  dosed  with  the  offer,  defendants  agam  wrote,  advising 
a  ship  fcH*  the  conveyance  of  the  goods ;  and  plaintiffa,  in  answer,  accepted  the 
poichase,  but  objected  to  the  partictdar  ship  as  too  small  to  take  the  whole 
cargo,  dwriring  defendants  to  look  out  for  another.  Hereupon,  defendants,  as 
agents  for  both  parties,  entered  into  and  accepted  the  contract  of  sale,  and 
transmitted  ^e  same  to  plaintiffs.  Thev  afterwards  engaged  a  vessel  to  take 
the  Roods,  received  the  same,  and  causea  them  to  be  shipped,  assuring  the  de- 
fencumts  in  one  of  their  letters  that  the  goods  were  of  the  specified  quality.  The 
goods  turned  out  to  be  of  a  c[uaUty  inferior  to  that  specified  in  the  contract. 
In  an  action  brought  by  plaintiffs  against  defendants  for  an  alleged  breach  of 
duty  in  not  examining  the  goods  for  plaintiffs,  hM  by  the  Ex.  Ch.,  affirming 
judgment  of  the  Queen's  Bench,  in  the  absence  of  any  direct  contract  or  usace 
of  trade  to  that  effect,  that  there  was  no  evidence  that  there  was  in  the  defend- 
ants any  duty  under  the  circumstances  to  oblige  them  to  examine  the  goods  on 
bdialf  of  plaintiffis.— (ZtmTcA^n&ar/  v.  Alexander,  9  W.  R.  670.) 

bisuBANCE — Accidental  Death. — ^A.  had  effected  an  insurance  with  defend- 
ants, whereby  the  defendants  were  to  pay  the  assured  a  certain  sum  if  he  should 
sustain  any  injury  caused  by  accident  or  violence  within  the  meaning  of  the 
policy.  Proviso,  that  no  claun  eJiould  be  made  by  the  assured  in  respect  of  any 
mjnry  onkos  c»iaed  by  some  outward  and  visible  means  of  which  satisfactory 
proof  could  be  furnished,  or  for  injury  caused  by  natural  disease.  A.,  being  at 
Brighton,  went  to  bathe,  and  his  clothes  were  subsequently  found,  but  there 
vaa  no  proof  that  he  was  ever  after  seen  alive.    A  body,  much  decomposed. 
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was  afterwards  waslied  ashore,  at  a  possible  distance  from  Brighton,  whi<^  A-'* 
rdatives  thought  was  his.  Held  (reversing  the  judgment  of  the  Goml  of 
Exchequer),  first,  that  there  was  eyidence  to  go  to  a  jury  of  the  identity  of  the 
body,  and  death  by  accidental  drowning ;  and  secondly,  that,  aBWimipg  the 
identity  of  the  body  proved,  and  the  death  to  be  caused  by  the  external  sctkni 
of  water,  irrespective  of  disease,  the  injury  was  one  caused  by  accident  witlmi 
the  meaning  of  the  policy,  and  that  the  representatives* of  the  aarastd  were 
entitled  to  recover.— (rretc;  and  another^  Executrix  and  Executor,  Sfc,,  v.  Tk 
Railway  Passengers  Assurance  Co,,  9  W.  R.  671.) 

Joint  Stock  Company — Bonus. — ^In  the  deed  of  settlement  of  an  insuraDce 
company  there  is  a  provision,  that  before  a  dividend  shall  be  declared,  a  reaenre 
fund  shall  be  set  apart  of  not  less  than  L.2  per  cent,  of  the  annual  intereBt  ci 
the  sum  advanced,  to  be  appropriated  as  a  sinking  fund  until  the  whole  capital 
is  raised  as  a  permanent  fund.  The  funds  are  accumulated,  althouj^  no  reBem 
fund  is  actually  set  apart,  and  bonuses  are  triennially  divided.  The  compaoj 
then  amalgamates  with  another  company,  and  the  shareholders  have  the  opuoo 
of  receiving  L.50  per  share  on  paid-up  capital,  or  having  an  allotment  of  stura, 
and  also  of  receiving  a  share  of  the  surplus  assets.  N.,  a  married  woman,  is 
entitled  to  the  income  of  ten  shares,  which  are  settled  on  henelf  for  life,  with 
remainder  to  her  children,  and  has  received  the  bonuses.  On  the  amalgamatioB 
taking  place,  the  trustees  of  N.'s  settlement  receive  the  L.50,  and  the  share  ol 
N.  of  the  surplus,  claiming  such  surplus  as  capital,  whereas  N.  claims  it  as 
income,  and  files  a  bill  for  a  declaration  to  that  effect.  Held  by  KindersleT, 
V.-C,  that  the  share  of  the  surplus  assets  is  capital,  and  giibject  to  the  trusts 
of  the  settlement.— (Mc^ofoon  v.  Nicholson,  9  W.  R.  676.) 

Res  Judicata — Sufficiency  of  Plea, — ^Plaintiff  filed  a  IhU,  to  which  a  demunv 
was  allowed,  with  leave  to  amend ;  no  amendment  was  made,  and  the  bill  stood 
dismissed.  Subsequentlv  she  filed  a  bill  in  another  court  in  the  same  matter, 
and  praying  the  same  reJief ,  but  adding  allegations  of  actual  fraud.  Defendant 
pleaded  that  this  bill  was  for  the  same  matt'cr  as  the  former  was  for.  Hdd  that 
the  plea  was  bad,  for  not  averring  that  the  allegations  in  support  of  the  matter 
were  the  same  as  in  the  former  bill.  Stuart,  V,-C. :  The  order  of  V.-C.  Wood, 
putting  the  former  bill  out  of  court,  was  a  decision  that,  by  the  bill  as  consti- 
tuted, the  plaintiff  did  not  show  a  case  to  entitle  him  to  the  relief  prayed ;  but 
y.-G.  Wood  gave  leave  to  amend:  so  it  is  plain  that  he  imagined  that  &  tl»  ball 
were  differently  framed,  the  plaintiff  might  make  out  a  case  which  would 
entitle  him  to  relief.  The  Court  has  now  before  it  a  different  bill  to  that  before 
V.-C.  Wood,  and  therefore  the  plea  must  be  overruled,  with  costs. — (The 
Marchioness  of  Londonderry  v.  Baker,  9  W.  R.  677.) 

Bankruptcy — Assignment. — ^A  contract  was  entered  into  with  the  Admiralty 
for  supplying  coals  abroad,  to  be  paid  for  by  bills,  which  were  to  be  given  on 
the  presentment  at  the  Admiralty  of  a  certificate  of  the  due  delivery.  Aft^ 
the  coals  had  been  shipped,  and  three  parts  of  the  bill  of  lading  had  been 
delivered  to  the  Admiralty,  the  contractors  deposited  anoth^  part  of  the  bill  of 
lading  as  security  for  money  borrowed,  and  engaged  ^^  to  make  the  necessaiy 
arrangements  with  the  Admiralty  to  enable  the  lenders  to  receive  the  value  of 
the  cargo  from  them.^'  The  contractors  became  bankrupts  before  notice  was 
given  to  the  Admiralty  by  the  lenders.  Held,  without  reference  to  the  question 
whether  the  coals  were  still  at  sea,  that  the  assignment  was  not  of  the  coal^  but 
of  the  benefit  of  the  contract  with  the  Admiralty — ^that  is,  of  a  chose  in  action^ 
which  passed  to  the  assignees  in  bankruptcy  under  the  role  as  to  order  and 
disposition  for  want  of  notice  to  the  Admiralty. — {North  v.  Gumey,  9  W.  R.  678.) 

Servitude — Ancient  Lights, — ^A  party  possessed  of  ancient  lights  has  a  right  to 
acquire  an  increased  access  of  light  and  air,  if  he  can  do  so  without  altering  the 
apertures,  without  giving  a  right  to  the  occupier  of  the  servient  tenement  to 
contend  that  a  new  easement  is  thereby  created*    The  occupier  of  a  servient 
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tenemoit  is  entitled  to  interfere  with  the  access  of  light  and  air  to  the  ancient 
lights  which  have  been  materially  altered  or  extended  in  the  dominant  tene- 
ment. The  owner  of  an  ancient  light  is  entitled  to  use  it  in  any  manner  he 
plotfea,  by  obstructing,  opening,  or  protecting  it,  or  by  taking  away  old 
window-frames  and  substitating  new  ones  of  a  much  less  size  and  thickness,  so 
that  he  does  not  alter  and  extend  the  aperture  itself.  The  intrusion  upon  a 
neighbour's  privacy,  even  by  opening  a  new  window  to  overlook  adjoining 
premises,  is  not  a  ground  for  interference  either  at  law  or  in  equity. — {Turner 
T.  Spoontr^  9  W.  R.  684.) 

Appeal — Law  Ascertainment  Act. — Where  there  is  an  appeal  from  the  deci- 
sion of  a  Scotch  Court,  acted  upon  by  the  Court  of  Chancery,  the  Court,  being 
unable  to  form  any  opinion  upon  that  decision,  must  assume,  for  the  purpose  of 
acting  upon  it,  that  it  is  right,  but  cannot  assume  that  such  appeal  will  not  be 
sucoeaBfol.  Where  there  is  a  motion  to  stay  proceedings  pending  an  appeal, 
part  of  such  proceedings  bedng  the  payment  of  money  out  of  court,  the  Cfourt 
will  consider  the  amount,  and  if  large,  where  the  motion  is  confined  to  such 
payment  out,  direct  that  it  shall  not  be  paid  out  until  the  plaintiff  has  given 
tttisfactory  security  for  its  repayment.  Eindersley,  Y.-C. :  If  this  question 
were  to  be  decided  with  reference  to  the  chance  of  success,  it  would  be  decided 
adTenely;  but  it  could  not  be  assumed  that  the  application  was  simply  frivo- 
lous, it  might  be  successful ;  and  there  was  still  another  point  upon  wliich  his 
Honour  could  not  form  the  least  judgment,  namdy,  the  decision  of  the  Scotch 
judges.  They  had  given  their  opinion,  this  Court  had  simply  acted  upon  that ; 
and  the  appeal  from  the  order  acting  upon  that  judgment  was  the  same  as  an 
ippe&l  from  the  decision  itself.  It  must  be  assumed  as  right  in  acting  upon  it, 
bnt  it  could  not  be  assumed  that  the  appeal  would  be  unsuccessful. — {Lord  v. 
Colvin,  9  W.  R.  687.) 

Trustee — Breach  of  Trust— Indemmty  Clause, — ^A  testatrix,  by  her  will, 
declared  that  each  trustee  should  be  answerable  only  for  losses  arising  from  his 
own  defaults,  and  not  for  involuntary  acts,  or  for  the  act&  or  defaults  of  his 
co-trustees  or  co-trustee,  and  particulia*ly  that  any  trustee  who  should  pay  over 
to  bis  co-trustee,  or  should  concur  in  any  act  enabling  him  to  receive  any 
monies  for  the  general  purposes  of  the  will,  or  for  any  definite  purpose  autho- 
lized  by  the  wiU,  should  not  be  obliged  to  see  to  the  due  apphcation  thereof, 
nor  be  rendered  responsible  l^  express  notice  of  misapplication  of  the  monies ; 
but  this  clause  should  not  restrict  the  right  of  any  trustee  to  require  an  ac- 
coont  from  his  co-trustee,  or  to  make  him  replace  monies  misapplied.  Two 
trnstees  entrusted  the  trust  fund  to  a  third  for  investment,  and  he  immediately 
misapplied  it.  Held,  that  the  two  were  ilot  liable  to  make  good  the  fund. — 
{WUkms  V.  Hogg,  9  W.  R.  687.) 

Foreign  Law — Colonial  Sequestration, — A  certificate  of  discharee  under  the 
insolvent  law  of  Victoria  is  no  defence  to  an  action  on  a  bill  of  exchange  drawn 
npon  defendant  by  an  English  creditor,  and  accepted  by  defendant  in  England. 
Wightman,  J. :  In  aU  the  cases  cited,  where  fi.  discharge  under  the  bankrupt  or 
insolvent  law  of  one  country  was  held  to  bind  creditors  resident  in  another 
coun^,  or  to  be  a  bar  to  debts  contracted  in  another  country,  the  laws  giving 
the  discharge  were  the  laws  of  the  Imperial  Legislature  of  England,  by  which 
both  parties  were  equally  bound.  But  no  case  has  been  cited  showing  that  an 
English  creditor  can  be  affected  by  the  laws  of  a  Colonial  Legislature.  The 
case  of  Philips  v.  Allen  (ubi  sup.)  and  other  cases  are  conclusive  on  this  point. — 
{Bartley  v.  Hodges,  9  W.  R.  693.) 

Shipping — Demurrage. — ^A  ship  was  chartered  under  a  charter-party  to  bring 
a  cargo  from  D.  to  L.,  certain  working  days  being  allowed  for  unloading  at  L. 
A  bill  of  lading  was  signed  by  the  master,  by  the  terms  of  which  the  cargo 
was  to  be  delivered  to  the  assignee  of  the  bill,  ^ Spaying  freight.*'  In  the 
margin  of  the  bill  of  lading  it  was  stated  that  there  were  eight  working  days 
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for  imloading  in  L.  The  bill  of  lading  was  aadgned,  and  the  asBisnee  noaTed 
the  cargo  in  L.,  and  paid  the  freight.  The  veneL  havinff  bem  detained  onr 
the  eight  days  in  unloading,  held  that  the  aasignee  of  the  bill  of  lading  mi 
not  liable  to  pay  for  demurrage  on  such  detention.  Erie,  C.  J. :  If  the  hill  of 
lading  contains  a  promise  by  tiie  master  to  deliver  on  performance  of  a  condi- 
tion, the  assi^ee  promises  ne  will  do  all  things  conditioned  for,  if  the  master 
giyes  up  his  hen.  In  the  cases  (relied  on  for  the  plaintiff)  the  constractioD  was, 
that  there  was  a  promise  to  pay  if  the  yessel  was  not  cleared  in  a  certain 
number  of  days.  1  distinguish  the  present  case,  because  by  the  words  here  I  do 
not  gather  that  the  assignee  promised  to  pay.  One  distinction  is,  that  no  sum 
is  mentioned  in  the  m&rgiii.---(ChappeU  v.  Comfort  and  another,  9  W.  R  694.) 

Carriers — Meastire  of  Damages. — ^Hops  were  delivered  to  a  railway  compsnr 
to  be  carried  to  London,  and  were  injmred  by  water  on  the  road,  woe  being 
destroyed  and  the  remainder  requiring  several  days^  preparation  before  thej 
could  be  rendered  marketable.  In  the  interval  the  market  fell.  In  an  acte 
against  the  company  a  verdict  was  foand  for  the  plaintiff.  Held^  that  the  jury 
were  right  in  taking  into  their  consideration  the  difference  between  the  viJoe 
of  the  hops  on  the  &y  when  they  should  have  been  delivered  and  the  day  on 
which  they  were  actuidly  delivered  in  a  marketable  condition. — {CcUardr,  Thi 
South-Eastern  Railway  Co,,  9  W.  R.  697.) 

Arbitration — Evidence. — ^Where  a  letter>book,  contsdning  copies  of  lettcre 
which  had  been  adduced  in  evidence  before  an  arbitrator,  and  marKed  by  him  ss 
read,  was,  at  the  close  of  the  case,  left  in  his  hands  in  order  that  he  mi^t, 
before  making  his  award,  refer  to  the  copies  so  adduced ;  and  he  referred  to  a 
copy  of  a  letter  contained  in  the  book  which  had  not  been  marked  as  havinff 
been  adduced  in  evidence, — HiU,  J.,  directed  that  the  case  should  be  referred 
back  to  the  arbitrator,  in  order  that  the  party  against  whom  the  lett^  com- 
plained of  had  been  used  might  have  an  opportunity  of  explaining  its  contents; 
but  refused  to  set  aside  the  award. — (Davenport  v.  Vickery,  9  W.  R.  701.) 

Bill  of  Exchange — Consignment. — The  plaintiffs,  consignees  of  goods,  sc- 
cepted  a  bill  drawn  by  the  consignor,  under  an  agreement  that  tiiey  were  to  be 
paid  the  amount  of  the  bill  out  of  the  proceeds  of  the  goods,  the  deficdenGj,  if 
any,  to  be  made  good,  and  interest  on  the  amount  of  the  bill  from  maturity  till 
the  goods  were  realized  to  be  paid  by  the  consider.  The  consignor  becoming 
ban&upt,  without  having  negotiated  the  bill,  it  was  presented  by  the  defend- 
ants, the  assi^ees,  and  paid  to  them  by  the  plaintiffs  in  ignorance  of  the 
character  in  wnich  they  held.  The  goods  realizing  leas  than  the  amount  of  the 
bill,  held,  in  an  action  brought  by  the  plaintiffs  to  recover  the  deficiency,  tliat 
they  were  not  entitled  to  recover. — (De  Pass  and  others  v.  BeU  and  Woodhmey 
9  W.  R.  704.) 

Sunday  Trading  Act,  18  &  19  Vict.,  c.  118,  s.  ^— TVowffer.— A  party  of 
persons  were  in  the  house  of  the  defendant  (an  innkeeper),  at  A.,  four  miks 
from  B.,  between  the  hours  of  four  and  five  on  a  Sunday  afternoon.  Thej 
had  walked  from  B.  for  amusement,  and,  on  arriving  at  the  d^endant^  inn, 
demanded  refreshment.  On  being  asked  by  the  defendant  if  they  were  trarel- 
lers,  they  replied  in  the  affirmative,  upon  which  he  supplied  them  wi^  refresH* 
ment.  On  appeal  from  the  conviction  of  justices,  under  the  18  &  19  Tict-,  c. 
118,  8.  2,  held  th&t  the  defendant  was  justified  in  supplying  them  with  re- 
freshment, as  they  were  travellers  within  the  meaning  of  the  statute,  it 'being 
immaterial  whether  they  were  journeying  for  bucdneas  or  pleasure.— (Toftof  ▼• 
Humphreys,  9  W.  R.  705.) 
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THE  THEORY  OP  LEGAL  HISTORY. 

Ancient  Law ;  its  Connection  with  the  Early  Hiatory  of  Society,  and 
its  Relation  to  Modem  Ideas.  By  Henbt  Sumner  Maine, 
Header  on  Jarisprndence  and  the  Civil  Law  at  the  Middle 
Temple,  etc.,  etc.    London :  John  Murray. 

The  object  of  Mr  Maine's  treatise  is  to  rescae  the  early  history  of 
law  from  the  dominion  of  the  mythical  and  idealistic  schools ;  to 
subject  what  is  actually  recorded  to  the  operation  of  the  known 
canons  of  historical  criticism ;  and  to  rise  from  the  known  to  the 
unknown  by  legitimate  processes  of  induction.  As  a  historian,  he 
is  of  the  severest  critical  school ;  as  a  philosopher,  he  is  imbued  with 
those  ideas  and  modes  of  reasoning  which  are  familiar  to  students  of 
the  exact  .sciences,  though  most  perversely  ignored  by  speculators  in 
the  more  discursive  walks  of  literature. 

The  limits  within  which  our  literary  notices  must  be  confined 
preclude  us  from  even  attempting  to  follow  the  author^s  investiga- 
tion of  the  history  of  several  very  interesting  branches  of  legal  doc- 
trine, among  which  we  may  notice  the  law  of  the  family  relations, 
the  law  of  testamentary  succession,  and  the  historical  investigation 
of  the  ideas  of  property,  contract,  and  crime.  Our  object  will  have 
heen*  attained,  if  we  can  present  to  our  readers  such  an  outline  of 
Mr  Maine's  historical  method  as  may  induce  them  to  undertake  the 
perusal  of  one  of  the  most  interesting  contributions  to  the  legal 
literature  of  our  time. 

The  fundamental  error  of  all  our  legal  historians  consists  in  the 
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assamption  of  some  Ideal  system  or  type  of  consuetudinary  law  coeval 
with  the  origin  of  society,  and  giving  a  colour  to  the  more  artificial 
systems  of  later  growth.  The  truth  is,  that  law,  h'ke  every  other 
element  of  the  social  fabric,  was  not  created,  but  developed.  It 
sprung  not  into  existence  full-armed  from  the  brain  of  Jupiter,  but 
was  the  product  of  centuries  of  slow  and  irregular  growth ;  was 
moulded  by  accident  and  caprice ;  thwarted  by  the  selfishness  of 
privileged  orders  ;  and  finally  brought  to  maturity  and  consistency 
through  the  agency  of  intelligent  and  cultivated  minds,  usurping 
legislative  functions  under  various  disguises.  The  notions  of  abso- 
lute property,  of  obligatory  agreement,  of  indissoluble  domestic  ties 
— which,  as  they  represent  themselves  to  our  minds,  belong  to  the 
category  of  elementary  ideas,  and  which  have  given  birth  respectively 
to  the  fictions  of  "  divine  right,"  "  social  contract,*'  and  "  paternal 
government" — are,  in  reality,  ideas  of  a  highly  general  and  artificial 
character ;  and  it  is  only  necessary  to  bestow  a  passing  glance  upon 
the  usages  of  the  existing  races  of  humanity  to  satisfy  the  inquirer, 
that  the  simplicity  and  clear  recognition  of  these  supposed  element- 
ary ideas  is  in  proportion  to  the  degree  of  civilisation  attained  in  any 
particular  country  which  may  be  the  subject  of  inquiry.  The  philo- 
sophical legist,  searching  for  the  origin  of  laws,  must  therefore  cany 
his  inquiries  back  to  a  period  when  society  was  "anomalous"— 
without  laws ;  when  the  will  of  the  strongest  was  the  only  rule ; 
when  the  notion  of  present  possession  had  not  fructified  into  the 
idea  of  "  property ;"  and  universal  mendacity,  coupled  with  igno- 
rance of  all  modes  of  graphical  expression,  formed  an  absolute  bar- 
rier to  the  constitution  of  agreements  or  contracts  defuturo.  Once 
admit  the  existence  of  such  a  state  of  society  (and  its  existence 
amongst  savage  tribes  at  the  present  day  is  indisputable),  and  the 
fallacy  of  the  received  derivation  of  law  fix)m  rudimentary  archaic 
codes  or  customs  becomes  transparent.  The  will  of  the  strongest  (or 
ultimately  the  wisest)  is  evidently  the  true  fount  and  inspiration  of 
law,  and  necessarily  of  those  customs  of  conveniently  undiscovered 
origin,  which  have  afiPorded  a  resting  place  to  the  cosmogonists  of 
legal  history.  Mr  Maine  shows  very  conclusively,  in  his  introduc- 
tory chapter,  that  law  is  an  idea  of  comparatively  late  growth  in  the 
progress  of  civilisation ;  and  that,  even  in  the  period  of  semi-civilisa- 
tion depicted  by  Homer,  the  idea  of  positive  law,  as  distinguished 
from  moral  principle  on  the  one  hand,  and  pure  military  subordina- 
tion on  the  other,  had  not  yet  dawned  upon  those  intellectual  and 
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cbiTalrons  races,  the  history  of  whose  contests  for  supremacy  has 
excited  the  admiration  of  later  ages. 

We  question  whether,  even  in  Western  Europe  of  the  present 
day,  the  notion  of  law  as  an  exact  science  has  penetrated  below  the 
rank  of  the  higher  and  middle  orders.  Amongst  the  vulgar,  the 
notion  of  ^^  going  to  law"  is  simply  the  reference  of  a  dispute  to  the 
discretion  and  superior  wisdom  of  a  judge.  The  preference  which 
is  so  frequently  accorded  to  the  arbitration  of  non-professional  and 
unskilled  jadges  shows  how  slender  a  hold  the  notion  of  systematic 
law  retains  over  the  popular  mind  ;  while  the  utter  absence  of  curi- 
osity on  the  part  of  litigants  respecting  the  legal  groi\nds  on  which 
their  suits  are  decided,  betrays  a  lurking  belief  that  the  learning  of 
the  lawyer  is  incommunicable — ^the  ofispring  of  intuition  rather  than 
of  logical  deduction.  Now,  this  notion  of  ^^  going  to  law/'  as  a  refer- 
ence to  the  arbitrium  of  the  judge,  which  is  still  prevalent  amongst 
the  ignorant,  is  exactly  that  which  preceded  the  development  of 
systematic  law  amongst  the  barbarous  tribes  of  antiquity.  It  is,  in 
fact,  the  elementary  conception  of  justice  as  opposed  to  force — 
the  judgment  of  the  chief  supplanting  the  rude  arbitrament  of  the 
sword.  To  a  certain  extent,  it  is  still  potential  in  the  decisions  of 
oar  courts  of  law ;  as  when  cases  arise  which  are  neither  governed 
by  precedent  or  analogy ;  and  when,  to  use  the  expression  of  an 
eminent  law  lord,  the  judges  are  obliged  to  ^^  grind  a  little  law"  for 
the  occasion.  But  there  is  this  radical  distinction  between  the 
judge-made  law  of  civilised  society  and  the  judicia  or  themiaUa  of 
semi-barbarons  times,  that  the  modem  judge  delivers  his  opinion 
with  the  consciousness  that  he  is  fixing  the  law  for  all  time ;  while 
the  magistrate  of  ancient  times  had  no  other  thought  present  to  his 
inind  than  that  of  doing  justice  to  the  best  of  his  ability  in  the  par- 
ticular case  before  him. 

From  the  period  when  a  divinely-inspired  judge  issued  his  fiat  of 
adjudication  without  reference  to  any  grounds  of  decision  other  than 
the  evidence  laid  before  him,  to  the  epoch  of  the  development  of 
legal  aristocracies  pretending  to  exclusive  knowledge  of  the  rights 
of  the  citizen  and  of  the  legitimate  means  of  enforcing,  them,  is  an 
enormous  transition ;  and  we  are  inclined  to  think  that  Mr  Maine 
passes  too  hastily — we  had  almost  said  carelessly — over  this  metamor- 
phic  stage  in  the  cycle  of  legal  mutations.  We  are  inclined  to  think 
^liat  precedent  must  have  been  the  great  instrument  in  giving  such 
precision  to  the  forms  of  law  as  would  furnish  an  excuse  for  entrust- 
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ing  their  conservation  to  the  care  of  a  particular  order, — precedent, 
not  pointing,  as  at  present,  to  the  finality  of  decided  principles  of 
legal  right,  but  aiming  exclusively  at  fixity  of  practice  in  those 
matters  of  forms  and  ceremonial  which  are  the  spontaneous  growth 
of  imperfect  civilisation.  No  sooner  was  the  idea  o{  preeedM 
admitted  as  a  governing  element  in  legal  procedure,  than  a  host  of 
useless  observances  would  spring  up  sporadically  around  the  judg- 
ment-seat, and  by  their  number  and  complication  would  entail  the 
necessity  of  recognising  a  special  and  privileged  order,  capable  of 
remembering  and  expounding  them.  The  domain  of  preoedentf 
gradually  but  surely  extending,  would  not  be  long  in  reaching  the 
confines  which  separate  form  firom  substance.  The  necessity  of 
administering  justice  equitably  (that  is  equally — ^to  all  alike)  would 
suggest  to  the  judge  the  duty  of  giving  a  like  decision  under  a  like 
combination  of  circumstances.  A  few  concurring  decisions  on  any 
question  of  general  interest,  followed  by  acquiescence  on  the  part  of 
tbe  public,  would  generate  a  customary  law;  and  this  law,  the 
creation  of  precedent,  would  be  treasured  up  by  the  privileged  lav- 
interpreting  caste  as  a  part  of  the  mystery  of  their  profession.  In 
some  such  way  as  this  do  we  account  for  the  growth  of  '^  customair 
law,"  which  history  proves,  as  Mr  Maine  has  very  clearly  shown,  to 
be  posterior  in  point  of  time  to  the  institution  of  judges.  We  extract 
Mr  Maine's  observations  on  the  abnormal  growth  of  custooiaiy 
law: — 

'^  The  usages  which  a  particular  commimity  is  foond  to  have  adopted  in  its 
infancy  and  in  its  primitiye  seats  are  generally  those  which  are,  on  the  whole, 
best  suited  to  jpromote  its  physical  and  moral  well-being ;  and  if  they  are  retainol 
in  their  integrity  untQ  new  social  wants  have  taucht  new  practices,  the  upward 
march  of  society  is  almost  certain ;  but,  xmhappuy,  there  is  a  law  of  develop- 
ment which  ever  threatens  to  operate  upon  unwritten  usage.  The  customs  are, 
of  course,  obeyed  by  multitudes.who  are  incapable  of  understanding  the  tne 
ground  of  their,  expediency,  and  who  are  therefore  left  inevitaUy  to  invent 
superstitious  reasons  for  their  performance.  A  process  then  commences,  which 
may  be  shortly  described  by  saying  that  usage  which  is  reasonable  generata^ 
usage  which  is  unreasonable.  Analogy,  the  most  valuable  of  inatanments  in  the 
maturity  of  jurisprudence,  is  the  most  dangerous  of  snares  in  its  infancy.  Pro- 
hibitions and  orcunances,  originally  confined,  for  good  reasons,  to  a  single  de- 
scription of  acts,  are  made  to  apply  to  all  acts  of  the  same  class ;  because  a  diab, 
menaced  with  the  an^  of  the  gods  for  doins  one  thing,  feels  a  natural  terror 
in  doing  any  other  thing  which  is  remotely  l^e  it.  After  one  kind  oi  food  baa 
been  interdicted  for  sanitary  reasons,  the  prohibition  is  extended  to  all  food 
resembling  it,  though  the  resemblance  occasionally  depends  on  analogies  the 
most  fanciful.  So,  again,  a  wise  provision  for  insuring  general  cleanliness  dic- 
tates, in  time,  long  routines  of  ceremonial  ablution;  and  that  division  into 
classes,  which  at  a  particular  crisis  of  social  history  is  necessary  for  the  main- 
tenance of  the  national  existence,  degenerates  into  the  most  diaastrons  and 
blighting  of  all  human  institutions — Caste." — (P.  19.) 
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The  next  important  step  in  social  history,  according  to  Mr  Maine's 
theoryi  was  consequent  npon  the  invention  of  printing ;  and  was,  in 
fiu:t,  nothing  more  than  the  embodiment  of  the  accepted  principles 
of  the  municipal  law  of  the  country  in  a  code.  Here,  we  think,  the 
author  has  elevated  to  the  rank  of  a  primary  stage  in  legal  hbtory 
that  which  is,  as  we  regard  it,  but  an  accident  depending  upon  the 
political  theories  prevalent  at  the  time ;  and  which  may  take,  and 
has  in  various  instances  taken  effect  at  every  conceivable  stage  of 
social  development.  Mr  Maine  has  very  judiciously  taken  the  legal 
histoiy  of  Home  as  the  groundwork  of  his  induction  ;  but  it  is  the 
business  of  the  philosophic  historian  to  eliminate  those  circumstances 
that  are  accidental  from  those  which  have  a  natural  sequence  in  the 
order  of  development;  and  the  mere  fact  that  the  law  of  Some 
originated  in  a  code  so  trifling  in  extent  and  unpotential  in  its  opera- 
tioDs  as  the  Twelve  Tables,  will  not  entitle  the  historian  to  erect  the 
institution  of  a  code  into  a  landmark  of  history,  in  the  face  of  the 
great  fact  that  England,  without  a  code,  has  pursued  nearly  the 
same  path  of  political  and  juridical  amelioration  as  the  ancient  mis- 
tress of  civilisation.  We  take  it  that  the  next  landmark  in  juridical 
history  (subsequent  to  the  establishment  of  legal  ceremonies,  with 
tbeir  appropriate  hieropbants)  is  the  distinct  recognition  of  the 
domains  of  law  and  fact  as  separate  subjects  of  investigation. 

It  is  of  little  consequence  whether  the  nucleus  of  law  was  sup* 
posed  to  reside  in  a  determinate  code,  as  in  Some,  or  in  ancient 
tradition,  as  in  England ;  for,  ultimately,  the  mass  of  derivative  law 
was  certain'  to  overshadow  and  mask  all  but  the  most  prominent 
features  of  the  ancient  regulations.  But  the  recognition  of  a  force 
from  without,  controlling  the  discretion  of  the  judge,  and  forcing 
the  current  of  judicial  decision  into  a  particular  channel,  is  the  one 
step  necessary  to  the  perfect  development  of  positive  law;  the 
growth  of  the  system,  under  whatever  restrictions,  being  hencefor- 
ward a  simple  function  of  the  progress  of  the  community  in  the  arts 
of  civilisation  and  liberty. 

The  comparative  influence  of  states  of  civilisation  in  accelerating 
or  retarding  the  course  of  legal  improvement,  is  nowhere  more 
patent  to  observation  than  in  the  feeble  and  stunted  governments  of 
the  East.  It  is  needless  for  our  purpose  to  inquire  at  what  or  how 
early  a  date  the  natives  of  Hindostan  inherited  the  advantages  of  a 
regular  government,  or  when  the  knowledge  of  letters  first  dawned 
upon  that  branch  of  the  Indo-Em*opean  family.    There  is,  however, 
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good  reason  for  believing  that  the  compilation  of  an  elaborate  and 
highly  artificial  system  of  laws  was  one  of  the  first  uses  of  the  art 
of  writing  wliich  had  occurred  to  the  Indian  race.  At  a  time 
when  the  balk  of  the  Western  nations  had  scarcely  emerged  from 
barbarism,  the  Brahmin  had  already  attained  all  the  civilisation  of 
which  he  was  capable;  yet  amidst  all  the  snbseqnent  dynastical 
changes,  the  political  institutions  and  the  legal  dogmas  whicli 
inspired  the  institutes  of  Menu,  have  remained  unshaken.  Nor 
should  the  impassive  stability  of  Oriental  laws  (typified  by  those  of 
the  Modes  and  Persians,  '^  which  change  not")  excite  surprise, 
when  we  reflect  that  paternal  government,  in  alliance  with  /etteA 
forms  of  superstition,  have  ever  proved  themselves  to  be  the  most 
powerful  and  effective  instruments  for  perpetuating  the  childish 
period  of  human  existence.  The  will  of  the  gods  and  the  behests 
of  the  sovereign  are  alike  the  subjects  of  implicit,  unquestioning 
obedience.  Neglect  of  religious  ordinances  is  treason ;  disobedience 
to  magisterial  commands  is  impietjr*  In  such  a  condition  of  society, 
the  natural  development  of  jurisprudence  is  stifled  by  that  general 
paralysis  which  has  arrested  the  progress  of  every  form  of  intellec- 
tual exertion. 

It  were  a  useless  labour,  therefore,  to  search  in  the  dreaiy 
chronicles  of  what  passes  for  Asiatic  history,  for  the  materials  of 
a  history  of  jurisprudence.  Properly  speaking,  Asia  has  no  his- 
tory. Chronology  it  has,  but  not  history,  in  the  sense  of  a  register 
of  human  progression.  We  want  some  science  having  a  commen- 
surate scope  with  geology  to  express  the  resultant  of  that  mea- 
sureless succession  of  similar  events,  broken  only  by  recurring 
dynastic  changes,  which  make  up  the  staple  of  Eastern  historical 
literature.  It  is  in  the  annals  of  the  western  world  alone  that  the 
progressive  or  historical  element  is  discernible ;  and  to  the  stodent 
of  legal  history  the  literature  of  Rome  must  continue  to  be,  as  it  has 
hitherto  been,  the  most  reliable  source  of  information,  and  the 
groundwork  of  every  legitimate  speculation.  Next  to  that  of  Some, 
the  history  of  England  is,  perhaps,  the  most  available  field  of  in- 
quiry to  the  systematic  legist. 

One  of  the  most  instructive  chapters  in  the  ^'Ancient  Law**  is 
that  in  which  the  author  describes  and  classifies  the  various  agencies 
that  have  been  instrumental  in  bringing  law  into  harmony  with 
the  state  of  society.  These,  according  to  Mr  Maine,  are  three  in 
number — legal  fictions,  equity,  and  legislation ;  their  historical  order 
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being  that  in  which  he  has  placed  them.  Indeed^  we  may  almost 
venture  to  assert,  that  the  prevalence  of  one  or  other  of  those  modes 
of  legal  development  will  be  found  to  afford  a  pretty  sure  indica^ 
tion  of  the  political  tendencies  of  the  nation  at  the  period  in  question. 
Bentham's  rabid  abuse  of  legal  fictions  (strangely  contrasting  with 
the  temper  of  his  more  philosophic  speculations)  marks  the  character 
of  an  age  in  which  ancient  tradition  had  relaxed  its  hold  upon  the 
popular  affections ;  when  anomalies  as  such  had  become  odious,  and, 
to  satisfy  the  purists  of  reform,  it  had  become  necessary  not  only 
that  a  usage  should  be  right  in  substance,  but  that  it  should  be 
called  by  a  right  name.  That  superstitious  reverence  for  formulas, 
on  the  other  hand,  which,  for  example,  led  the  Commons  of  Eng- 
land in  the  seventeenth  century  to  levy  war  upon  the  king  in  his 
own  name,  denotes  a  period  in  which  reason  had  only  just  begun  to 
assert  its  independence  of  the  traditions  of  a  past  age. 

The  expression,  ^^  legal  fiction,"  as  used  by  Mr  Maine,  is  employed 
to  signify  any  assumption  which  conceals,  or  affects  to  conceal,  the 
fact,  that  a  rule  of  law  has  undergone  alteriation,  its  letter  remaining 
nnchanged,  while  its  operation  is  extended  or  modified.  The  modes 
in  which  legal  fiction  has  been  made  subservient  to  the  creation  of 
jurisdiction  or  of  process,  are  sufficiently  familiar.  It  is  enough,  to 
mention  the  usurpation  of  jurisdiction  by  Courts  of  Exchequer,  on 
the  allegation  that  the  defender  was  the  king's  debtor;  and  the 
constitution  of  process  for  the  determination  of  questions  of  property 
by  means  of  a  fictitious  action  of  ejectment.  It  is  not  so  generally 
known  or  admitted,  that  the  greater  part  of  our  ^^  case  law  "  rests 
upon  legal  fiction — that  fiction  consisting  in  the  arbitrary  assump- 
tion that  the  law  is  already  existent,  and  that  the  function  of  the 
judge  is  merely  that  of  an  interpreter. 

^^When  a  group  of  facts,"  Mr  Maine  obeenres,  *^  comes  before  an  English 
court  for  adjudication,  the  whole  course  of  the  discussion  between  the  judge  and 
the  adyocates  assumes,  that  no  question  is,  or  can  be  raised,  which  win  call  for 
the  application  of  any  principles  but  old  ones,  or  of  any  distinctions  but  such  as 
have  long  since  been  allowed.  It  is  taken  absolutely  for  granted  that  there  is 
somewhere  a  rule  of  known  law  which  will  cover  the  facts  of  the  dispute  now 
Htigated,  and  that,  if  such  a  rule  be  not  discovered,  it  is  only  that  the  necessary 
patience,  knowledge,  or  acumen  is  not  forthcoming  to  detect  it.  Yet  the 
moment  the  judgment  has  been  rendered  and  reported,  we  slide  unconsciously 
or  uDavowecUy  into  a  new  language  and  a  new  train  of  thought.  We  now  ad- 
mit that  the  new  decision  lias  modified  the  law.  The  rules  applicable  have,  to 
^  the  very  inaccurate  expression  sometimes  employed,  become  more  elastic. 
Ifi  fact,  they  have  bc^n  changed.  A  clear  addition  has  been  made  to  the  pre- 
cedents, and  the  canon  of  law  elicited  is  not  the  same  with  that  which  would 
haTc  been  obtained  if  the  series  of  cases  had  been  curtailed  by  a  single  example. 
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The  fact  that  the  old  rale  has  been  repealenl)  and  that  a  new  one  has  replaced 
it,  eludes  us,  because  we  arc  not  in  the  habit  of  throwing  into  precise  l&ngiuge 
the  legal  formulas  which  we  deriye  from  the  precedents,  so  that  a  change  ia 
their  tenor  is  not  easly  detected,  unless  it  is  violent  and  glaring.'* — (P.  31.) 

We  proceed  to  take  a  brief  survey  of  the  second  important  agent 
in  the  development  and  modification  of  systems  of  law ;  we  allude 
to  the  modes  of  interpretation  which  have  received  the  somewhat 
indefinite  appellation  of  "  Equity."  Without  pausing  to  speculate 
on  the  origin  of  the  term,  we  may  remark  that  the  Equity  of  the 
Praetorian  and  English  Chancery  jurisdictions,  although  similar  in 
their  mode  of  action  upon  the  positive  law,  are  essentially  different 
in  theory.  English  equity  is  supplementary  to  the  common  law. 
It  takes  cognizance  of  rights  of  property,  of  injuries,  and  modes  of 
redress,  which  the  common  law  courts  could  not  absolutely  ignore, 
but  with  which  their  machinery  was  not  adequate  to  deaL  For 
example,  the  courts  of  Westminster  could  not  decree  specific  im- 
plement, because  they  had  no  form  of  process  under  which  such  a 
decree  could  be  given.  They  could  not  explicate  a  trust,  because 
the  known  forms  of  ^^  real  action'*  availed  only  for  the  trial  and 
determination  of  the  ownership  of  the  legal  estate.  The  remedy  in 
both  cases  was  by  a  petition  calling  for  the  interposition  of  the  Boyal 
prerogative,  administered  in  this  case  by  the  Chancellor,  as  tbe 
responsible  minister  of  justice.  The  Roman  PrsBtorian  jurisdiction 
had  its  origin  in  a  different  class  of  considerations,  depending  on  the 
principle  that  the  benefit  of  the  civil  law  was  reserved  exclusively 
for  the  citizens  of  Rome.  When  it  became  necessaiy  to  determine 
matters  in  dispute*  between  citizens  and  foreigners,  the  Praetor  was 
thrown  upon  his  own  resources ;  and  the  result  was  the  establish- 
ment of  a  system  which,  under  the  names  of  "  equitas,"  "jus  gen- 
tiam,"  and  "jus  naturale,"  claimed  to  represent  the  essential  prin- 
ciples of  all  systems  of  jurisprudence,  relieved  from  those  various 
disturbing  and  extraneous  elements  which  national  prejudice,  cus- 
tom, or  ceremonial  had  engrafted  upon  the  primitive  doctrine. 
Viewed  as  an  archetype,  it  was  styled  emphatically.  Natural  Law; 
viewed  as  the  vital  doctrine  common  to  all  local  systems  of  juris- 
prudence, it  was  the  Jus  Gentium. 

"  Whenever,"  says  Mr  Maine,  "  a  particular  usage  was  seen  to  be  practised  by 
a  large  number  of  separate  races  in  common,  it  was  set  down  as  a  part  of  the 
law  conmion  to  all  nations,  or  Jus  Gentium.  Thus,  although  the  conveyance  of 
property  was  certainly  accompanied  by  very  different  forms  in  the  different 
commonwealths  surrounding  Rome,  the  actual  transfer,  tradition,  or  deliveiy  of 
the  article  intended  to  be  conveyed,  was  a  part  of  the  ceremonial  in  all  of  them. 


THE  THEOBY  OP  LEGAL  HISTOBT.  459 

Tt  was,  for  instanoe,  a  part,  though  a  sabordinate  part,  in  the  mancipation  or 
oonyeyance  peculiar  to  Kome.  Tradition,  therefore,  beinff  in  sJl  |>robaoility  the 
only  common  ingredient  in  the  modes  of  conveyance  whi(£  the  jnriBconsnltB  had 
the  means  of  obeerving,  was  set  down  as  an  institution  Juris  Gentium,  or  rule 
of  the  law  common  to  all  nations.  A  yast  number  of  other  observances  were 
acrutinized  with  the  same  result.  Some  common  characteristic  was  discovered 
in  an  of  them  which  had  a  common  object ;  and  this  characteristic  was  classed 
inihejus  gentium.  The  Jus  Gentium  was,  accordingly,  a  collection  of  rules  and 
principles  determined  by  observation  to  be  common  to  the  institutions  which 
prevailed  among  the  various  Italian  tribes.'*^?.  49.) 

By  what  carioas  transitions  this  exceptional  branch  of  jnris- 
pmdence  came  to  be  extended  from  outcasts  and  foreigners  until  it 
finally  oyertopped  and  supplanted  the  old  municipal  law,  we  must 
leave  to  the  reader  to  discover  for  himself,  premising  that  he  will 
find  in  Mr  Maine's  third  chapter  (not  to  mention  more  detailed 
deductions  elsewhere)  a  complete  explanation  of  the  rationale  of  this 
change.  Suffice  it  to  say,  that  as  soon  as  the  notion  of  Praetorian 
law  being  a  true  Jus  Naturale  had  taken  root  in  the  minds  of  the 
Koman  magistracy,  these  functionaries  immediately  conceived  it  to 
be  their  duty  to  supersede  the  civil  law  as  much  as  possible  by  the 
Edict,  and  so  to  revive  the  institutions  by  which  nature  had  governed 
men  in  the  primitive  state.  The  change  was  most  beneficial.  The 
images  of  simplicity  and  symmetry  which  were  associated  with  the 
conceptions  of  nature,  came  to  be  regarded  as  characteristics  of  a 
good  legal  system ;  and  the  language  and  ceremonial  of  the  old 
Qairitarian  law  was  almost  entirely  discarded. 

The  mode  in  which  the  elaborate  fabric  of  the  later  Roman  law 
was  built  up  and  consolidated,  has  been  a  source  of  much  wonder- 
ment and  curiosity  on  the  part  of  modern  legists,  so  unlike  is  it  to 
anything  in  the  circle  of  their  personal  experieAce.  That  the 
Praetor  should  issue  his  judicial  dicta  at  the  commencement  of  his 
tenure  of  office,  seems  to  modem  notions  a  complete  reversal  of  the 
function  of  a  judge ;  who  is  bound,  before  delivering  judgment,  to 
keep  his  mind  perfectly  free  from  bias  until  he  has  heard  the 
evidence  and  argument  on  both  sides.  But  it  must  be  remembered 
that  in  Eome  there  were  no  law  reporters,  and  therefore  no  reports, 
^e  decision  of  the  most  important  of  causes,  no  matter  how  care- 
fully pondered — ^how  cogently  expressed,  could  never  become  an 
authority ;  because  at  that  time  it  had  not  occurred  to  any  one  that 
the  opinion  of  the  judge  in  any  case  could  become  a  precedent  for 
future  decisions.  One  outlet  for  the  escape  of  superfluous  Prsd* 
torian  learning  being  thus  dammed  up,  all  that  remained  was  the 
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privilege  of  publishing,  at  the  commencement  of  his  noviciate^  such 
additions  to,  and  amendments  on,  the  equity  law  as  had  suggested 
themselves  to  his  mind  in  the  course  of  his  experience  at  the  bar. 
This  course  afforded,  at  any  rate,  a  very  effectual  check  agamst  co^ 
rapt  or  partial  conduct  on  the  part  of  the  judge,  who  could  not 
possibly  be  aware  of  the  cases  that  were  to  come  before  him  during 
his  year  of  office.  It  must  not  be  forgotten  that  the  altera&ns  in 
question  were  put  in  the  form  of  additions  to  the  then  existent  e£ct, 
which  was  then  accordingly  named  the  Edictum  Perpetuum. 

*^The  checks  on  hk  apparent  liberty,"  Bays  Mr  Maine,  spealdnff  of  th6 
Pnetor,  ^^  are  precisely  those  imposed  on  an  English  judge.  Theoretically,  thae 
seems  to  be  haidly  any  limit  to  the  powera  of  either  of  them ;  but,  practicany, 
the  Roman  Prsetor,  no  less  than  the  English  Chancellor,  was  kept  wiHiin  ^ 
narrowest  bounds  by  tiie  prepossessions  imbibed  from  earl^  training,  and  by  tht 
strong  restraints  of  professional  opinion, — ^restraints  of  which  the  stringency  can 
only  be  appreciated  by  those  w1k>  haye  personally  exp^enced  them.  It  maj 
be  added,  that  tiie  lines  within  which  movement  is  permitted,  and  beyond  vfaidi 
there  is  to  be  no  trayelling,  were  chalked  with  as  much  distinctneas  in  ^  ane 
case  as  in  the  other."— (P.  66.) 

The  improvement  of  the  law  by  means  of  direct  legislation  (Coo- 
stitutionsy  Acts  of  Parliament,  etc.),  marks  the  final  and  crowning 
period  of  advancement.  Before  this  period  has  come  roand,  the 
latitude  within  which  the  discretion  of  the  individual  judge  has  per- 
mission to  move,  has  become  very  much  circumscribed.  Innumer- 
able questions,  doubtless,  are  still  presented  for  the  consideration  of 
the  courts ;  but  the  defects  and  anomalies  of  the  former  law  have 
been  already  so  far  corrected,  that  the  judge  cannot  wander  far  from 
the  right  logical  solution  of  the  case  without  running  his  head 
against  some  one  of  the  dozen  surrounding  decisions.  In  prop(vtion 
as  the  limits  of  probable  error  are  narrowed,  the  possibility  of  effect- 
ing alterations  under  the  guise  of  fiction  or  ^'  equity  "  is  weakened, 
and  resort  to  the  legislative  body  becomes  every  day  more  necessaiy. 

Here  we  may  appropriately  take  leave  of  Professor  Maine,  al- 
though, in  truth,  we  have  scarcely  followed  him  beyond  the  thresh- 
old of  his  investigations.  We  shall  not  do  the  author  injustice 
by  attempting  to  analyse  his  illustrations,  drawn  firom  every  con- 
ceivable branch  of  law.  The  work  will  repay  a  careful  perusal :  it 
is  a  conquest  for  the  disciples  of  the  positive  method  on  a  new  field. 
It  is  only  when,  as  in  the  present  case,  we  see  learning  combined 
with  a  true  scientific  spirit,  applied  successfully  to  the  investigation 
of  a  new  order  of  facts,  that  we  become  fully  aware  of  the  power  of 
that  great  instrument  of  scientific  inquiry,  the  positive  or  inductiTe 
method  of  philosophy. 
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Na  V. 

LORD  STAIR. 

As  an  artist,  rambling  about  in  search  of  the^icttuesqaei  and  jotting 
down  in  his  sketch-books  beantifal  bits  of  foliage  or  striking  gronps 
of  hillsy  pauses  before  some  monarch  of  the  forest  or  some  giant 
momitain  towering  above  his  fellows,  and  gives  the  oak  or  the  alp  a 
sheet  to  itself,  so  do  we,  in  our  humble  way,  rambling  about  among 
the  senators  of  the  College  of  Justice,  and  collecting  the  gossip 
which  still  survives  concerning  those  of  them  now  best  known,  feel 
bound  to  stop  and  devote  one  chapter  to  a  sketchy  memoir  of  the 
great  Lord  Stair.  It  is  the  least  tribute  we  can  pay  to  the  memory 
of  the  illustrious  lawyer  who  did  as  much  for  Scotch  law  as  Justinian, 
with  the  aid  of  Tribonian  and  all  his  eollahorateursj  did  for  the  law 
of  Borne ;  and  we  can  but  regret  that  the  memoir  should  be  so  un- 
worthy of  its  subject.  It  was  a  clever  saying — how  far  true  we  do 
not  stay  to  inquire, — ^^  If  you  give  me  the  making  of  a  people's 
songs,  I  care  not  who  makes  their  laws."  To  make  or  mould  a 
people's  laws,  however,  is  no  mean  task ;  and  we  do  not  hesitate  to 
say  that  Lord  Stair's  influence  on  the  law  of  his  native  land  has 
been  greater  than  that  of  all  the  Parliaments  since  his  time,  whether 
before  or  since  the  Union.  Bare  qualities  a  man  must  have  pos- 
sessed to  have  left  such  an  impress  behind  him.  What  these  were 
in  his  case,  it  will  not  be  difficult  to  show. 

James  Dalrymple  was  bom  in  1619.  His  father,  Dalrymple  of 
Stair,  who  was  descended  from  a  family  which  had  been  among  the 
earliest  of  the  adherents  to  the  Beformed  faith,  died  when  he  was  but 
five  years  old,  leaving  him  to  the  care  of  his  mother,  Janet  Kennedy 
of  Enockdaw,  a  woman  of  intellect  and  education.  After  attending 
school  at  Mauchline,  Dalrymple  went,  at  the  age  of  fourteen,  to  the 
University  of  Glasgow,  where  he  greatly  distinguished  himself,  and 
took  his  Master's  degree  in  1637.  On  leaving  College  he  entered 
the  army,  and  was  made  a  captain  in  the  Earl  of  Glencaim's  Begi- 
nient  Such,  however,  was  the  reputation  which  he  had  acquired 
at  the  University,  that,  when  in  a  short  time  one  of  the  philosophy 
cbairs  became  vacant,  he  was  urged  by  his  former  professors  to  be- 
come a  candidate.  Accordingly,  in  his  "  buff  and  scarlet,"  as  Forbes 
relates,  he  underwent  the  competitive  examination  then  in  vogue ; 
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and  80  excellent  was  the  appearance  he  made,  that  he  leodved 
the  appointment ;  and  thus^  to  use  his  own  phrase,  ^a  Martii,  ad 
Musarumy  caatra  traductua  fuit.^*  For  about  ten  years  he  continued 
to  teach  philosophy  in  Glasgow;  and  there  can  be  little  doubt  dial 
it  was  during  this  period  of  learned  leisure  that  he  laid  the  foondft- 
dons  of  his  future  faide.  Besides  his  more  strictly  philosophical  - 
studies,  Dalrymple  gave  much  of  his  time  to  acquiring  a  thorough 
knowledge  of  the  civil  law,  both  in  its  principles  and  its  proyisions. 
No  better  school  could  have  been  found  for  a  lawyer ;  and  so,  when 
in  1647-8  he  resigned  his  quiet  academical  seat,  and  joined  what  j 
was  then  a  rather  turbulent  body,  the  bar  of  Scotland,  he  had  not  j 
long  to  wait  for  practice  and  professional  success.  Indeed,  so  high  ' 
did  he  soon  stand  in  the  opinion  of  those  in  power,  that  in  1649  he 
was  appointed  Secretary  to  the  Commissioners  of  the  Estates  who 
went  over  to  Holland  to  invite  Charles  11.  to  the  throne.  He  per-  i 
formed  his  delicate  duties  in  this  capacity  with  such  tact  and  pro-  j 
dence  as  to  obtain  the  approbation  both  of  the  Commissioners  and 
of  the  King.  Whilst  he  was  in  Holland,  the  Commission  for  revis- 
ing and  codifying  the  laws  and  customs  of  Scotland  was  appointed 
by  the  Parliament ;  and  Dalrymple,  though  he  had  been  but  two 
years  at  the  bar,  was  named  one  of  the  Commissioners.  Retumisg 
from  Holland,  he  resumed  his  practice  before  the  Court  of  Ses- 
sion ;  and,  although  he  had  been  a  keen  partisan  of  the  King,  be 
continued  his  practice  during  the  ^^  Usurpation,'*  until  the  Tender 
was  imposed,  when  he  and  many  other  eminent  lawyers  absented 
themselves  from  court.  Cromwell,  however,  after  a  time  relaxed  the 
rule  prescribing  the  obnoxious  oath,  and  then  the  Non-jurors  re- 
turned. In  1654  Dalrymple  was  mainly  instrumental  in  procuring 
the  restoration  of  the  Outer  House,  which  had  been  in  effect  abo- 
lished by  Cromwell  when  he  appointed  his  Commission  for  Admini- 
stering Justice  to  the  People  of  Scotland.  Monk,  who  at  this  time 
governed  in  Scotland,  would  appear  to  have  had  a  very  high  opinion 
of  Dalrymple's  abilities  and  integrity ;  so  that,  on  the  death  of  Lord 
Balcomie,  he  recommended  Cromwell  to  appoint  him  to  the  vacant 
seat.  Under  date  23d  June  1657  Monk  writes : — "  I  make  bold  to 
mention  to  your  Highness  one  Mr  James  Dalrymple  as  a  person  fit 
to  be  a  judge,  being  a  very  honest  man,  a  good  lawyer,  and  one  of 
considerable  estate.  There  is  scarcely  any  Scotsman  or  Englishman 
who  hath  been  much  in  Scotland  but  knows  him ;  of  whom  your 
Highness  may  inquire  further  concerning  him."     Dalrymple  had 
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great  hesitation  in  accepting  office  at  the  hands  of  one  whom  he  re^ 
gatded  as  an  usurper,  but  at  length  yielded,  being  influenced,  it  is 
said,  by  a  distinction  which  was  pressed  upon  him,  between  serving 
under  an  usurper  in  his  Council  of  State,  and  as  a  judge  for  dis- 
pensing justice  to  his  fellow-subjects.  It  is  by  no  means  unlikely, 
too,  that  he  was  unwilling  to  give  up  his  large  emoluments  as  an 
advocate  for  the  miserable  pittance  of  L.300  per  annum,  which  was 
then  the  salary  of  a  Scottish  judge.  On  1st  July  1657  he  took  his 
seat  on  the  bench  as  Lord  Stair,  but  does  not  appear  to  have  taken 
any  oath  except  that  de  fdeli  administraiione.  At  the  Restoration, 
Stair  was  appointed  an  Ordinary  Lord,  and,  in  1662,  Yic&rPresident 
of  the  Session. 

In  1664  all  persons  in  public  trust  were  required  to  sign  the 
Declaration  against  the  Solemn  League  and  Covenant.  It  so  hap- 
pened that,  when  it  was  submitted  to  the  judges.  Lord  Stair  was  in 
the  country  attending  his  mother's  funeral ;  but,  on  his  return,  he 
refused  to  sign  it,  and  at  once  resigned  his  seat.  The  King,  how- 
ever, was  unwilling  to  lose  the  services  of  so  eminent  a  judge,  and 
therefore  intimated  to  him  that  he  would  not  accept  his  resignation, 
bat  would  allow  him  to  subscribe  the  Declaration  under  such  quali- 
fication as  he  thought  proper.  Stair  accordingly  '^  declared  against 
whateyer  was  opposite  to  his  Majest/s  just  right  and  prerogative" — 
a  very  safe  declaration  for  any  one  to  make.  It  satisfied  the  King, 
however,  who  created  Stair  a  baronet,  and  in  1671  promoted  him 
to  the  office  of  Lord  President,  vacant  by  the  resignation  of  Sir 
John  Gilmour. 

Both  while  an  Ordinary  Lord  and  afler  he  became  President, 
Stair  was  at  great  pains  to  improve  the  forms  of  process ;  and  many 
of  the  regulations  which  still  subsist  entire,  or  but  slightly  modified, 
were  due  to  him.  In  1674  the  famous  difierence  arose  between  the 
advocates  and  the  King  as  to  the  right  of  appeal  from  the  Court  of 
Session  to  the  Parliament.  In  an  action  at  the  instance  of  the  Earl 
of  Dunfermline  against  the  Earl  of  Callender  and  Lord  Almond, 
Lord  Almond,  against  whom  judgment  was  given,  appealed  to  the 
Parliament.  The  Lords  of  Session  held  the  appeal  incompetent, 
and  refused  to  stay  proceedings  in  consequence  of  it.  They  further 
wrote  to  the  Eang,  complaining  of  the  conduct  of  the  advocates  who 
had  signed  the  petition  of  appeal,  and  claimed  his  protection  against 
what  diey  considered  as  an  attempt  to  interfere  with  their  jurisdic- 
tion. The  King,  who  had  no  wish  to  have  the  Parliament  converted 
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into  a  court  of  jadicatare,  thereby  giving  another  ground  for  die 
demand  of  the  people  to  haye  frequent  Parliaments,  zealonslj  sop- 
ported  the  Court,  and  ordered  all  the  advocates  to  declare  that  thqr 
condemned  appeals,  under  pain  of  deprivation  of  office.  Two  emir 
nent  lawyers  were  deprive^  and  ultimately  fifty  members  of  the  W 
were  banished  twelve  miles  from  Edinburgh.  Among  the  enles 
were  Sir  George  Lockhart  and  Sir  George  Mackenzie ;  at  least 
they  were  restored  by  the  A.  S.  25th  January  1676.  The  efiiectof 
these  proceedings  was,  that  for  a  whole  year  all  legal  proceedings 
were  stopped.  Ultimately  an  arrangement  was  come  to,  the  nature 
of  which  it  is  not  very  easy  to  discover,  by  which,  in  respect  the 
advocates  condemned  appeals  in  the  Roman  sense,  they  were  per- 
mitted to  return  to  their  homes  and  practice.  It  is  obvious  that 
this  condemnation  must  have  been  fruitless,  or  that  the  succeeding 
monarchs  were  less  averse  to  making  the  Parliament  a  court  rf  laat 
resort,  for  it  is  to  that  germ  Scotch  suitors  are  now  indebted  for  the 
appellate  jurisdiction  of  the  House  of  Lords,  and  the  world  owea 
the  spectacle  of  judges  administering  a  foreign  law  with  greater 
confidence  and  audacity  than  if  they  had  been  trained  to  it  firom 
their  youth  up. 

We  have  endeavoured  in  vain  to  ascertain  the  part  Stair  took  in 
this  memorable  schism.  No  one  was  a  more  strenuous  supporter  of 
the  independence  of  the  bar,  or  less  disposed  to  violent  measures 
against  any,  than  he ;  and  some  contemporary  writers  do  say  that 
he  was  in  the  country  at  the  time  the  banishment  took  place.  It  is 
impossible,  however,  to  suppose  that  the  Lord  President  had  not 
been  consulted  on  a  matter  so  nearly  afiecting  the  interests  and 
dignity  of  his  Court ;  and  we  can  but  suppose  that  his  milder  coun- 
sels had  been  disregarded  and  his  advice  neglected  in  the  heat 
felt  both  by  the  Court  and  the  King.  The  whole  episode  is  a  sin- 
gular illustration  of  the  character  of  the  times,  when  for  holding  t 
purely  legal  opinion  men  might  be  banished  from  their  homes,  and 
deprived  of  the  means  of  earning  their  bread. 

As  Charles  II.  got  older,  and  more  completely  under  the  malign 
influence  of  the  Duke  of  York  and  his  papist  counsellors,  the  perse- 
cution of  the  Scotch  Presbyterians  became  much  more  severe. 
Stair  used  all  his  influence  to  change  the  Boyal  policy,  but  in  vain. 
He  did  not  abstain  frY)m  conveying  what  must  have  been  distasteiiil 
counsel  directly  into  the  ear  of  the  Duke  himself.  On  his  Bojal 
Highness'  arrival  in  Edinburgh  in  1679,  the  Lord  President  waited 
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on  hiiDf  with  the  judges  and  bar,  and,  in  a  speech  which  can  hardly 
bave  been  meant  as  other  than  ironical^  he  congratulated  the  Prince 
on  his  coining  into  the  midst  of  a  Protestant  people.  ^'  'Tis  matter/' 
he  said,  ^  of  great  joy  to  this  nation  to  see  one  of  the  Boyal  family 
among  them,  after  being  deprived  for  so  many  years  of  that  honour; 
and  the  nation  being  entirely  Protestant,  it  is  the  fittest  place  in 
which  your  Royal  Highness  could  have  your  recess  at  this  time." 
When  the  Test  Act  was  under  consideration.  Stair  took  so  strong  a 
position  in  opposition  to  the  Ejng,  that  he  went  to  London  to  tender 
his  resignation.    His  purpose,  however,  was  anticipated,  and  before 
his  arrival  he  was  deprived  of  his  office.     Such,  also,  was  the  hosti*- 
lity  sho¥m  to  him  by  the  persons  in  power,  that,  on  a  hint  from  Sir 
George  Mackenzie,  he  retired  into  Holland  in  October  1682.    The 
change  thus  forced  on  Stair  must  have  been  very  unpalatable  to  one 
of  his  temperament.  Between  the  mountainous  land  of  his  birth  and 
the  level  country  of  his  exile  there  was  not  a  greater  contrast,  than 
between  the  busy  and  exciting  life  he  led  in  Scotland  and  the  quiet, 
secladed  existence  he  endured  among  the  Dutch.    His,  however, 
was  not  a  mind  to  sink  into  idleness  or  despair.     Shut  out  from  the 
bench  and  the  senate,  he  betook  himself  to  the  study ;  and,  during 
the  seven  or  eight  years  of  his  exile,  he  composed  various  voluminous 
works  in  law,  philosophy,  and  theology.    Many  of  these  are  now 
but  little  known,  and  it  were  idle  to  catalogue  them  or  criticise  their 
contents.    They  all  bear  the  marks  of  their  author's  genius,  though 
the  progress  of  modem  thought  has  left  many  of  his  spcQulations 
behind.    One  of  his  most  useful  occupations  at  this  period  was  the 
publication  of  his  ^'  Decisions,"  being  reports  of  the  cases  in  the 
C!oart  of  Session  from  1661  to  1681.   His  own  account  of  the  man- 
ner in  which  he  prepared  his  Reports  is  very  interesting : — '^  I  did 
carefully  and  faithftiUy  observe  the  decisions  of  the  Lords  of  Session 
during  all  the  time  I  was  in  it,  expressing  mainly  the  reasons  the 
Lords  laid  hold  of  in  all  important  cases  which  were  not  come  to  be 
^controverted  as  a  beaten  path,  or  were  obvious  to  common  capa* 
cities;  and  I  did  seldom  eat  or  drink,  and  scarce  ever  slept,  before  I 
perosed  the  Informations  past  every  sederunt-day,  and  set  down  the 
decisions  of  the  Lords  (though  sometimes  not  in  the  same  terms  as 
they  were  marked  by  the  Clerk,  for  at  that  time  the  interlocutors 
vere  all  upon  their  trust,  without  being  revised  and  signed  by  the 
President  as  they  now  are)  while  they  were  fresh  in  my  memory, 
which  were  put  in  two  volumes  after  my  removal ;  but,  not  being 
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present  at  the  time  they  were  printed,  there  are  many  escapes  in 
printing,  but  seldom  is  there  anything  of  the  sense  nndear."  It 
was  during  his  residence  in  Holland  that  he  prepared  the  second 
edition  of  his  ^^  Institutions  of  the  Law  of  Scotland,"  which  so  £ir 
surpassed  in  excellence  the  first  edition,  which  was  published  in 
Edinburgh  in  1681,  that  we  do  not  deem  ourselves  guilty  of  m 
anachronism  in  treating  of  the  composition  of  this  masterpiece  of 
legal  literature  as  a  work  and  the  precious  fruit  of  his  exile.  It 
were  a  superfluous  task  to  praise  Lord  Stair^s  ^^  Institations."  Law- 
yers of  all  countries  have  been  forward  to  speak  of  them  not  only  as 
the  greatest  treatise  on  the  municipal  law  of  a  particular  nation,  but 
as  one  of  the  noblest  contributions  ever  made  to  the  science  of 
"  General  Jurisprudence."  Quaintly,  but  truly,  Forbes  observes, 
in  his  preface  to  the  '^  Journal  of  the  Session,"  that  Stair  ^  hadi  so 
cleared  up  the  springs  and  grounds  of  our  law,  that  had  been 
dammed  up  from  ordinary  observation  by  dust  and  mbbbh,  and 
reduced  it  into  a  sound  and  solid  body  (for  which  he  deserves  to  be 
reckoned  a  founder  and  restorer  of  our  law),  that,  if  it  were  lost,  it 
might  be  retrieved,  and  the  tenor  of  it  made,  out  of  his  excellent 
'  Institutions.'  "  No  less  true  and  happy  are  the  remarks  of  the  late 
Professor  More,  in  the  preface  to  his  edition  of  the  "  Listitutions." 
<<  Besides,"  says  he,  *^  being  eminently  practical,  it  has  also  the  ad- 
.  vantage  of  stating,  with  singular  clearness,  those  enlarged  and  com- 
prehensive views  of  jurisprudence  by  which  all  practical  rules  must 
be  tried  and  all  practical  questions  ultimately  decided.  And  thus, 
under  this  great  master,  the  student  of  the  law  of  Scotland,  instead 
of  being  called  to  a  mere  exercise  of  memory,  stored  with  precedents 
and  authorities,  is  invited  to  the  study  of  one  of  the  noblest  and 
most  interesting  sciences." 

Scotland  has  been  peculiarly  fortunate  in  her  institutional  vrriters. 
No  other  country  can  point  to  three  more  eminent  names  than  Stair 
and  Erskine  and  Bell.  Each  of  these  great  jurists  had  his  particolar 
excellences,  and  the  later,  of  course,  had  the  benefit  of  the  earliei's 
labours.  But  no  one  will  deny  that,  of  the  three.  Stair,  though  the 
earliest,  was  the  greatest,  and  that  to  him  belongs  the  honour  not 
only  of  laying  the  foundation-stone,  but  of  rearing  the  greater  part 
of  the  noble  edifice,  of  the  Scotch  law.  The  second  edition  of  the 
"  Institutions"  was  published  in  1693.  A  third  edition,  edited  bj 
Sir  Wm.  Pulteney,  Bart.,  was  published  in  1759 ;  and  the  work  has 
since  been  admirably  edited  by  Professor  More  and  Mr  Brodie. 
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While  in  exile,  Stair  was  tried  for  treason^  in  connection  with  the 
Bje-honse  Plot,  and  outlawed  on  17th  March  1685.  In  1687, 
however,  through  the  interest  of  his  son,  Sir  John  Dalrymple  (after- 
wards the  Glencoe  Lord  Stair),  who  had  been  made  King's  Advo- 
cate, his  ontlawry  was, recalled.  He  did  not,  however,  quit  Holland 
till  1688,  when  he  accompanied  the  Prince  of  Orange  on  his  famous 
expedition  to  free  England  from  the  tjrranny  of  James  H,  The 
Prince  having  told  him  that,  in  going  to  England,  ^^  he  designed  the 
glory  of  God  and  the  security  of  the  Protestant  religion,  then  in 
imminent  danger,"  Stair  is  related  to  have  pulled  off  his  wig,  and, 
pointing  to  his  heculy  said,  '^  Though  I  be  now  in  the  seventieth  year 
of  my  age,  I  am  willing  to  venture  that^  my  own  and  my  children's 
fortunes,  in  such  an  undertaking."  William  would  appear  to  have 
had  a  great  regard  for  Stair ;  and  one  of  the  contemporary  annalists, 
as  an  example  of  this — ^not  very  striking  in  itself,  but  deriving  im- 
portance when  the  cold  and  undemonstrative  nature  of  the  King  is 
borne  in  mind— relates  that  ^^  the  Prince,  upon  his  landing  at  Tor- 
bay,  sent  to  inquire  concerning  my  Lord  Stair^s  health ;  and,  per- 
ceivbg  that  his  horses  were  not  come  up,  ordered  a  Neapolitan 
horsey  belonging  to  himself,  to  be  sent  to  the  Lord  Stair  for  hb 
accommodation." 

During  the  anxious  time  which  succeeded  the  Bevolution,  Stair 
was  often  consulted  by  the  King  as  to  the  settlement  of  the  Govern- 
ment, and  the  influence  he  possessed  was  very  great.  In  1689  he 
was  reappointed  Lord  President  of  the  Court,  the  appointment 
flowing  directly  from  the  Crown.  The  other  judges  ^^  unanimously 
and  heartily  acquiesced  in  their  Majesties'  nomination  of  the  said 
Sir  James  Dalrymple  of  Stair  to  be  President,  as  a  person  most 
worthy  to  discharge  that  trust ;  and  declared  that,  if  it  had  been 
absolutely  at  their  disposal,  they  would  have  elected  and  chosen  him 
constant  President."  This  was  no  more  than  was  due  to  so  great  a 
lawyer ;  but  it  was  not  sufficient  to  silence  the  voice  of  anonymous 
libellers,  who  charged  Stair  with  taking  advantage  of  what  they 
chose  to  regard  as  an  excessive  act  of  the  prerogative,  in  violation  of 
the  Act  of  1579,  which  provided  that  the  President  should  be  chosen 
by  the  other  judges.  From  this  charge,  and  from  others  which  were 
brought  against  him  at  this  time.  Stair  defended  himself  in  his  cele- 
brated ^'Apology,"  which  was  published  in  1690.  The  defence  is 
masterly,  and  as  complete  a  vindication  of  his  conduct  as  could  be 
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expected  from  a  public  man  in  these  trying  times.  In  1690  the 
Lord  President  was  raised  to  tlie  peerage  as  Viscount  of  Stair,  Lord 
Glenluce  and  Stranraer.  He  continued  to  discharge  his  high  duties 
with  the  greatest  success  till  1695,  when  be  died  at  the  age  of 
seventy-seven,  and  was  buried  in  St  Giles'  Church. 

Lord  Stair^s  successors  long  possessed  great  influence  in  the  ad- 
ministration of  Scottish  affairs,  so  much  so  that  Lord  Auchinleck 

said — 

^*  First  cam  the  men  o'  mony  wimples, 
In  common  language  ca^d  DaWmples  ;^ 
And  after  them  cam  the  Dundasses, 
Wha  raide  our  lords  and  lairds  like  i 


Law,  in  his  "  Memorials"  (p.  226),  quotes  a  contemporary  writer, 
who  says  that  Stair's  wife  was  a  witch,  and  that  she  had  made  a 
compact  with  the  devil  for  the  advancement  of  herself  and  her 
family.  The  mysterious  death  of  one  of  her  daughters  on  her 
marriage-day  gave  strength  to  rumours  which  the  credulous  spirit 
of  the  times  was  ever  ready  to  receive ;  and  one  is  not  at  all  sur- 
prised to  meet  with  the  following  epitaph,  proposed  to  be  put  near 
the  place  of  her  sepulture  (that  she  was  buried  under  ground  was 

denied) : — 

'^  Here  lyes  our  auntie's  coffin,  I  am  sure, 
But  where  her  bodie  is  I  cannot  tell ; 
Most  men  affirm  they  cannot  well  tell  where, 

Unless  both  soul  and  bodie  be  in  hell. 
It's  iust,  if  all  be  true  that's  said, 

The  witch  of  Endor  was  a  wretched  sinner ; 
And  if  her  coffin  in  the  crave  be  laid, 
Her  body's  rosted  to  the  devil's  dinner." 

We  strongly  suspect  that  these  charges  against  Lady  Stair  were 
just  a  part  of  the  abuse  which  a  certain  class  heaped  upon  her  hus- 
band. We  need  not  stay  to  vindicate  her  from  the  charge  of  witch- 
craft— a  charge  at  which  one  smiles  now-a-days,  but  the  dreadfbl 
consequences  of  which  in  olden  times  are  fully  attested  by  Law  and 
other  writers. 

Stair  was  an  admirable  judge,  learned,  patient,  clear-sighted,  and 
impartial.  He  was  utterly  indefatigable  in  the  discharge  of  his 
judicial  duties ;  but,  strange  to  say,  he  never  would  allow  himself 
to  be  made  a  Lord  of  Justiciary.  He  was  so  nervously  afraid  of 
condemning  the  innocent  or  acquitting  the  guilty,  that  he  never 
would  take  a  share  in  the  administration  of  criminal  justice.  Here 
we  think  we  see  symptoms  of  the  leading  weakness  of  Stair's  chara^ 
ter.  He  was  not  a  man  of  much  courage.   Occasionally  he  did  bold 


ON  ADMINISTBATIVE  POWERS.  469 

thbgs,  as  timid  men  under  strong  impulses  will ;  but,  as  a  general 
rule,  he  was  apt  to  flinch  a  little  when  beset  with  many  difficulties. 
It  would  be  vain  to  look  for  perfection  anywhere^  and  certainly  we 
do  not  maintain  that  the  subject  of  thb  sketch  possessed  it ;  but  we 
do  not  hesitate  to  say  that,  whether  with  respect  to  his  intellect  or  his 
integrity^  among  her  most  illustrious  sons  Scotland  will  ever  gladly 
rank  the  Lord  President  Stair. 
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No.  I. 

DIVISION  OF  SUBJECT  AND  CONSTITUTION. 

Having  concluded  our  review  of  the  decisions  relative  to  powers  of 
a  purely  discretionary  nature,  we  propose,  with  the  view  of  complet- 
ing the  subject  of  Powers,  to  devote  two  chapters  to  the  consideration 
of  Powers  of  an  executory  or  administrative  character,  being  such  as 
do  not  per  se  imply  a  special  trust  in  the  party  exercising  them,  but 
which  are  necessary  or  incidental  to  the  fulfilment  of  duties  of  a  more 
general  and  comprehensive  character.  In  this  sense,  every  function 
exercised  by  a  party  charged  with  the  custody  and  care  of  property, 
may  be  regarded  as  an  administrative  power ;  but  it  is  usual  to  re- 
strict the  application  of  the  term  to  such  functions  as  are  connected 
with  the  acquisition  or  transfer  of  property,  and  which  are  of  a 
potential  character,  as  investing,  selling,  borrowing,  leasing,  and  the 
Uke. 

Powers  of  administration  are  divided  into  two  classes,  Ordinary 
and  Extraordinary;  and  may  be  considered  as  vested  either  in 
trustees  or  dispenses  under  private  deeds  of  settlement  and  con- 
tract; or  as  conferred  upon  factors,  tutors,  and  other  officers  ap- 
pointed by  judicial  authority. 

Ordinary  powers  are  such  as  must  be  exercised  by  the  trustee  of 
any  given  subject  or  right  of  property  in  order  to  the  conservation 
of  the  property,  or  for  securing  to  the  beneficiary  such  profit  and 
advantage  as  may  be  derived  from  the  present  possession  of  it.  The 
nature  of  those  powers  will  vary  accordingly  with  the  subject  con- 
stituting the  trust-estate,  and  it  will  be  our  duty  to  consider  them 
in  their  different  aspects.  Many  of  those  powers  are  made  the  sub- 
ject of  special  grant,  in  trnstrdispositions,  commissions,  and  other 
private  deeds ;  but  although  such  specifications  of  powers  may  very 
properly  be  introduced  into  trust-conveyances  for  greater  security, 
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it  is  to  be  understood  of  all  powers  not  extraordinary  that  thej  are 
inherent  in  the  office  of  the  tmstee^  being,  in  &ct,  implied  in  the 
general  words  of  conyejance  by  which  a  trust  is  constituted  in  bis 
person.  For  this  reason,  ordinary  powers  are  never  specified  in 
judicial  appointments  to  offices  of  trust ;  and,  practically,  there  is  no 
difficulty  in  determining  the  extent  of  the  powers  with  which  sadi 
officers  are  clothed  mrtute  offidL 

Extraordinary  powers  are,  to  some  extent,  discretionary  in  thdr 
nature ;  but  differ  from  those  discretionary  powers  of  which  we 
have  treated  in  the  preceding  chapter,  in  that  their  exercise  does 
not  tend  to  alter  or  limit  in  any  degree  the  beneficial  interest  in 
the  trust-estate,  but  is  solely  concerned  with  the  administration  of 
the  property.  Extraordinary  powers  are  constituted  by  grant 
emanating  from  the  same  source  from  which  the  trustee  derires 
his  appointment.  If  the  trust  is  in  the  hands  of  an  officer  of  Court, 
as  a  factor,  curator,  or  tutor-dative,  and  it  is  necessary  for  the 
proper  administration  of  the  estate  that  he  should  be  clothed  with  a 
special  power,  he  must  present  an  application  to  the  court  from 
which  his  appointment  flowed, — ^that  is,  either  to  the  Junior  Lord 
Ordinary,  as  representing  the  Court  of  Session,  or,  in  the  case  of 
tutors,  to  one  of  the  Divisions  of  the  Court  of  Session  sitting  as  the 
Court  of  Exchequer  in  Scotland.  For  the  same  reason,  trustees 
who  hold  their  office  under  a  private  appointment,  must  derive  all 
their  powers  from  the  maker  of  the  trust.  We  have  already  seen 
that  ordinary  powers  are  implied  in  a  general  conveyance.  Extra- 
ordinary powers  may  either  be  conferred  by  express  grant,  (v 
implicitly,  in  the  form  of  a  purpose;  the  principle  being,  that 
wherever  a  trust  is  constituted  for  a  particular  purpose,  a  power  to 
effect  that  purpose  is  implied  in  the  trust.  Without  authoritj 
from  the  truster,  express  or  implied,  a  trustee  is  not  entitled  to 
perform  any  extraordinary  act  of  administration. 

It  is  true  an  opinion  has  been  prevalent  for  some  time,  that  the 
Court  of  Session  would,  in  the  exercise  of  its  nobUt  officitmiy  grant 
extraordinary  powers  to  trustees  where  a  case  of  urgent  neces- 
sity could  be  shown.  There  is  not  wanting  a  certain  amount  of 
authority  to  lend  countenance  to  that  opinion.  We  do  not  rely 
much  upon  the  cases  in  which  the  Court  has  allowed  absent  or 
invalid  trustees  to  resign  in  default  of  a  power  of  resignation ;  for 
this,  after  all,  is  only  a  particular  mode  of  granting  exoneration  to 
tnistees  who  have  de  facto  become   incapable  of  discharging  the 
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duties  of  their  o£Sce.  It  is  settled,  however,  that  the  Court  has 
the  power  of  appointing  trustees,  although,  for  the  sake  of  secur- 
ing responsibility,  the  judges  have  for  a  considerable  time  past 
been  in  use  to  appoint  judicial  factors  only;  the  power  of  nominat- 
ing trustees  being  left  in  abeyance,  or  only  exerted  occasionally 
for  the  purpose  of  giving  a  constitution  to  charities,  etc.,  as  in  the 
Morgan  case  (see  Mag.  of  Dundee  v.  Morrisj  8  Feb.  1861,  23  D. 
493).  The  Court,  however,  may  lawfully  proceed  to  the  appoint- 
ment of  trustees  with  ordinary  powers ;  or  it  may  itself  assume  the 
trust,  and  exercise  both  ordinary  and  extraordinary  powers  by  the 
hand  of  its  factors.  It  could  not,  therefore,  have  been  considered 
any  great  stretch  of  authority  had  the  Court  undertaken  the  re- 
sponsibility of  granting  extraordinary  powers  to  testamentary  trustees. 
The  cases  of  extraordinary  powers  conferred  on  tutors-dative,  or  at 
law,  do  not  prove  much ;  because  those  functionaries  have  always 
been  subject  to  judicial  control.  But  tutors-nominate,  who  are 
trustees  in  every  sense,  have  occasionally  been  assisted  by  the  Court, 
not  without  hesitation.  For  example,  in  the  case  of  BeUamy  (30 
Nov.  1834,  17  D.  115),  the  First  Division,  after  considering  a  report 
in  which  all  the  precedents  were  brought  under  the  notice  of  the 
Conrt,  granted  authority  to  tutors-nominate  to  borrow  money  on 
the  security  of  the  trust-estate ;  and  soon  after,  the  same  Division 
acceded  without  difficulty  to  an  application  by  a  tutor-nominate  for 
authority  to  sell  heritage  for  the  purpose  of  paying  off  heritable 
debts  {Mackenziej  27  Jan.  1855, 17  D.  314).  Again,  in  the  petition 
of  Morrieorie  Tutors  (20  Feb.  1857,  19  D.  493),  tutors-nominate 
were  empowered  by  the  same  Division  to  let  a  farm  on  a  nineteen 
years'  lease.  This  time,  an  objection  was  taken  by  Lord  Deas  to 
the  course  of  procedure,  on  the  ground  that  tutors-nominate  d^  not 
find  caution  for  their  administration ;  and  the  Court  appears  to  have 
yielded  with  reluctance  to  the  authority  of  the  precedents  cited. 
None  of  the  cases  here  mentioned,  it  will  be  observed,  were  appli- 
cations under  the  Pupils  Protection  Act. 

Ultimately  the  question  was  referred  to  the  whole  Court  in  the 
case  of  KirUoch  (7  Dec.  1859,  22  D.  174).  The  opinion  of  the 
thirteen  judges  was  obtained  in  answer  to  the  question — ^^  On  the 
assumption  that  the  trust-deed  does  not  by  construction  or  implica- 
tion empower  the  trustees  to  borrow  money  on  the  security  of  the 
tmst-estate,  ....  Whether  it  is  competent  for  the  Court,  by  the 
exercise  of  its  nobile  officium,  to  confer  on  the  trustees  power  to 
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borrow  money  on  the  security  of  the  trust-estate?"  The  judges 
were  unanimous  in  answering  this  question  in  the  negative,  while 
at  the  same  time  they  reserved  to  the  petitioner  the  power  of  bring- 
ing action  in  competent  form,  for  the  purpose  of  ascertaining  whethear 
the  deed  did  confer  liuch  power  by  construction  or  implication. 

It  must  therefore  be  considered  a  settled  point,  that  the  Comt  of 
Session  has  not  the  capacity  to  supplement  the  powers  of  trustees; 
a  decision  not  to  be  greatly  regretted  in  the  existing  state  of  the 
law,  which  renders  impracticable  any  effective  supervision  of  trusts 
by  the  Court  of  Session.  The  remedy  for  all  defects  in  the  ad- 
ministrative machinery  of  trusts  is,  of  course,  by  application  to  the 
Court  for  the  appointment  of  a  judicial  factor  under  the  r^ulattons 
of  the  Act  of  Sederunt. 

The  cases  in  which  the  Court  have  empowered  trustees  to  make 
payments  to  beneficiaries  under  peculiar  circumstances,  do  not  seem 
to  us  to  belong  to  the  present  subject  (see  Mackenzie's  Tr^  9  D. 
923 ;  Taylor^  13  D.  949) ;  payment  to  beneficiaries,  whether  under 
or  irrespective  of  the  authority  of  the  Court,  being  always  considered 
as  the  real  or  virtual  execution  of  an  ultimate  purpose,  rather  than 
of  a  power.  . 

OBDINART  ADMINISTBATIYE  POWERS. 

Under  this  head,  we  intend  to  give  an  account  of  the  various  powers 
that  have  been  supposed  to  be  inherent  in  the  office  of  a  trostee. 
As  we  observed  in  the  outset,  the  powers  of  judicial  factors  and 
managers  stand  on  precisely  the  same  footing  as  those  of  trusts. 
(See  as  to  discretionary  powers,  Nisbet  v.  Tbd,  15  Jan.  1848, 10  D. 
361.)  We  do  not  pretend,  however,  to  be  able  to  draw  the  line 
with  precision  betwixt  ordinary  and  extraordinary  powers.  To  avoid 
disputes,  the  draftsman  of  a  settlement  should  include  in  the  enabling 
clause  all  such  powers  as  are  usual,  or  may  appear  necessary  for 
the  attainment  of  the  objects  of  the  trust. 

The  execution  of  ordinary  powers  is  intimately  connected  with 
the  administration  of  trust-estates  and  the  fulfilment  of  purposes. 
Upon  this  extensive  field  we  do  not  propose  to  enter  at  present ; 
but  shall  confine  our  attention  to  the  substance  of  the  powers,  apart 
from  the  consideration  of  the  circumstances  in  which  they  may  be 
beneficially  exercised. 

Payment  of  Debts, — The  fulfilment  of  the  truster's  obligations  is 
usually  one  of  the  first  purposes  of  a  private  tinist.    Independently 
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of  any  special  direction,  there  can  be  no  doabt  that  every  trustee 
has  the  power  of  making  payment  out  of  the  trust-estate  of  all  debts 
which  can  be  made  to  affect  it,  agreeably  to  the  maxim,  that  a 
trustee  may  voluntarily  do  everything  which  he  might  be  compelled 
to  do  by  action  {Lewiuj  p.  513).  Where  the  estate  appears  to  be 
sufficient,  he  may  lawfully  pay  prima  venienti ;  and  if  he  does  so, 
acting  in  good  faith,  he  will  be  protected,  although  the  estate  should 
ultimately  prove  insufficient  {Belts  Com.j  6  Ed.,  848,  and  cases 
there  dted).  This  rule  will  not,  of  course,  apply  to  trusts  created 
expressly  for  behoof  of  creditors.  Trustees,  like  executors,  are  not 
bound  to  pay  except  on  decree;  and  where  there  is  reasonable 
doubt  as  to  the  existence  of  the  debt,  or  the  sufficiency  of  the  funds, 
it  will  be  his  duty  to  obtain  judicial  authority,  either  by  leaving 
the  debtor  to  constitute  his  claim,  or  by  raising  an  action  for  the 
distribution  of  the  estate. 

Management  of  Property, — One  of  the  first  duties  of  trustees  will 
be  to  take  the  necessary  steps  for  bringing  the  trust-property  under 
their  control.  Such  funds  or  moveable  estate  as  are  not  suitably 
invested  must  be  realized,  and  the  money  secured,  in  accordance 
with  the  directions  of  the  truster.  In  the  management  of  a  trust- 
estate  of  any  considerable  extent,  it  will  be  necessary  to  retain  a 
certain  sum  in  bank,  and  to  operate  upon  the  account  for  the 
purpose  of  obtaining  temporary  credit,  etc.  The  granting  of  bills 
will  in  many  cases  be  a  necessary  act  of  administration ;  and  in  the 
course  of  winding  up  a  business,  or  completing  arrangements  for 
the  improvement  of  property,  it  may  be  requisite  to  enter  into  con- 
tracts with  third  parties.  The  miscellaneous  class  of  duties  which 
we  have  here  indicated,  and  which  vary  with  the  nature  of  the 
trust-purposes,  may  be  executed  with  perfect  propriety  and  safety 
by  trustees  armed  merely  with  the  ordinary  powers  implied  in  the 
trust-conveyance.  It  would  not  serve  any  useful  purpose  to  enter 
into  details  regarding  the  powers  incident  to  general  management. 
Trustees  are  of  course  entitled  to  grant  discharges  to  the  debtors  of 
the  estate,  which  will  have  the  effect  of  binding  their  constituents ; 
and  in  receiving  payment,  they  may  grant  such  abatements  or 
reductions  as  they  may  think  reasonable.  A.  specific  direction — as, 
for  example,  a  direction  to  sell  lands,  to  accumulate  profits  for  par- 
ticular purposes — will  imply  a  power  commensurate  with  the  direc- 
tion. (See  Campbell  v.  Campbelly  19  November  1852,  15  D.  27.) 
And  in  carrying  out  the  truster's  directions,  they  are  entitled  to 
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take  into  consideration  letters  or  memoranda  written  by  the  truster 
on  the  subject  of  the  trust  {Mitner'a  Trs.  v.  Catoief  25  January 
1853, 15  D.  321). 

Heritable  Property. — Trustees  of  heritable  property  are  em- 
powered, by  a  necessary  implication,  to  make  up  titles  to  the  estate 
in  their  own  persons.  Under  the  old  forms  of  conveyancings  this 
was  a  matter  often  attended  with  considerable  difficulty,  and  gave 
rise  to  many  questions  depending  upon  the  sufficiency  of  the  title, 
an  example  of  which  will  be  found  in  the  case  of  Dutdop  ▼•  Cnaih 
ford  (26  May  1849,  11  D.  1062).  This  source  of  embarrassment 
has  been  remored  to  a  considerable  extent  by  the  provisions  of  the 
Titles  to  Land  Acts,  1858  and  1860.  The  38th  clause  of  the  latter 
Act,  amending  the  provisions  of  the  Act  of  1858,  enables  a  judicial 
factor  to  take  infeftment  by  registering  the  interlocutor  granting 
warrant  for  completing  titles  in  his  person, — the  lands  to  which  tbe 
title  is  to  be  completed  being  specified  in  such  warrant  This 
clause  might  be  extended  with  advantage  to  the  case  of  trustees,  in 
the  event  of  any  legislative  enactment  being  carried  through,  ex* 
tending  the  jurisdiction  and  equitable  control  of  the  Court  of  Ses- 
sion to  private  trusts. 

The  granting  of  leases  fbr  the  ordioary  term  of  endurance,  \m% 
a  necessary  act  of  administration,  falls  within  the  common  law 
powers  of  trustees  charged  with  the  management  of  heritable  estate. 
And,  on  the  same  principle,  trustees  infeft  in  a  superiority  have 
power  to  enter  vassals  {Ker  v.  Busselly  7  Dec.  1838,  1  D.  197). 
But  without  a  special  power,  trustees  would  not  be  in  safety  to  let 
the  property  for  any  term  of  unusual  duration.  On  this  point  the 
decisions  with  reference  to  the  powers  of  factors  are  instructive.  In 
several  recent  cases  the  Court  has  authorized  judicial  factors  to 
grant  mineral  leases  for  somewhat  extended  periods  (see  Petition, 
Speirs'  Tutors,  11  July  1848,  10  D.  1474;  Petition,  Wadddl, 
19  Feb.  1851,  13  D.  789).  Where  express  powers  of  leasing  are 
conferred,  the  trust^leed  will  of  course  form  the  measure  of  the 
powers,  whether  those  are  exercised  by  a  trustee  or  a  judicial 
manager  (Proctor  v.  Warderij  31  Jan.  1824,  2  S.  659).  Trustees 
are  entitled,  without  special  authority,  to  complete  improvements 
undertaken  by  their  constituent.  And,  accordingly,  in  the  case  of 
Edmond  v.  Blmkie  (16  Nov.  1860,  23  D.  p.  21),  the  trustees  were 
found  entitled  to  take  credit  for  the  expense  of  certain  drainage 
operations  amounting  to  upwards  of  L.llOO,  although  the  amoont 
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was  somewhat  in  excess  of  the  sum  contemplated  by  the  truster. 
Bat  it  is  not  to  be  supposed  that  a  trustee  may  at  his  own  hand 
undertake  any  extensive  system  of  improvement  or  melioration, 
although  it  will  be  his  duty  to  lay  out  such  sums  as  are  necessary 
for  ordinary  maintenance  and  repair. 

Appointment  of  Factors  and  Agents. — Trustees  under  family  set- 
tlements are  usually  empowered  to  appoint  factors  and  agents,  and 
even  where  there  is  no  express  power;  yet,  as  their  office  is  gratuitous, 
they  are  entitled  at  common  law  to  avail  themselves  of  the  paid  ser- 
vices of  professional  persons  for  the  discharge  of  such  duties  as  ^re 
not  of  a  discretionary  character  (Bell's  Com.,  6th  Ed.,  1848  ;  Sym 
V.  Charlesj  13  May  1830,  8  S.  741).  There  can  be  no  doubt  that 
trustees  are  entitled,  at  the  expense  of  the  trust,  to  obtain  legal 
advice  and  assistance  in  all  matters  of  difficulty  and  importance. 
The  delegation  of  ordinary  duties  of  administration,  such  as  the 
collection  of  rents,  the  temporary  custody  of  money,  etc.,  will  not, 
in  the  general  case,  render  the  trustees  personally  liable  for  the  de- 
falcations of  the  factor  or  agent  to  whom  those  duties  were  intrusted, 
where  the  appointment  was  unobjectionable,  and  there  was  no  marked 
neglect  in  calling  the  party  to  account  {Cameron  v.  Anderson,  12 
Nov.  1844,  7  D.  92 ;  Thomson  v.  Campbell,  16  Feb.  1838,  16  S. 
560;  Ainslie  v.  Cheape,  6  Feb.  1^35,  13  S.  417).  Trustees  are 
not  entitled  without  special  powers  to  supersede  a  factor  appointed 
by  the  truster  {Fulton  v.  Macalister,  15  Feb.  1831,  9  S.  442). 

Investment  of  Funds, — Trustees  have  not  only  the  power  of 
changing  the  securities  and  investments  of  the  money  committed  to 
their  care,  but  it  is  their  duty  to  do  so  whenever  the  existing  secu- 
rities are  such  as  the  Court  would  not  approve.  This  rule  applies 
emphatically  to  the  case  where  the  trust-estate  consists  of  money 
invested  in  trade.  In  the  two  recent  cases  of  Laird,  and  Cochrane 
V.  Black  <26  June  1855,  17  D.  984 ;  1  Feb.  1855,  17  D.  321), 
trustees  were  made  personally  liable  for  the  profits  accruing  on 
the  investment  of  trust-money  in  their  own  business.  Trustees 
are  also  personally  responsible  for  any  loss  resulting  irom  such 
investments,  whether  personally  interested  in  the  business  or  not 
{Graham  v.  KebU,  10  Nov,  1813, 2  Dow  17 ;  21  July  1820,  6  Pat. 
616).  The  discussion  of  the  question,  whether  trustees  are  liable 
for  loss  resulting  from  the  investment  of  trust-funds  in  tlie  shares  of 
public  companies,  does  not  belong  to  our  subject ;  though  we  may 
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observe  in  passing,  that  the  general  opinion  is  favourable  to  their 
exemption  from  liability  where  the  trustees  are  merely  left  monej, 
or  rather  allowed  the  money  to  remain  invested  as  it  was  left  to 
them.  The  very  fact  that  any  question  has  been  raised  as  to  the 
liability  of  trustees  for  continuing  such  investments,  implies  very 
clearly  the  power,  if  not  the  duty  incumbent  on  the  trustees,  in  all 
such  cases,  of  changing  such  securities,  or  others  of  a  less  precarious 
description. 

Trustees  expressly  authorized  to  invest  money  on  personal  security 
are  not  entitled  to  lend  money  to  individual  beneficiaries  beyond  the 
amount  of  their  shares  on  bills  or  promissory  notes ;  the  object  of 
such  a  power  being  merely  to  enable  the  trust  to  reap  the  benefit  of 
securities  yielding  better  interest  than  heritable  bonds  stock,  but 
not  to  enable  the  parties  to  make  use  of  it  for  the  purpose  of  accom- 
modation (Boss  V.  Boggiey  13  Nov.  1850,  13  D.  44).  We  shall 
have  occasion  to  consider  the  subject  more  fully  in  treating  of 
Extraordinary  Powers. 

Pursuing  and  defending  Actions. — ^The  right  of  action  bebg  a 
privilege  pertaining  to  every  subject,  in  relation  to  all  matters  not 
expressly  withdrawn  from  the  jurisdiction  of  the  courts,  may  be 
exercised  by  trustees  and  factors  as  such  ;  and  they  are,  of  coarse, 
entitled  to  retain  the  expenses  of  all  reasonable  litigation  out  of  the 
estate.  It  is  unnecessary  to  multiply  references  in  support  of  a  doo 
trine  so  well  established.  But  we  may  remark,  that  even  where  the 
validity  of  the  deed  of  appointment  is  itself  the  subject  of  action,  as 
in  the  reduction  of  a  settlement  ex  capite  lectin  the  trustees,  though 
unsuccessful,  are  entitled  to  the  expenses  of  their  defence,  unless 
they  conduct  it  in  a  litigious  spirit,  and  so  as  to  create  unreason- 
able expense  {Morrison  v.  MorrisorCs  Trustees^  23  Dec.  1848, 
11  D.  297 ;  see  also  GrqJiam  and  Others  v.  Marshall  and  Others,  22 
Nov.  1860).  In  the  prosecution  of  actions,  trustees  have  full  power 
to  act  upon  their  own  opinion  and  responsibility ;  and  cannot  be 
compelled  by  the  beneficiary  either  to  carry  on  proceedings  at  their 
own  risk,  or  to  lend  their  names  to  an  action  raised  or  maintained 
at  the  instance  of  the  latter  {Duke  of  Buckingham  v.  Breadalbane's 
Trustees,  17  Jan.  1844,  6  D.  403).  And,  conversely,  a  trustee  may 
not  only  carry  on  actions  to  which  his  constituent  was  originally 
a  party  {Mein  v.  MCall,  7  June  1844,  6  D.  1112),  but  may 
maintain  such  actions  notwithstanding  the  constituent's  disclaimer 
(Carrick  v.  Hutcheson,  12  June  1844,  6  D.  1148).     The  trustee's 
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general  power  of  pursuing  actions  has  been  held  a  sufficient  title 
in  an  application  for  the  constitution  of  entail  improvements  (Fraser 
V.  Lovaiy  24  June  1852,  14  D.  916),  but  it  will  not  entitle  him  to 
pursue  a  di vision  of  common ty  {GrahanCa  Trustees  v.  Boswell^  2 
Dec.  1830,  9  S.  121). 

Transactions  and  References. — ^It  is  settled  that  a  judicial  factor 
has  the  power  of  compromising  doubtful  claims  and  actions ;  and 
the  Court  will  not,  unless  where  the  stake  is  of  great  magnitude, 
either  grant  special  powers  for  the  purpose  of  enabling  him  to  enter 
into  a  compromise,  or  interfere  with  his  discretion  when  exercised 
(see  Pet.  Anderson^  7  March  1855,  17  D.  596,  overruling  Mac- 
dmigallj  24  June  1853,  15  D.  776).  Professor  Bell  was  of  opinion 
that  trustees  have  the  same  power  at  common  law  (Bell,  Com'.,  6 
Ed.  847).  There  being  no  ground  for  distinction  between  the 
powers  of  factors  and  trustees  on  this  matter,  the  authority  of  Bell, 
in  conjunction  with  the  cases  just  cited,  may  be  regarded  as  con- 
clusive. The  general  power  of  compounding,  includes,  of  course,  the 
particular  case  of  accepting  a  dividend  or  composition  in  bankruptcy 
(BelPs  Com.,  6  Ed.  847  ;  Watson  v.  Morrison,  27  June  1848,  10  D. 
1414). 

It  is  by  no  means  certain  that  trustees  may,  without  special  power, 
agree  to  a  reference.  The  authorities  respecting  compromises  are 
not  analogous.  It  may  be  a  prudent  and  judicious  act  of  manage- 
ment to  settle  a  doubtful  claim ;  but  the  propriety  of  superseding 
the  action  of  the  regular  tribunals  by  arbitration  is  not  so  apparent. 
(See  opinion  of  Lord  Curriehill  in  Anderson^s  case,  supra.) 

Franchise. — In  exercising  any  personal  privilege  attached  to  the 
trust-estate,  the  trustee  must  act  under  the  instructions  of  his  con- 
stitnent.  (See  cases  noted  anteay  Vol.  III.  480.)  How  far  this 
principle  applies  to  voting,  has  not  been  expressly  determined. 
Trustees  and  executors  may  vote  on  the  election  of  a  trustee  on  a 
sequestrated  estate.  And  it  would  seem  they  may  vote  as  share- 
bolders  in  railway  companies  upon  their  own  responsibility,  though 
this  has  been  questioned  {Blackburn  v.  Finlay,  4  Feb.  1848,  10  D. 
^90).  Trustees  are  disqualified  by  the  Reform  Act  from  voting  in 
the  election  of  members  of  Parliament. 

Parliamentary  Proceedings. — ^In  the  case  of  Campbell  (12  Jan. 
1847,  9  D.  397)  trustees  were  found  entitled  to  the  expenses  in- 
curred by  them  in  opposing  an  Act  of  Parliament  which  they  believed 
to  be  injurious  to  the  estate.     In  the  case  of  Mackintoshes  Irs.  v. 
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MackifUos/if  where  the  magistrates  of  a  burgh  who  were  tmstees  of  a 
tDortification  had  incurred  expenses  in  promoting  a  bill  for  extend- 
ing the  operation  of  the  charity,  which  was  unsuccessful,  and  tbdr 
spccessors  in  office,  disapproving  of  the  bill,  agreed  to  pay  the 
expenses  of  opposing  it  out  of  the  trust-funds,  the  Court  granted 
interdict  against  the  intended  application  o[  the  funds  for  that  pur- 
pose (30  June  1852, 14  D.  928). 


TJie  Appellate  Jurisdiction  of  the  House  of  Lords  in  Scotch  Causa, 
Illustrated  by  the  Litigation  relating  to  the  Custody  of  the  Marquis 
of  Bute.    By  Nobhan  Macpherson,  A.M.,  Advocate. 

The  prevailing  feeling  among  Scottish  lawyers  as  to  the  judgment 
of  the  House  of  Lords  in  the  Bute  cause,  has  found  expression  in 
Mr  Macpherson's  pamphlet.  The  author,  while  acknowledging  the 
advantages  of  the  Court  of  Appeal,  and  the  generally  satisfactory 
manner  in  which  the  House  of  Lords  has  discharged  its  functions, 
expresses  his  regret  that  it  should  here  have  been  betrayed  into 
indiscriminate  censure  of  the  lower  Courts, — a  regret  in  which  all 
who  would  uphold  the  dignity,  independence,  and  usefulness  of  our 
Courts,  must  sympathize.  That  this  system  of  censuring  the  judi- 
cial conduct  of  the  Courts  below,  has  not  died  with  the  late  Lord 
Chancellor,  is  already  manifest  from  the  conduct  of  his  successor; 
and  it  is  high  time  that  public  opinion,  to  which  even  the  House  of 
Lords  is  amenable,  should  express  its  disapprobation  of  so  uncon- 
stitutional a  course.  Whilst  deprecating  the  manner  in  which  the 
House  of  Lords  has  treated  the  decisions  of  the  Court  of  Session^ 
we  must  acknowledge  its  beneficial  influence  in  checking  the  ten- 
dency in  the  Scottish  Court  to  adhere  too  rigidly  to  technicalities 
and  forms.  Mr  Macpherson's  pamphlet  contains  a  very  Aill  and 
accurate  account  of  the  facts  and  proceedings  in  the  interesting 
cause  with  which  it  deals,  and  ably  exposes  the  errors  and  incon- 
sistencies into  which  the  House  of  Lords  has  fallen,  both  in  the 
matter  of  procedure  and  on  the  merits.  But,  beyond  the  ephe- 
meral interest  of  the  work,  it  has  a  permanent  value,  as  containing 
a  learned  disquisition  on  the  principles  of  international  law,  that 
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sliould  regulate  the  claims  of  conflicting  jurisdictions  to  the  guar- 
dianship of  minors. 

Mr  Macpherson  sums  up  the  fallacies  into  which  the  House  of 
Lords  has  fallen,  under  the  following  legal  deductions  drawn  from 
their  judgment : — 

"  First,  That  in  a  conflict  between  two  foreign  courtB  as  to  the  custody  of  a 
waid,  domicile  is  wholly  immaterial. 

^^  Second,  Tliat  it  may  be  the  duty  of  a  Scotch  Judge  to  take  judicial  notice 
that  a  foreign  law  is  better  than  the  law  which  he  is  sworn  to  administer, 

^^  Third,  That  if  he  thicks  the  foreign  law  better,  it  is  his  duty  to  compel 
&  Scotch  bom,  Scotch  domiciled  pupil  on  the  verge  of  emerging  from  pupillarity, 
to  go  against  his  will  to  that  foreign  country,  on  the  chance  of  the  authorities 
of  that  country  detaining  him  there  by  force,  that  he  may  have  the  benefit  of 
their  law. 

^^  Fourth,  That  in  a  question  as  to  the  custody  of  a  pnpQ  nearly  thirteen  years 
of  age,  and  as  to  whether  he  is  to  be  sent  out  of  the  jurisdiction  or  not,  the  in- 
dinatioDs  of  ihe  pupil  are  wholly  immaterial. 

^'  Fifth,  That  it  is  the  duty  of  the  Scotch  Court  to  acknowledge  judicially  a 
person  alleging  himself  to  be  an  officer  of  the  Court  of  Chancery,  but  who 
brinflB  no  eyiaenoe  whatever  of  his  ever  having  been  appointed  to  the  office 
whioL  he  says  he  holds. 

'^  Six^,  That  it  is  the  duty  of  the  Scotch  Court  to  receive,  as  evidence  of  an 
ocder  of  a  foreign  court,  a  document  in  a  form  not  known  to  the  law  of  Scot- 
land as  a  probative  writ,  and  not  having  the  seal  of  the  foreign  court  attaclied 
to  it,— without  proof  that  the  foreign  court  has  no  seal,  or  t£it  the  order  is  in 
the  usual  form  issued  by  the  Court,  and  without  even  a  notarial  attestation  of 
the  correctness  of  the  copy,  or  of  the  genuineness  of  any  signatures  that  may  be 
obeerved  on  it. 

''  Seventh,  That  the  Scotch  Court  are  not  entitied  to  examine  the  order  of  a 
foreign  court,  but  are  bound  simply  to  obey  it. 

^'  Eighth,  That  where  the  parties  are  at  issue  as  to  the  legal  effect  of  a  foreign 
order  in  liie  coimtry  where  it  was  pronounced,  the  Scotch  Court  are  not 
entitled  to  demand  evidence  as  to  the  foreign  law,  but  are  bound  to  accept  the 
statement  of  its  effect  made  by  the  party  who  desires  to  enforce  the  order. 

"  Ninth,  That  in  a  question  as  to  the  custody  of  a  minor,  where  a  party  claims 
the  custody  from  the  person  to  whom,  apart  from  special  circumstances,  the 
Conrt  would  entrust  it,  it  is  the  duty  of  the  Scotch  Court  not  to  allow  a  proof 
of  disputed  facts,  but  simply  to  accept  pro  veritate  the  statement  of  the  party 
Beeking  to  disturb  the  legal  custody. 

"  Tenth,  That  every  oraer,  whetiier  final  or  interlocutory,  in  a  litis  contesta- 
tion regarding  a  pupU,  is  subject  to  appeal  to  the  House  of  Lords. 

^^  Ekventh,  That,  in  an  appeal  against  an  interlocutor  allowing  a  proof,  it  is 
not  only  legsH  to  reverse  tne  interlocutor,  on  the  ground  that  the  facts  are 
ascertained,  and  require  no  proof ;  but  it  is  conopetent  in  a  court  of  review  to 
proceed  to  iudgment  on  the  merits,  although  the  Court  below  has  not  considered 
or  indicatea  its  views  upon  them.^' 
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Recent  Jury  Trials. — ^The  advantages  of  jury  trial,  as  a  means  of 
determining  qaestions  of  fact,  are  undeniable.  At  the  same  time, 
it  must  be  conceded  that  the  system  is  attended  with  considerable 
disadvantages,  arising  from  a  jury's  liability  to  be  swayed  by  popular 
rather  than  legal  views,  and  from  the  heavy  expenses  at  present 
attendant  upon  a  trial.  Jurymen,  although  anxious  to  discharge 
their  duty  honestly,  have  a  natural  tendency  to  decide  rather  from 
feeling  than  firom  judgment ;  and  where  not  personally  interested, 
directly  or  indirectly,  in  certain  rights  of  property,  are  too  apt  to 
sacrifice  them  to  considerations  of  equity.  If  an  eccentric  testator 
has  disinherited  his  relatives,  or  a  landed  proprietor  has  closed  a 
path  on  his  estate,  useful  to  the  public  from  its  proximity  to  a  town, 
or  prized  for  the  beauty  of  its  scenery,  the  verdict  of  a  jury  deter- 
mines too  often,  not  what  the  testator  or  proprietor  was  entitled  to 
do,  but  what  in  the  opinion  of  the  jury  ought  to  be  done.  This  is 
perhaps  one  of  those  necessary  imperfections  incident  to  all  human 
institutions,  and  for  which  no  effectual  cure  can  be  suggested.  To 
remedy  the  other  evil  of  the  system — the  expenditure  of  time  and 
money  at  present  involved  in  a  jury  trial — several  suggestions  have 
been  made.  The  evil  seems  to  be  every  day  on  the  increase,  and 
arises  in  great  measure  from  the  unnecessarily  elaborate  shape  in 
which  in  Scotland  the  evidence  of  facts,  however  simple,  is  presented 
to  a  jury.  The  diffuse  character  of  the  proof  adduced  at  jury  trials 
is  no  doubt  partly  due  to  our  forms  of  pleading,  which  allow  a 
general  issue,  controlled  only  by  the  statements  on  record,  to  be  put 
to  the  jury,  instead  of  questions  of  fact  in  an  articulate  form.  Bat, 
apart  from  this,  much  might  be  done  to  shorten  and  simplify  the 
proof;  and  the  public  are  entitled  to  trust  to  the  discretion  of  the 
profession  and  the  control  of  the  bench  for  the  reduction  of  the 
system  within  proper  limits.  It  has  been  suggested  that  the  time 
occupied  by  the  presiding  judge  in  taking  down  the  evidence  might 
be  saved  by  the  employment  of  a  shorthand  writer.  This  suggestion 
has  been  given  effect  to  in  the  recent  Conjugal  Rights  Act,  which 
allows  evidence  in  consistoria]  causes  ^^  to  be  taken  down  and  re- 
corded in  shorthand  by  a  writer  skilled  in  shorthand  writing;"  and, 
if  adopted  in  jury  trials,  it  would  effect  a  saving  of  half  the  time 
occupied  under  the  present  system,  and  proportionally  lessen  the 
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expense.  Some  few  practical  obstacles  lie  in  the  way  of  its  adoption, 
the  principal  of  which  is  the  difficulty  of  rendering  such  notes  avail- 
able when  the  trial  proceeds  continuously,  and  no  time  has  been 
allowed  for  their  extension.  This,  however,  might  be  obviated  by 
the  presiding  judge  taking  concise  notes  sufficient  to  guide  him 
in  his  charge ;  and,  in  case  of  dispute,  reference  might  be  made  to 
the  shorthand  record  of  the  evidence,  which  would  necessarily  be 
more  complete  and  more  trustworthy  than  the  judge's  notes  under 
the  present  system.  The  course  adopted  of  late  in  the  Second 
Division,  of  putting  out  for  one  day  all  the  trials  set  down  for  the 
sittings  (whatever  their  number),  has  caused  much  unnecessary  ex- 
pense to  parties,  and  loss  of  time  to  both  jurymen  and  witnesses, 
without  any  conceivable  corresponding  advantage.  It  is  matter  of 
regret  that  the  old  system  of  putting  out,  for  each  day  of  the  sittings, 
the  number  of  causes  which  there  was  any  reasonable  probability  of 
overtaking,  has  been  departed  from  ;  and  it  is  to  be  hoped  that  the 
Court  may  see  fit  again  to  revert  to  a  course  which  so  obviously 
commends  itself  on  every  ground  of  expediency. 

Recent  Statutes. — The  difficulty  of  carrying  through  any  measure 
of  legal  reform  generally  secures  that  a  measure,  if  passed,  is  really 
called  for,  and  obviates  the  danger  otherwise  to  be  apprehended 
fh)m  hasty  and  ill-digested  schemes  emanating  from  unprofessional 
sources.  Several  measures  have  passed  during  the  recent  Session 
of  Parliament,  which  introduce  legal  reforms  of  this  useful  and  ne- 
cessary character.  The  Act  to  amend  the  law  regarding  conjugal 
rights  confers  upon  married  women  certain  rights  and  privileges 
which  have  been  too  long  withheld  from  them.  It  has  been  long 
subject  of  regret,  that  a  dissipated  husband  should  be  entitled  to 
wrest  from  his  wife,  whom  he  had  deserted  and  neglected  to  support, 
any  property  she  might  earn  by  her  own  industry.  This  is  re- 
medied by  the  late  Act,  which  allows  a  wife  deserted  by  her  husband 
to  apply  for  an  order  to  protect  property  which  she  may  acquire  by 
industry  or  succeed  to  after  desertion,  which  order  is  to  have  the 
effect  of  a  decree  of  separation  a  mensd  et  thoro.  After  such  order 
of  protection,  or  decree  of  separation,  the  wife's  property  is  to 
belong  to  her  as  if  she  were  unmarried ;  she  is  to  be  capable  of 
entering  into  obligations,  and  of  suing  and  being  sued ;  and  is  to  be 
personally  liable  for  wrongs  and  injuries.  If  she  again  cohabit  with 
her  husband,  the  property  acquired  by  her  while  separate  is  to  be 
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held  to  her  exclasive  use,  and  her  husband's  jus  mariti  and  right  of 
administration  is  excluded  in  reference  to  it.  Where  a  ^oman 
during  marriage  succeeds  to  property,  she  is  made  entitled  to  a  rea- 
sonable provision  out  of  it  for  her  support,  in  preference  to  her  has- 
band  or  his  creditors.  The  anomalous  distinction  between  bni^^fage 
and  feu,  with  reference  to  the  widow's  claim,  is  abolished,  and  terce 
is  made  exigible  from  the  former  as  well  as  from  the  latter. 

The  statute  also  contains  the  following  provisions  as  to  conastorial 
actions : — The  summons  must  be  served  personally  on  the  defender 
when  not  resident  in  Scotland.  In  actions  of  divorce  and  declarator 
of  nullity  of  marriage,  the  Lord  Advocate  may  enter  appearance. 
In  actions  of  divorce  for  adultery,  the  adulterer  may  be  made  a  co- 
defender,  and  found  liable  in  expenses.  Proofs  are  to  be  taken 
before  the  Lord  Ordinary,  instead  of  the  Sherifis  Commissaries. 
Actions  of  aliment  are  to  be  no  longer  considered  Inner  House 
causes,  but  to  be  disposed  of  like  other  consistorial  causes. 

By  the  Act  to  amend  the  law  relative  to  the  resignation  powers 
and  liabilities  of  gratuitous  trustees,  all  gratuitous  trusts  are  held  to 
include,  unless  the  contrary  be  expressed,  power  to  resign  and  to 
assume  new  trustees ;  and  a  provision  that  the  majority  shall  be  a 
quorum,  and  that  each  trustee  shall  only  be  liable  for  his  own  acts 
and  intromissions,  and  shall  not  be  liable  for  the  acts  and  intro- 
missions of  his*  co-trustees,  or  for  omissions.  The  risk  of  the  trust 
being  defeated  or  rendered  unworkable,  through  failure  to  insert 
such  provisions,  is  obviated  by  including  in  all  cases  those  powers  and 
exemptions  upon  which  the  acceptance  of  office  and  the  execution 
of  the  trust  must  oflen  depend. 

The  Act  to  amend  the  law  regarding  the  registration  of  county 
voters  in  Scotland  assimilates,  in  several  respects,  the  procedure 
in  registration  in  counties  to  that  introduced  for  burghs  by  the 
Burgh  Registration  Act  of  1856.  By  sec.  4,  the  future  valuation 
roll  to  be  made  up  in  any  county  or  burgh  is  to  set  forth,  in 
addition  to  the  particulars  required  by  the  Valuation  Act,  "the 
amount  of  feu-<luty,  ground-annual,  or  other  yearly  consideration 
payable  as  a  condition  of  his  right  by  every  proprietor  of  any  lands 
or  heritages  entered  in  such  roll  as  of  the  yearly  rent  or  value  often 
pounds  or  upwards,  and  the  name  of  the  person  to  whom  the  said 
consideration  is  payable,  and  also  the  rent  calculated  in  terms  of  the 
9th  section  of  2  A  3  Will.  IV.,  c.  65,  payable  by  every  tenant 
holding  any  lands  or  heritages  entered  in  such  roll  as  of  "the 
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jearlj  rent  or  value  of  ten  pounds  and  upwards  under  any  lease 
originally  granted  for  not  less  than  fifty-seven  years,  exclusive  of 
breaks.**  By  sec.  8  the  assessor  is  required  to  make  out  ^^  a  list 
of  all  persons  entered  in  the  register  of  voters  for  the  county  who 
have  died  or  become  disqualified,  and  a  like  list  of  all  persona 
who  shall  appear  from  the  valuation  roll  to  have  become  entitled  to 
vote  for  the  election  of  a  member  of  Parliament  for  the  county.*' 
Provisions  are  also  made  for  the  correction  of  the  list  of  voters,  and 
for  claims  and  objections  being  heard  before  the  Sherifl^,  with  an 
appeal  to  the  senior  Lord  Ordinary  and  Lord  Ordinary  in  Exche- 
quer. A  very  obvious  and  long-desired  improvement  in  the  system 
of  registration  is  thus  introduced,  the  assessor  being  now  bound, 
without  any  application,  to  enter  qualified  persons  on  the  list  of 
voters,  and  the  information  necessary  to  enable  him  to  do  so  being 
famished  by  the  new  valuation  roll. 

Appointment. — ^Mr  Francis  Russell,  Advocate,  has  been  appointed 
Sheriff-sobatitute  of  Bozburghshire,  in  room  of  Mr  John  M.  Craigie, 
resigned. 

Box^ays.'^Edin.y  2d  July  1861.— The  Lords  appoint  Thursday, 
the  5th  day  of  September,  and  Thursday,  the  17th  day  of  October, 
to  be  the  box-days  in  the  ensuing  vacation. 

(Signed)        Dun.  McNeill,  LP.D. 


AUTUMN  CIRCUITS. 

WEST. 

LOBDS  JuSTICE-GlERK  AMD  IVORT. 

Stirling. — ^Monday,  I6th  September,  at  12  Noon. 
Inverary, — ^Friday,  20th  S^^tember. 
Glasgotc^Tneed&jy  24th  Sq>tember,  at  12  Noon. 

A.  Burns  Shakd,  Esq.,  Advocaie-Depute. 
W.  Haiolton  Bell,  Clerk, 

SOUTH. 

Lords  Cowan  and  Ardmillan. 

Jedburgh.—TueBdaj,  17th  September. 
Z>tim/mt.— Friday,  20th  September. 
iiyr.—WedneBday,  26th  September. 

WnjJAM  IvORT,  Esq.,  Advocate-Depute, 
Alexander  Stuart,  CUrk. 

VOL.  V.—NO.  LVIL  SEPTEMBER  1861.  P  P  F 
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NORTH. 

LoBBS  Deas  and  Neaves. 

Pe}'(A.-<TueBday,  10th  September. 
i46crc/€€n.— Wednesday,  18th  September. 
Inverness, — ^Tuesday,  24tb  September. 

F.  L.  M.  Hebiot,  Esq.,  Advocate-Depute. 
James  Aitken,  Clerk, 


Cnglifiti  €uts. 


Poor — Decision  acquiesced  in  by  Legislature. — By  a  series  of  local  Ads,  the 
trustees  of  certain  public  docks  were  empowered  to  take  rates  and  toQg  fnsn 
vessels  entering  therein,  the  proceeds  to  oe  applied  to  the  repair  and  mainten- 
ance of  the  docks  and  harbour ;  and  if  the  amount  raised  should  be  more  than 
sufficient  for  that  purpose,  then  the  rates  and  tolld  were  to  be  lowered.  By 
subsequent  Acts  the  trustees  were  empowered  to  raise  money  for  building  addi- 
tional warehouses,  to  levy  rates  for  payment  of  the  expenses  of  carrying  the 
Acts. into  effect,  paying  interest,  and  maintaining  the  bmldings  so  erected;  bot 
such  additional  warehouses  were  to  be  rateable  to  the  poor,  as  in  the  cise  of 
premises  of  which  there  was  a  beneficial  occupation.  In  the  LiTeipool  cue, 
decided  in  1827  (7  B.  &  G.  61)—^  case  substantially  between  the  same  parties 
as  the  present — ^it  was  held  that  the  dock  company  were  not  rateable  in  reepect 
of  the  dock  dues,  nor  of  the  premises  used  for  the  purposes  of  the  dock,  no  indi- 
vidual having  any  beneficial  occupation  of  these  premises.  Held  (affinning  the 
judgment  of  the  Common  Pleas),  that  as  the  Legislature,  by  its  dedaratioD  aa 
to  we  rateability  of  the  additional  warehouses  and  buildincs  erected  und»  the 
authority  of  the  later  Acts,  had,  by  implication,  aoquiesced  in  the  dedaon  in 
the  Liverpool  case,  it  was  not  competent  to  this  Court  to  interfere  with  tbat 
decision ;  and  that,  therefore,  this  particular  property  was  exempt  from  poor 
rate. — {Mersey  Docks  and  Harbour  Board  v.  Parish  of  Liverpool^  9  W.  R.  706.) 

Injunction — Suit  by  Foreign  Sovereign. — The  actual  reigning  sovereign' of  a 
foreign  State  in  amity  with  Great  Britain  is  entitled  to  sue  in  the  Court  of 
Chancery,  and  to  obtain  an  injunction  to  prevent  the  issuing  of  monetaiy  nota 
manufactured  in  England,  purporting  to  be  notes  of  that  foreign  Siate,  but 
having  no  sanction  &om  its  Government,  if  the  Court  is  satisfied  that  some 
substantial  injury  will  thereby  accrue  to  the  proper^  of  such  foreign  State  and 
to  that  of  the  plaintiff^s  subjects,  whom  he  nas  a  right  to  represent.  Aooord- 
ingly,  monetary  notes  having  been  manufactured  in  this  coimtry,  purporting 
to  be  sanctioned  by  the  State  of  Hungary,  and  signed  by  KossutlL,  a  native  d 
Hungary,  resident  in  England,  "  in  uie  name  of  the  nation,*^  but  which  were 
unauthorized  by  the  existing  government,  an  injunction  was  granted  to  reBtrain 
their  issue,  and  they  were  ordered  to  be  delivered  up  to  be  cancelled  at  the  suit 
of  the  Emperor  of  Austria,  as  Kixig  de  facto  of  nungaiy. — {The  Emperor  of 
Austria  v.  Day  and  Kossuth,  9  W.  R.  712.) 

Mortgage  of  Ship — Liabilities  of  Mortgagee, — A  mortoigee  in  possession  of 
a  ship  is  not  chargeable  if,  in  the  prudent  exercise  of  a  £dr  discretion,  he  ab- 
stains from  selling  her ;  but  if  a  sale  cannot  reasonably  be  effected,  thou^  be  is 
entitled  to  employ  the  ship  at  the  risk  of  the  mortgagor  in  the  ordinary  o)urse 
of  business,  and  in  such  a  manner  as  a  prudent  man  would  use  her  if  ^e  vere 
his  own  property,  yet,  if  he  employs  her  imprudently,  or  in  a  trading  specula- 
tion, he  18  chargeable  with  the  value  of  the  ship  at  the  time  when  he  took  poe- 
session  of  her.    Campbell,  C.  (Knight  Bruce,  L.  J.,  concurring ;  Turner,  L.  J- 
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dub.)  :  I  cannot  concur  in  the  unlimited  right  of  the  mortgagee  to  use  the  ship 
as  the  owner  might  do,  notwithstanding  the  dicta  of  Vice-Chancdlor  Wood  in 
European  Company  y .  Royal  Mail  Company,  which  haye  produced  this  marginal 
note,  ^^  A  mortgagee  of  a  ship  has  power,  under  the  70tli  section  of  the  Mer- 
cliant  Shipping  Act,  1856,  to  use  as  well  as  seU  the  ship  semble,^^  I  doubt 
whether  the  enactments  in  the  statutes  referred  to  as  to  the  rights  and  liabilities 
of  the  mortgagee  of  a  ship,  which  regulate  the  relation  between  the  mortgagee 
and  third  persons,  and  protect  him  both  from  claims  founded  on  contract  and 
on  tort  till  he  has  taken  possession,  are  intended  to  yary  or  regulate  the  power 
of  the  mortgagee  as  between  him  and  the  mortgagor.  At  any  rate,  they  can- 
not be  intend^  to  empower  the  mortgagee,  at  the  expense  and  risk  oi  the  mort- 
gagor, to  send  the  ship  to  any  quarter  of  the  globe,  and  to  employ  her  in  any 
trade  for  which  she  may  be  adapted  for  any  indefinite  length  of  time. — 
(3/flmott  V.  llie  Anchor  Reversionary  Co,,  9  W.  R.  726.) 

Will — Period  of  Vesting. — On  a  gift  to  such  of  seyeral  legatees  as  should  be 
liring  at  the  death  of  a  tenant  for  lij^,  ^*  and  the  issue  of  such  of  them  as  should 
be  then  dead  leaying  issue, '^ — Held,  that  on  the  death  of  one  of  the  original 
legatees,  his  share  yested  absolutely  in  his  issue,  though  they  did  not  suryiye 
the  tenant  for  life.— (Re  PeWs  Will,  9  W.  R.  733.) 

Solicitor  and  Client — Right  of  Lien. — Where  a  solicitor  discharges  his 
client,  the  client  is  entitled  to  tbe  conyenient  use  of  his  papers  in  pending  busi- 
nesB,  notwithstanding  an^  lien  of  the  solicitor.  Wood,  v .  G. :  A  client  who 
employed  a  firm  had  the  right  to  the  seryices  of  all  the  members  of  the  fiirm,  and 
therefore  a  dissolution  of  Sie  partnership  operated  as  a  discharge  of  the  client 
by  the  solicitors  who  had  composed  the  firm.  If  the  firm  had  been  employed 
to  conduct  a  suit,  the  new  sohcitor  mieht  demand  the  papers  for  the  purpose  of 
conducting  that  suit ;  but  as  soon  as  the  suit  was  at  an  end  the  lien  of  the  late 
finn  reyiyed,  and  the  papers  could  not  be  touched  for  any  new  purpose  without 
payment  of  the  amount  due  to  the  late  firm.  This  was  the  rule  in  cases  like 
those  whicii  had  been  cited  where  there  was  a  pending  suit.  A  similar  rule 
applied  to  a  case  of  conyeyancing  business  like  that  carried  on  by  this  firm. 
Any  pending  purchase  or  ouier  matter  must  be  completed ;  but  on  its  comple- 
tion the  papers  must  be  returned  to  the  custody  of « the  late  firm,  to  remain 
there  untu  payment  of  their  bUl. — (Rawlinson  y.  Moss,  9  W.  R.  783.) 

Mistake  of  Facjt — Liability  of  Agent, — ^Where  money  has  been  paid  by  an 
underwriter  to  an  agent  under  a  mistake  of  fact,  and  the  agent  has  either  paid 
it  over  or  settled  his  account  with  his  principal,  and  is  guil^  of  no  fraud  in  the 
matter,  he  is  not  liable  to  refund  the  money.  Cockbum,  C.  J. :  The  question 
for  the  Court  to  decide  in  this  case  is,  whether  the  defendant  is  liable  to  refund 
the  sum'  of  L.200,  which  was  admitted  to  haye  been  paid  to  him  by  the  plain- 
tif 6  under  a  mistake  of  fact.  We  are  of  opinion  that  the  plaintifiPs  knew  that 
the  defendant  was  only  an  agent  when  he  paid  the  money,  and  that  the  latter, 
acting  hand  fide,  paid  oyer,  or  rather  accoimted  for,  the  money  to  hisprincipals  ; 
and  that  upon  this  his  liability  terminated.— (fToWand  y.  Russell,  9  W.  R.  737.) 

Banker — Draught. — If  a  customer  of  a  country  banker  pay  in  a  cheque  to 
the  bank  to  his  own  account,  drawn  on  another  country  banker,  there  is  no 
obligation  in  law  on  the  first-mentioned  banker  to  send  the  cheque  to  the  drawee 
by  Qxe  post  of  the  day  on  which  the  cheque  was  paid  in.  The  proper  rule,  not 
only  as  between  the  parties  to  a  cheque,  but  as  between  a  banker  and  a  cus- 
tomer, unless  circumstances  exist  whicn  imply  a  contract  or  duty  on  the  part  of 
the  banker  to  present  earlier,  or  to  defer  presentment  to  a  later  period,  is  that 
established  in  Rickford  y.  Ridge,  2  Camp.  537.  The  country  banker  into 
whose  bank  a  cheque  is  paid  by  a  customer,  drawn  on  another  country  banker, 
is  not  bound  to  send  the  cheque  for  presentment  until  the  poet  of  the  day  next 
after  that  on  which  the  first-mentioned  banker  receiyes  it ;  and  the  agent  to 
vhom  it  is  sent  receiying  it  on  the  day  on  which  it  is  sent  to  him  is  not  bound 
t<>  present  it  until  the  day  after. — (Hove  y.  Ilenty  and  Another^  9  W.  R.  788.) 
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SBXP^CeriificaU.^BY  17  and  18  Vict.,  c.  104,  sec.  50, '' the  oertifieato  of 
registry  shall  be  used  only  for  the  lawful  navigation  of  the  ship,  and  dudl  ooi 
be  sabject  to  detention  by  reason  of  any  title,  Uen,  charge  or  interest  whatenr, 
which  any  owner,  mortgagee,  or  other  person  may  have,  or  daim  to  have,  od 
or  in  the  ship  described  in  such  certificate ;  and  if  any  peraon  whatever,  whetlicr 
interested  or  not  in  the  ship,  refuses  on  request  to  deUyer  np  such  certiiiate 
when  in  his  possession  or  under  his  control,  to  the  person  for  the  time  being 
entitled  to  md  custody  thereof,  for  the  purposes  of  such  lawful  navigatioii  m 
aforesaid,  or  to  any  registrar,  officer  of  the  customs,  or  other  peraon  I^aJfy  enttzded 
to  require  sudi  deUvery ,  it  shall  be  lawful  for  any  justice,  oy  warrant  under  hn 
hand  and  seal,  or  for  anjr  court  capable  of  taking'  cognizance  of  such  matter,  to 
cause  the  person  so  refusing  to  appear  before  him,  and  to  be  examined  toodung 
such  refusal."    Heid  by  the  Ex.  Gh.  as  the  construction  of  this  dause,  thst  a 
pledge  of  the  certificate  could  not  be  maintained.  Williams,  J. :  The  oonsfanidaoii 
whi<m  the  Gouii  of  Queen's  Bench  haye  put  on  that  part  of  the  section  in  ques^ 
tion  is,  that  it  was  intended  to  be  a  direct  and  independent  prohibition  of  any 
dealing  with  any  certificate  for  any  other  purpose  than  for  the  nayigation  d 
the  ship,  and  that  as  this  prohibition  must  necessarily  include  such  a  pledge  at 
the  certificate  as  was  reliea  on  for  the  defence,  it  rendered  it  illegal  and  yoid, 
and  therefore  would  not  afford  any  justification  for  the  refusal  to  give  up  the 
instrument.    Notwithstanding  the  doubt  we  haye  expressed,  we  cannot  say  wc 
are  satined  that  the  Court  of  Queen's  Bench  was  wrong  in  tins  yiew,  and  there- 
fore we  think  the  judgment  ought  to  be  o&rmed»---{Wiley  y.  Crawford^  9 
W.  R.  741.) 

Marine  Insurance — Policy  on  Telegraph  Cable. — A.,  previously  to  the  attempt 
to  lay  down  an  electric  cable  between  Ireland  and  ijnerica,  had  insured  lus 
share  in  the  Atlantic  Telegraph  Go.  The  policy  was  in  the  usual  fonn  d 
marine  insurance,  with  the  addition  of  a  speoal  agreement  that  the  insoranoe 
"  should  cover  and  include  the  successful  working  of  the  cable  when  hud  down." 
The  cable  was  laid  down,  but  proved  inefficient,  partly  by  reason  of  an  mjarj 
which  it  had  undergone^  previous  to  the  shipment,  and  partly  through  tbe 
natural  effect  of  the  action  of  the  sea.  Held  by  the  Q.  6.,  that  the  under- 
writer was  not  liable  to  indemnify  A.  against  the  loss  resulting  from  the 
injurious  df ects  of  the  ordinary  and  naturad  action  of  the  sea- water  upon  the 
cable  as  loss  caused  by  "  perils  of  the  sea.^*  Per  Gockbum,  C.  J. :  Although 
the  policy  was  expressed  to  be  effected  on  A.'s  "  share  in  the  Atlantic  Telegraph 
Go.,^*  it  was,  in  effect,  on  the  cable  itself ;  and,  accordingly,  that  a  loss  d  370 
mOes  of  the  cable  by  the  '*  perils  of  the  sea*^  came  within  tJie  policy. — {Pater- 
son  y.  Harris,  9  W.  R.  743.) 

Master  and  S^BYAKr-^Injury  Jrom  Negligence, — ^Where  a  master  of  a  coal- 
mine authorized  his  workmen  to  use  the  shaft  while  it  was  in  an  unsafe  condi- 
tion to  his  knowledge,  and  an  injury  resulted  therefrom  to  one  of  the  woiboeD, 
who  was  using  the  shaft  vrithout  knowledge  of  the  danger, — Held,  that  the 
master  was  liable  for  personal  negligence.  Held,  also,  that  where  one  of  two 
partners  in  a  coal-mine  acts  as  manager,  and  is  guilty  of  personal  negligence, 
his  copartner  is  jointly  liable  for  the  injury  resulting  from  such  negl^ence. 
Crompton,  J. :  In  Tarrant  y.  Webb,  the  personal  n^ligence  of  the  master  was 
the  employment  of  an  incompetent  fellow-servant.  In  Ormond  v.  Holloa^  it  is 
said  that  the  master  must  be  ^^uilty  of  personally  interfering  and  entrappiDg 
the  servant  into  the  danger  which  results  in  the  injury.  I  am  of  otnnion  that 
if  the  master  knows  of  the  unsafe  condition  of  machinery,  or,  as  in  tnis  case,  of 
the  shaft,  and  authorizes  it  to  be  used  by  his  servants,  it  is  sufBcient  negligence 
on  his  part.  There  may  be  a  doubt  as  to  his  liability  where  the  plaintiff  hrnaelf 
knows  of  the  danger.^A/c/for  v.  Shaw  and  Unwin,  9  W.  R.  748.) 

Gabriebs — Luggage, — ^A  ticket  was  taken  by  an  agent  for  the  plaintiff,  as  a 
passenger  by  the  deitendants'  ship  from  New  York,  in  America,  to  the  United 
Kingdom.     On  the  ticket  was  this  condition — ^^  The  ship  will  not  be  acoount- 
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able  lor  luggage,  goods,  or  other  deflGription  of  property,  unlen  bilb  of  lading 

haTe  been  sigi^  Sierafor ;  each  paasenger  allowed  twenty  cubic  feet  of  Ingcage 

free,  bat  no  jewdkfj,  bullion,  etc.,  -wili  be  carried  aa  iu£^;age."    No  UQ  of 

la^ng  was  offered  to  the  plaintiff.    The  ship  waa  lost,  and  with  it  the  plaintiff^s 

^SS^^S^  ^^  ^  voyage  by  the  negHg^ioe  of  the  ddPendanta'  aerranta.    Held 

by  the  Q.  B.,  that  the  atipalation  for  a  bill  of  lading  aa  a  condition  for 

the  defendants  being  accountable  was  absolute,  and  that  they  were  not  liable 

for  the  Ion  of  any  part  of  the  plaintiff^s  luggage,  the  stipulation  for  twenty 

culac  feet  of  luggage  free  being  an  exemption  mm  the  cnarge  so  fax  and  no 

farther,  leaving  the  passenger  either  to  get  a  bill  of  lading  for  all  for  which  he 

intended  to  make  the  ship  accountable,  and  at  the  same  time  giving  him  the 

option  of  taking  luggage  under  his  personal  control  without  a  bi&  of  lading,  but 

in  that  case  carrying  it  at  his  own  risk.    Erie,  C.  J. :  The  plaintiff  contended 

that,  aa  no  bill  ol  lading  was  offered,  the  <kf endants  could  not  take  advantage 

of  their  condition.    But  in  this,  we  also  think,  he  fails.    If  he  had  offered  to 

take  a  bill  of  lading,  and  had  not  been  able  to  obtain  it,  as  was  the  case  in 

Goodman  v.  The  Great  Western  EaUutay  Co.,  12  G.  B.  818,  there  would  have 

been  ground  for  the  argument ;  but  there  was  no  evidence  that  he  had  done  so. 

-^WUUm  V.  The  Royal  Atlantic  Mail  Steam  Navigation  Co.,  9  W.  R.  748.) 

Statute  of  Limitationb — Achnowledament — ^The  following  contained  in  a 
letter—*'  I  have  received  a  letter  from  Messrs  P.  &  L.,  solicitors,  requesting  me 
to  pay  you  an  account  of  L.40,  98.  6d.  I  have  no  wish  to  have  anything  to  do 
mm  the  lawyers,  much  less  do  I  wish  to  deny  a  just  debt.  I  cannot,  however, 
get  rid  of  the  notion  that  my  account  with  you  was  settled  when  I  left  the  army 
in  1851.  But  as  you  declare  it  was  not  settled,  I  am  willing  to  pay  you  L.10 
per  annum  until  it  is  liquidated.  Should  this  proposal  meet  with  your  appro- 
bation we  can  make  arrangements  accordingly.*'  Held  by  the  G.  P.,  not  a  suf- 
ficient acknowledgment  to  take  the  debt  out  of  the  Statute  of  Limitations,  by 
which  it  was  previously  barred. — (Buckmaster  and  Another  v.  RusaeU,  9  W.  R. 
74d.) 

FabtKKBSHIF — Arbitration  Claiue.-^AB  agreement  in  nartnership  articles  to 
snlsnit  disputes  to  arbitration  is  not  an  ille^  withdrawal  from  the  decision  of 
the  Court ;  but  if  a  negative  covenant  not  to  sue  is  superadded  upon  such  arbi- 
tration clause,  such  covenant  is  an  iUegal  withdrawal.  Kindersley,  Y.  G. :  The 
general  principle  was,  that  it  was  illegal  by  imy  agreement  to  withdraw  theded- 
sioa  of  the  question  from  the  ordinary  tribunals  of  the  country ;  but  if  A. 
agreed  with  B.  that  in  the  event  of  his  doing,  or  omitting  to  do,  a  particular 
act,  A.  would  pay,  not  a  particular  sum  of  money  for  damage,  but  such  an 
amoant  as  an  arbitrator  ta  be  appointed  should  agree  upon,  that  was  lawful, 
and  was  not  a  withdrawing,  and  it  was  no  breach  df  the  contract  to  sue  before 
tlie  arbitrator  had  come  to  a  determination ;  and  his  Honour  did  not  find 
that  either  Lord  Granworth  or  Lord  Gampbell,  or  the  common  law  judges  who 
aaaisted  the  House  of  Lords  in  a  previous  case,  put  it  on  the  footing  of  a  negative 
claoae ;  and  it  was,  therefore,  necessary  to  consider  whether  a  negative  clause 
was  on  tiie  same  footing  as  an  agreement  for  arbitration,  or  an  agreement  be- 
tween the  parties.  The  case  of  Norton  v.  Sayer,  in  the  Exchequer,  was  not  in- 
coofliBtent  with  Scott  v.  Avery ^  and  the  Gourt  of  Exchequer  were  of  oponion  that 
if  there  was  an  arbitration  clause,  and  superadded  upon  that  a  negative  clause, 
that  neither  party  should  bring  an  action  before  the  arbitrator  had  made  his 
award,  that  that  was  an  illegal  withdrawing  of  the  decision  of  this  question. — 
(leev.Pa^c,  9W.  R.  764.) 

Vendob  and  Purchaser — Specific  Performance — Contract  to  SeU  Shares  in 
a  Jmt  Stock  Company — Power  of  Directors — Jus  disponendi. — Specific  per- 
farmance  was  decreed  of  a  contract  by  a  shareholder  to  sell  shares  in  a  joint 
stock  company,  although  the  directors  of  the  company  objected  to  the  transfer 
of  the  shares  being  made  to  the  person  with  whom  the  contract  was  entered 
into.   The  Gourt  being  of  opinion  that  the  ckuse  in  the  deed  of  settlement,  that 
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DO  shareholder  should  transfer  his  shares  except  in  such  manner  as  the  directors 
should  approve,  did  not  authorize  the  directors  to  prohibit  a  shareholder  from 
contracting  to  sell  his  shares.  The  M.  R. :  It  is  quite  true  that  in  ordinarj  cases 
of  partnerelup  it  may  be' a  very  just  proyision  to  introduce  into  the  srtideB  of 
partnership  tnat  no  person  shidl  be  introduced  into  the  partnership  vitbont  the 
consent  of  the  others,  and  that  one  partner  should  not  be  able  to  dispose  of  hii 
share  without  the  consent  of  the  others,  because  in  an  ardinarr  partDership 
eyery  partner  has  a  share  in  the  management  of  it.  But  these  shares  in  ym 
stock  companies,  which  do  not  belong  to  any  of  the  directors,  are  perfectly  dis- 
tinct and  separate  from  such  cases.  They  are,  in  fact,  in  the  nature  ci  propert? , 
and  according  to  the  ordinary  rule  with  respect  to  property,  every  person  who 
is  possessed  of  property  has  a  right  to  dispose  of  it  by  law,  except  to  the  extent 
that  he  may  have  entered  into  any  contract  which  fetters  or  diminishes  that 
right,  or  derogates  from  it,  and  therefore  unless  there  is  something  which  pre- 
vents him  from  entering  into  that  contract  he  has  a  right  to  dispose  of  hispro- 
perty  in  any  share  in  a  joint  stock  company. — (^PooU  v.  MiddUtan,  9  n .  R. 
768.) 

Railwat — Power  to  make  Railway, — H.,  being  the  owner  of  lands  abatdng 
upon  an  estuary,  a  railway  company  obtain  an  Act  for  making  a  railway,  whicb 
cuts  ofip  the  communication  between  the  property  of  H.  and  the  estuary ;  and  in 
such  Act  is  a  section  reciting  that  such  Ime  would  obstruct  the  £ree  inteancooKe 
between  the  lands  and  the  sea,  and  deprive  them  of  their  natural  advantages: 
that  the  lands  abounded  with  minerals,  which  were  the  property  of  the  owum 
of  the  soil,  and  w^re  well  situated  for  purposes  of  commerce ;  and  it  was  desir- 
able to  give  facilities  of  access  between  the  sea  and  the  lands.  It  was  therefore 
enacted  that  nothing  in  the  Act  should  prevent  the  owners, /occupiers,  or  lessees 
of  the  lands,  mines,  manufactories,  etc.,  lying  near  to  and  adjoining  the  railway, 
and  in  parts  adjacent,  at  any  time  thereafter,  as  occasion  might  require,  from 
making  any  railway,  ways,  etc.,  across  the  company ^s  railway,  so  that  such  rail- 
ways, ways,  etc.,  should  be  made  either  above  or  below  the  company^s  railway, 
and  to  use  such  railways,  ways,  etc.,  for  the  benefit  of  themselves  and  all  and 
every  other  person  and  persons  to  whom  they  might  give  leave,  etc.,  in  such  way 
and  for  such  purposes  as  they  might  require,  so  that  such  railway,  tram-road, 
etc.,  did  not  prevent  the  free  passage  upon  the  company^s  line,  and  the  works 
were  under  the  superintendence  and  to  the  satisfaction  of  the  company's  en- 
gineer ;  and  that  the  company  should  not  be  entitled  to  demand  any  tonnage  at 
compensation  for,  the  makmg  of  such  way,  or  the  passing  of  any  goods,  persoiis, 
horses,  carts  and  carriages,  mines,  etc.,  and  other  matters  and  things  along  any 
such  railway,  tramway,  etc.  H.,  under  this  section,  claimed  the  right  to  nuike  a 
public  railway  for  all  lawful  purposes  within  the  section,  and  filed  a  bill  to  re- 
strain the  company  from  interfering  with  his  so  doing.  Held,  both  on  motion 
for  an  injunction  and  at  the  hearing  by  Kindersley,  V.-C,  and  one  common 
law  judge  out  of  two,  that  H.  had  no  such  right.  As  to  costs,  Channel!,  B. : 
The  intention,  looking  at  the  preamble  alone,  was  to  preserve  to  the  owners, 
etc.,  such  natural  advantages  as  they  theretofore  possesseo,  but  of  which,  but  for 
the  protection  of  the  Le^ature,  the  ddFendants'  railway  would  deprive  them. 
It  was  an  established  rule,  that  effect  must  be  given  to  an  enacting  clause, 
though  it  went  far  beyond  the  preamble,  supposing  the  words  clear  and  explicit : 
De  Crespigny  v.  Wittemoom,  4.  T.  R.  793  ;  Lees  v.  Summersgill,  17  Ves.  508. 
If  the  enacting  clauses  then  admitted  of  but  one  meaning,  that  must  prevail, 
notwithstanding  an  argument  to  the  contrary  derivable  from  the  preamble ;  hiu 
if  the  words  were  not  clear  the  preamble  might  be  had  recourse  to :  Mason  r. 
Armitage,  13  Ves.  25  ;  Dwarrison  Statutes,  655-8.— -(fi'tt^/ie*  v.  The  Chester  and 
Holyhead  Railway  Co.,  9  W.  R.  760.) 

Res  Judicata — Demurrer, — This  was  an  appeal  from  an  order  of  Yiee-Chan- 
cellor  Stuart  overruling  a  plea.  The  plaintiff  was  lessee  of  certain  minerals  and 
premises,  and  had  filed  a  bill  before  Vice-Chancellor  Wood,  to  set  aside  the  lease. 
The  defendant  demurred  to  the  bill,  and  the  V4ce-Chanc4}llor  allowed  the  de- 
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murrer  with  leave  to  amend.  Instead  of  amending,  the  plaintiff  abandoned  the 
bill,  and  filed  a  fresh  bill  before  Vice-chancellor  Stuart,  against  the  same  de- 
fendant {(xt  the  same  object,  but  containing  divers  new  allegations.  The  defend- 
ant filed  a  plea  to  the  second  bill  setting  out  at  length  the  first  bill  and  the 
proceedings  on  the  first  suit,  and  stating  further  that  the  Court  upon  the  de- 
mmrer  clearly  decided  upon  the  merits  of  the  question  between  the  plaintifip  and 
defendant  in  respect  of  me  matter  which  the  bill  was  for,  and  that  the  present 
bill  was  for  the  same  matter  as  the  matter  which  the  first  bill  was  for,  and  that 
the  documents  aUeged  and  set  f ordi  in  the  present  bill  were  the  same  documents 
as  were  alleged  and  set  forth  in  the  first  oill.  Knight  Bruce,  L.  J. :  I  am  of 
opimon  that  it  is  quite  consistent  with  the  truth  of  every  allegation  contained 
in  the  former  bill,  and  the  insufficiency  of  those  allegations  to  ground  a  decree, 
that  upon  establishing  the  facts  alleged  in  the  second  bill  there  would  be  a  title 
to  relief.  The  words  ^^  fraud  '*  and  ^'  concealment "  are,  I  agree,  not  used  in 
the  second  bill,  nor  is  it  necessary  to  use  harsh  terms ;  but  there  is  in  the  second 
bill  language  equivalent  to  a  charge  of  fraud  and  concealment  against  the  lessor 
and  against  his  agents,  at  which  result  we  cannot  arrive  merely  from  the  gentle 
and  alternative  statements  (if  I  may  use  the  expressions),  alone  contained  on  the 
sabject  in  the  former  bill.  I  am  of  opinion,  therefore,  that  the  plea  was  correctly 
oremiled,  and  that  the  appeal  is  manifestly  without  foundation. — {Marchioness 
of  Londonderry  v.  Baker,  9  W.  R.  763.) 

Trustee — Fraud. — ^A.  and  B.  were  co-trustees  of  a  sum  of  stock  standing  in 
their  names,  part  of  the  X.  trust-estate.  B.  was  also  sole  trustee  of  a  larger  sum 
of  stock  standing  in  his  name,  part  of  the  Y.  trust-estate.  B.  appropriated  the 
Y.  stock  to  his  own  purposes,  and  (being  pressed  by  the  inquiries  of  the  Y.  cestuis 
que  trust)  in  order  to  replace  it  he  induced  A.  to  transfer  the  X.  stock  into  his 
(B.'s)  name  alone,  upon  having  an  assignment  made  to  him  by  B.  of  a  mortgage 
of  freehold  property  which  B.  pretended  had  been  granted  to  him  to  secure  a 
sum  of  money  advanced  by  him  to  the  mortgagor,  equal  to  the  amount  of  the  X. 
stock.  This  mortgage  turned  out  to  be  a  forgery.  As  soon  as  the  X.  stock  was 
transferred  into  B.^s  name  alone,  he  paid  int^  the  same  stock  an  additional  sum 
sufficient  to  make  up  the  amount  of  the  Y.  stock,  and  then  gave  notice  to  the  Y. 
cestuis  que  trust  that  such  sum  of  stock  standing  in  his  name  represented  their 
trust-fund,  and  they  put  a  distringas  upon  it.  B.  afterwards  oied  insolvent ; 
and  at  his  death  the  same  sum  of  stock  was  still  standing  in  his  name.  A.  hav- 
ing discovered  that  the  aUeged  mortgage-deed  was  forged  by  B.,  instituted  this 
suit  against  the  Y.  cestuis  que  trust  to  obtain  the  transfer  to  him  for  the  benefit 
of  his  cestuis  que  trust  of  so  much  of  the  stock  standing  )n  the  name  of  B.  as 
represented  the  original  X.  stock.  Held  by  the  Lord  C.  and  L.  J.  J.,  affinning 
a  decision  of  the  ]£ister  of  the  RoUs^  that  the  claim  of  the  Y.  cestuis  aue  trust 
must  prevail  over  that  of  the  original  cestuis  que  trust  of  the  stock,  and  the  bill 
be  dismissed  with  costs.— (Com  v.  James,  9  W.  R.  771.) 

Winding  up — Provident  Societies, — ^A  society  certified  under  the  Industrial 
and  Provident  Societies'  Acts  was  held  to  be  within  the  povisions  of  the  Joint 
Stock  Companies  Winding-up  Acts,  and  an  order  for  wmding  up  such  society 
was  made  accordingly. — (In  re  The  National  Industrial  and  Provident  Society, 
9  W.  B.  774.) 

Railway — Jurisdiction. — ^Where  a  railway  company  take  land  and  occasion 
costs  to  be  incurred,  which  never  would  have  been  necessary  if  it  had  not  been 
taken,  the  company  must  pay  those  costa ;  but  the  Court  mil  consider  in  everf 
case  whether  the  appearance  and  representation  of  parties  is  oppressive,  in  whicn 
case  it  will  not  allow  such  costs.  Where  a  railway  company  take  possession 
wrongfully  before  paying  money  into  Court,  or  talune  any  proceedings  under 
the  Acts,  upon  a  subsequent  j^tition  as  to  money  paia  into  t)ourt,  there  is  no 
jurisdiction  to  deal  with  costs  mcurred  in  consequence  of  taking  such  possession. 
—{Haynes  v.  Barton,  in  re  The  Metropolitan  Railway  Act,  9  W.  R.  777.) 

Specific  Pebfobkance — Agreement — Semble. — That  specific   performance 
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will  not  be  granted  of  an  agreement  to  take  flharee  in  a  registoed  oompanj,  ao 
as  to  enable  tlie  directoxs  to  sue  the  allottee  for  calls  upon  anch  sfaarai;  the 
letter  notifying  the  allotment  stating  that  in  default  of  acceptance  theshara 
and  the  deposit  paid  upon  them  would  be  forfeited.  Wood,  Y.-C. :  Hie  \a& 
ay  erred  that  the  company  had  duly  allotted  the  shares  to  the  defendant,  and  the 
allotment  was  notified  to  him  by  the  secretary.  But  the  document  notifyiiig 
the  allotment  also  contained  this  statement,  that  in  de&hult  of  signing  the  me- 
morandum and  articles  of  association,  the  shares  and  deposit  would  be  forfdted 
to  the  company.  This  was  certainly  a  singular  notification,  as  it  did  not  aeree 
with  the  provisions  of  the  artides  of  association  set  forth  in  the  bilL  En  Ho- 
nour, after  adyerting  to  the  arguments  on  behalf  of  the  plaintiff,  said  l^t  Uu 
clause  rendered  the  contract  open  to  very  great  doubt,  by  imposing  a  new  ooo- 
dition  as  to  the  acceptance  of  tne  shares  not  contained  in  the  artickB  of  sBBOca- 
tion.  Even  assuming  acquiescence  by  the  defendant  in  this  new  conditioB, 
there  was  no  reservation,  as  in  the  articles  of  association,  of  any  right  in  the 
directoro  to  sue  for  unpaid  calk,  notwithstanding  the  forfeiture  of  tibe  shares. 
^Tke  Oriental  Inland  Steam  Navigation  Co.  ^Limited)  v.  Brigffg^  9  W.  B.  77a) 

Will — Construction. — The  testator  in  this  cause  made  a  devise  of  real  estate 
subject  to  a  charge  in  the  following  terms : — **  Subject  to  the  payment  of  the 
sum  of  L.1000  to  Edwin  Eddison,  solicitor,  by  payment  of  L.50  a  year  to  him 
for  twenty  years  next  after  my  death.  And  I  request  him,  yearly,  and  every  year 
so  long  as  ne  lives,  to  attend  gratuitously  the  annual  meeting  of  my  execnton 
on  or  about  the  day  of  my  death,  and  to  audit  and  examine  the  accounts,  and  to 
give  them  his  best  advice  and  instructions."  Wood,  V.  C,  held  that  tiie  LIOOO 
was  given  absolutely.— (Wett^  v.  Wood,  9  W.  R  780.) 

Pabtkebship — Dishonesty. — ^To  an  action  for  breach  of  contract  in  not  ta^ 
the  plaintiff  into  partnership,  the  defendant  pleaded  that  previous  to  makiiig 
the  agreement  the  defendant  was  in  partnership  with  one  J,  8.,  and  that  the 
defendant  made  the  agreement  mentioned  on  the  faith  that  the  plaintiff  had 
acted  with  honesty  towards  the  said  J.  S. ;  but  that  after  the  making  of  ^ 
agreement  in  the  declaration,  and  before  any  breach  thereof,  the  defencbnt  dis- 
covered that  the  plaintiff  had,  before  the  making  of  the  said  agreement,  bm 
time  to  time  acted  with  fraud  and  dishonesty  towards  the  said  J.  S. ;  and  that 
by  reason  thereof  the  defendant  repudiated  the  said  agreement,  and  refoaed  to 
become  partner  with  the  plaintiff.  Held  by  the  C.  P.,  on  demurrer,  a  bad  plea. 
-^Andreioes  v.  Garstine,  9  W.  R.  782.) 

Deed — Parol  Agreement. — ^The  defendant  took  a  lease  of  part  of  a  hooBefran 
J.  B.  by  deed,  which  stipulated  that  the  rent  should  be  ascertained  bv  vahiatioD. 
Valuers  were  appointed,  but  did  not  ascertain  ihe  rent.  The  dtfenaant,  never- 
theless, occupied  the  apartments.  After  the  death  of  J.  B.,  a  parol  agreement 
was  entered  mto  between  the  plaintiff  (J.  B.^s  administrator)  and  the  defendant 
that  the  valuation  should  not  be  proceeded  with,  but  that  the  defendant  ahoold 
pay  a  stipulated  sum  for  his  occupation,  and  that  neither  party  should  call  upoo 
the  other  to  carry  out  the  terms  of  the  deed.  Held  by  the  Court  of  C.  P.,  npon 
demurrer  to  a  count  in  the  declaration  for  the  sum  stipulated,  that  the  parol 
agreement  was  not  void  as  conflicting  with  the  terms  of  the  deed,  and  that  there 
was  a  good  consideration  to  support  the  ddfendant^s  promise.^2VaM  v.  im- 
«<r<w^,  9W.  R.  782.) 


THE 


JOURNAL    OF   JURISPRUDENCE. 


NOTES  ON  THE  LEGISLATION  OP  THE  YEAR 

24"^  VictoricPy  cap.  11. 
22**  et  23^  VictoricB,  cap.  63. 
Law  Ascertainment  Acts. 

The  Act  of  last  session  establishing  a  teciprocal  right  on  the  part 
of  Her  Majes^s  Snperior  Coorts,  and  those  of  other  goyemments, 
who  may  have  entered,  into  conventions  to  that  effect,  to  obtain 
an  anthoritative  opinion  on  qnestions  of  foreign  law  arising  on  the 
facts  submitted  to  them  for  decision,  is  simply  an  extension  of  the 
area  of  operation  of  the  Law  Ascertainment  Act  of  1859.  The 
phraaaology  of  the  new  Act  is  of  necessity  very  general ;  the.  enact- 
ments being  of  the  nature  of  rules  of  practice  aj^heable  to  all  Her 
Majesty's  courts,  but  expressed  without  reference  to  the  technical 
language  of  any. 

The  preamble  explains  that  the  relations  established  by  the  statute 
are  to  subsist  between  the  Superior  Courts  of  Her  Majest/s 
domiinons,  and  those  of  ^^  any  foreign  country  or  state,  with  the 
gOTeromeDt  of  which  Her  Majesty  may  be  pleased  to  enter  into  a 
convention,'*  etc 

Sec  1  authorizes  any  of  Her  Majesty's  Superior  Courts  to  ap- 
prove of  a  stated  case,  setting  fiarth  the  facts  in  the  cause,  as  these 
may  be  ascertained  by  verdict  or  agreement;  and  thereupon  to  ad- 
just sach  questions  of  law  arising  out  of  the  same,  on  which  they 
may  desire  to  have  the  opinion -of  the  foreign  court,  for  the  purpose 
of  remitting  the  same  to  the  foreign  court  for  its  opinion.  This 
clanse  is  an  exact  counterpart  of  the  first  branch  of  sec.  1  of  the  Law 
Ascertainpient  Act,  1859.    Its  adaptation  to  the  forms  of  Court  of 

VOL.  v.— NO.  LVni.  OCrOBER  1861.  Q  Q  Q 
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Session  procedure  is  sufficiently  obvious.  The  remit  must  (by  see  4) 
proceed  from  one  of  the  divisions  of  the  Court. 

Sec.  2  relates  to  the  mode  of  applying  the  opinion  of  the  foreign 
tribunal  when  obtained,  and  corresponds  to  sec.  3  of  the  original  Act 
Under  this  section,  it  will  be  competent  to  the  party,  having  obtained 
a  copy  of  the  opinion  in  question,  duly  certified  by  an  officer  of 
the  foreign  court,  to  lodge  the  same  with  the  clerk  to  the  process  m 
the  Inner  House,  together  with  notice  of  a  motion  for  applying  the 
opinion.  If  the  remit  has  been  made  before  answer,  the  Court  may 
direct  the  opinion  to  be  laid  before  a  jury,  along  with  the  other  hcts 
of  the  case.  If  dissatisfied  with  the  opinion  returned,  the  Conit 
may  again  remit,  with  explanations,  to  the  same,  or  to  another 
Superior  Court. 

Sec.  3.  In  the  event  of  a  case  being  remitt^  for  the  opinion 
of  the  Court  of  Session,  such  case  is  to  be  submitted  to  the  Court 
along  with  a  petition  from  one  of  the  parties ;  and  it  may  thereafter 
be  disposed  of,  either  with  or  without  argument.  The  Court  is, 
moreover,  empowered  ^^  to  take  such  further  procedure  thereupon  as 
to  them  shall  seem  proper," — a  latitude  of  jurisdiction  which  is  more 
likely  to  be  productive  of  delay  than  conducive  to  the  prompt  advis- 
ing of  questions  of  this  nature. 

Sec.  4  specifies  the  courts  within  Her  Majesty's  dominions  upm 
which  jurisdiction  is  by  the  Act  conferred.  They  are  the  same  that 
are  mentioned  in  the  original  Act. 

24**  VictoricBf  cap.  17. 
Smoke  Nuisances  Prevention  Amendment  AcL 

The  sole  object  of  this  enactment  is  the  abolition  of  the  formalitj 
of  obtaining  the  Lord  Advocate's  concurrence  to  prosecutions  nnder 
the  Smoke  Act.  We  understand  that  some  difficulties  had  arisen 
regarding  the  form  in  which  the  concurrence  should  be  expressed; 
and  the  concurrence  was,  in  consequence,  made  to  share  the  fate  of 
many  other  obsolete  formalities. 

24°  et  25°  VictaricBy  cap.  21. 
Excise  and  Stamp  Act, 

The  clauses  relative  to  the  letting  of  tenements  may  require  some 
little  attention  from  members  of  the  profession,  many  of  whom  are 


NOTES  ON  THE  LEOISLATION  OF  THE  YEAR.  493 

Decessarily  employed  in  carrying  through  such  transactions  for  their 
clients.  In  the  first  place,  it  is  to  be  observed  that,  by  sec.  13, 
agents  employed  in  the  management  of  landed  property,  and  certifi- 
cated attorneys,  solicitors,  etc.,  are  exempted  firom  the  obligation  to 
take  out  a  license  as  house-agents  under  the  preceding  sections. 
The  exemption  is,  as  our  readers  know,  not  a  privilege,  but  an  act 
of  bare  justice  to  the  lawyers,  who  are  already  condemned  to  pay  a 
heavy  tax  for  permission  to  carry  on  their  lawfiil  business ;  and  are, 
besides,  obliged  to  act  as  agents  for  the  Government  in  the  collection 
of  the  stamp  duties,  and  virtually  to  guarantee  payment  by  ad- 
vancing out  of  pocket  the  money  expended  in  the  purchase  of  stamps. 
Sec.  14  imposes  a  stamp  duty  of  half-a-crown  on  leases,  or  agree- 
ments for  the  lease  of  any  furnished  house  for  any  period  less 
than  a  year,  with  a  progressive  duty  of  equal  amount.  The  duty 
may  be  paid  by  affixing  an  adhesive  stamp,  to  be  provided  for  the 
purpose ;  across  which  must  be  written  the  date  and  the  names  of 
one  of  the  contracting  parties  on  each  side. 

24°  et  25**  VietoricBy  cap.  50. 
Ihxnsfer  of  Railway  Mortgages  and  Bonds, 

This  Act  is  worth  noticing  for  the  sake  of  the  schedule,  which  is  an 
example  of  a  deed  of  conveyance  reduced  to  its  lowest  terms.    ^^  I, 

A.  B.  of ^  transfer  to  C.  D.  of . — ^In  witness  whereof,  etc." 

By  the  aid  of  endorsements  in  this  fojrm,  railway  debentures,  pro- 
perly stamped,  may  be  transferred  with  no  more  expense  or  trouble 
than  bills  of  exchange. 

24°  et  25°  VictoricB,  cap,  83. 
Registration  of  County  Voters. 

The  main  object  of  this  important  measure  is  to  make  provision  for 
the  registration  of  county  electors,  whose  names  appear  in  the  County 
Valaation  Boll ;  and  thus  to  dispense  with  the  form  of  putting  in  a 
chum,  with  its  attendant  trouble  and  expense.  The  leading  enact- 
ments are  similar  -to  those  which  have  already  been  found  to  work 
so  saccessiully  in  connection  with  the  registration  of  burgh  voters, 
under  the  Act  19  and  20  Vict.,  cap.  58.  Some  changes,  however, 
have  been  made  on  the  provisions  of  the  latter  Act,  more  or  less  im- 
portant in  their  nature ;  and  upon  these  we  propose  to  make  a  few 
remarks. 
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Sec.  '4  introducM  a  chmge  on  the  form  of  tfae'Valat&m  Boll 
for  coanties  and  bbrghs  in  Scotland.  Additional  colamas  are  to  be 
proTided,  specifying^  the  amount  of  any  feanliity,  groond^aimiuly  or 
other  jearlj  consideration,  payable  by  the  proprie^r  of  any  lands 
entered  on  the  roll  as  of  the  Talne  of  L.IO  and  npwards^  andaho 
columns  showing  whether  the  land  is  let  for  57  years,  for  19  yeais^ 
or  npwaidsy  or  for  any  period  less  than  19  years.  Proprietors  aie 
enjoined  to  fiirnish  information,  nnder  a  penalty  in  case  bf  failure. 

Passing  over  the  danses  ezplanatoty  of  the  mechanical  mode  of 
making  up  a  register,  we  find  by  sec.  8  that  the  assessor  is  directed 
to  exdade  firam  the  draft  electond  roll  the-name  of  any  propiielor, 
or  holder  of  a  long  lease,  the  value  of  whose  proper^,  as  entaei 
shal],  after  deducting  feu-dnty,  rent,  etc.,  be  reduiied  below  LJO; 
and  also  such  proprietors  as  shall  have  failed  to  funiish  evidence  as 
to'  the  amount  of  such  feu-duties. 

The  modes  of  claiming 'and  objecting  to  votesj  and  the  r^ola- 
tions  as  to  advertisements  and  notices,  do  not  difibr  materially  fim 
those  which  are  in  use  under  the  provisions  of  the  Burgh  Registration 
Act. 

It  is  startling  to  find  that  by  sec.  25  important  forensic  fanctioos 
are  assigned  to  the  assessor ;  that  officer  being,  in  fact,  charged  iritk 
the  duty  of  maiDtaining  the  register  and  list  of  voters  prepared  bv 
himself,  and  of  answering  all  objectionB  with  respect  to  Ae  undue 
omission  or  insertion  of  names  in  the  draft  register.  Yet  we  are 
disposed  to  think  there  is  justice  in  this  reqniremenL  It  mav  at 
least  prevent  electors  firom  taking  frivolous  objections  on  the  chance 
that  the  parties  objected  to  will  not  attend  the  B^;istration  Court. 

In  sec.  34,  one  of  the  clauses  of  the  abortive  Seform  Bill  of  the 
preceding  session  reappears  in  a  somewhat  modified  form.  It  L< 
in  substance  as  follows : — Any  person  interested,  who  considers  the 
Sheriff's  decision  upon  any  claim  or  objection  to  be  erroneous  io 
point  of  law,  may  require  the  Sheriff  to  state  the  fiicts,  the  questioD 
arising  thereon,  and  his  judgment  in  a  special  cas^  to  be  laid  witUn 
ten  days  before  the  Senior  Lord  Ordinary  and  the  Lord  'Ordinary 
in  Exchequer  Oases  (but  how  if  they  should  chance  to  be  the  same 
person  f ).  The  names  of  other  parties,  whose  qualifications  depend 
upon  the  same  grounds,  may  be  appended  to  the  case ;  and  the  d^ 
cision  of  the  judges,  to  be  pronounced  after  hearing  parties,  shall  be 
held  to  regulate  the  qualifications  of  all  persons  whose  names  are  »i 
appended.    It  will  be  observed  that  this  new  tribunal  of  appeal  does 
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not  supersede  the  exieting  xnachinexy  of  the  Begistration  Courts  of 
Appeal ;  and  it  is  somewhat  remarkable,  that  the  luxury  of  a  decision 
by  judges  of  the  Court  of  Session  should  have  been  reserved,  as 
it  has  been,  exclusively  for  the  electors  of  county  constituencies ; 
although,  iin  various  other  parts  of.  the  Act,  amendments  have  been 
made  which  are  applicable  >to  bwgh  as  well  as  county  registration. 
The  change  that  has  been  made  is  so  far  an  improvement;  but -it 
would  have  been  bdtter  to  have  made  a  ^^  clean  sweep"  of  the  Begis- 
tration Appeal  Courts,  which,  though  lauded  as  models  for  imitation 
by  a  small  section  among  the  country  practitioners,  are  deficient  in 
almost  all  the.  essential  elements  that  should  inspire  oonfidence  in  a 
court  of  appeal. 

By  see.  37,  the  Lords  Ordinary  and  Sheriff  are  empowered  to 
award  expenses  in  cases  of  disputed  qualifications. 

Sec.  45  abolishes  the  oath  which,  by  the  Beform  Act,  schedule  1, 
mi^t  be  tendered  to  persons  claiming  to  vote  at  burgh  and  county 
Sections,  and  substitutes  in  place  thereof  the  following  declara- 
tion : — 

"I,  A.  'B.,  declare  that  I  am  the  person  whose  name  appears  on 
the  Begister  of  Voters,  now  in  force  for  the  County  of  as 

A.  B.,  etc.,  and  that  I  have  not  before  voted  at  this  election,  and 
thai  I  am  possessed  of  a  qualification  which  entitles  me  to  vote  at  this 
election** 

The  oath  in  the  form  of  schedule  1  of  the  Belbrm  Act  contained 
the  following  words : — '^  That  I  am  still  the  proprietor  [or  occupier] 
of  the  property  for  which  I  am  so  registered,  and  hold  the  same  for 
my  own  benefit,  and  not  in  trust  for  or  at  the  pleasure  of  any  other 
pCTson."  It  will  be  observed  that  the  -words  of  the  new  declaration 
which  we  have  put  into  italics  merely  require  the  elector  .to  a£Srm 
that  he  is  possessed  of  a  qualification ;  the  effect  of  which  is,  that 
the  elector  will  be  entitled  to  vote  although  he  may  have  lost  the 
qualification  appearing  on  the  roll,  provided  he  is  in  possession  of 
another  qualification.  Under  the  former  law,  hundreds  of  electors 
in  every  large  constituency  were  annually  disqualified  by  change  of 
residence.  The  new  declaration  virtually  extends  the  franchise 
without  lowering  the  qualification.  We  are  sure  that  the  amend- 
ment in  question  will  be  welcomed  as  a  boon  by  that  large  migratory 
class  in  our  towns  who,  as  Whitsunday  comes  round,  find  their 
amusement  in  removing  their  household  stuff  to  another  locality. 
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24°  et  25°  VictoricBf  cap.  84, 
Trustee  AcL 

The  provisions  of  this  nsefol  enactment  are  so  simple,  tbat 
any  lengthened  commentary  upon  them  would  be  snperflaons. 
Let  it  snfiSce  to  say,  that  for  the  fature,  unless  the  contruy  is 
expressed,  all  private  and  parliamentary  trusts  shall  be  held  to 
contain  powers  of  resignation  and  assumption ;  a  declaration  that 
the  majority  of  the  trustees  shall  be  a  quorum ;  and  a  clause 
restricting  the  liability  of  trustees,  in  conformity  with  the  usual 
words  of  style.  The  Act  is  declaratory  in  form,  and  applies  to  exist- 
ing trusts ;  and  there  is  no  saving  of  pending  actions.  The  implied 
constitution  of  powers  of  resignation  and  assumption  are  certainly 
an  improvement  in  the  existing  law ;  while  in  other  respects  the 
Act  may  be  considered  as  giving  statutory  authority  to  certain 
principles  of  interpretation  which  have  already  received  the  assent 
of  the  profession,  and  which,  to  some  extent,  have  been  sanctioned 
by  judicial  decision. 

Sec.  3  excludes  from  the  application  of  the  Act  trusts  consti- 
tuted by  the  contract  of  any  trading  company. 

24°  et  25°  VictoricBf  cap.  99. 
Coinage  Offencee  Consolidation., 

In  this  Act  of  43  clauses,  the  provisions  of  a  considerable  number 
of  imperial  statutes,  scarcely  known  except  to  the  departm^ts  for 
public  prosecutions,  have  been  consolidated  and  harmonized.  That 
the  coinage  laws  stood  greatly  in  need  of  amendment,  is  evidenced 
by  the  fact,  that  in  no  other  class  of  prosecutions  has  there  been  so 
large  a  proportion  of  acquittals  upon  technical  grounds.  So  dan- 
gerous, in  fact,  have  been  the  objections  to  relevancy  which  beset 
indictments  under  the  Coinage  Offences  Acts,  that  it  was  almost 
always  a  matter  of  policy  with  the  public  prosecutor  to  accept  a 
restricted  plea,  rather  than  peril  his  case  on  the  issue  of  a  trial. 

This  is  not  the  place  in  which  to  enter  on  a  review  of  so  impor- 
tant a  department  of  criminal  jurisprudence.  The  changes  that 
have  been  made  in  the  phraseology  of  the  prohibitory  enactments, 
with  the  view  of  obviating  ambiguities,  are  in  most  cases  of  a 
purely  technical  nature,  and  could  not  be  satis&ctorily  explained, 
without  entering  more  fully  into  the  details  of  criminal  law  than 
would  be  consistent  with  the  object  of  this  notice.     One  clause,  how- 
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ever^  may  claim  oar  attention,  on  account  of  a  novelty  in  point  of 
practice  which  it  appears  to  us  to  have  introduced  into  the  admini- 
stration of  the  criminal  law  of  Scotland. 

Let  US  observe,  however,  that  in  terms  of  sec.  34,  ^^  all  high 
crimes  and  offences,  and  crimes  and  offences  against  this  Act,  which 
may  be  committed  in  Scotland,  shall  be  proceeded  against  and  tried 
according  to  the  rules  and  procedure  of  the  criminal  law  of  Scot- 
land." Can  this  declaration  be  held  to  exclude  the  application  to 
Scotland  of  a  specific  innovation  on  the  forms  of  pleading  hitherto 
observed  in  the  United  Kingdom ;  or  is  it  only  one  of  those  statu- 
toiy  truisms  which  cautious  draftsmen  will  persist  in  tacking  on  to 
their  Handiwork,  and  which,  from  their  excessive  generality,  are 
useless  for  any  practical  purpose  of  interpretation  ?  Unless  this 
clause  is  so  potential  as  to  nullify  the  practical  requirements  of  the 
statute  as  regards  Scotland,  then  the  following  important  change 
in  our  mode  of  pleading  must  ensue,  as  will  appear  from  the  terms 
of  sec.  SV.  In  all  indictments  for  offences  against  the  coin 
aggravated  by  previous  conviction,  the  panel  will,  in  the  first  in- 
stance, be  asked  to  plead  to  ^^  so  much  only  of  the  indictment  as 
charges  the  subsequent  offence  ;'*  and  the  jury  will  be  charged,  in 
the  first  instance,  ^^  to  inquire  concerning  such  subsequent  offence 
only.''  Being  found  guilty,  either  on  his  own  confession  or  by  the 
verdict  of  a  jury,  the  panel  ^^  shall  then,  and  not  before,  be  asked 
whether  he  had  been  previously  convicted,  as  alleged  in  the  indict- 
ment;" on  which  proposition,  if  denied,  the  jury  will  then  be  re- 
quired to  find  specifically,  without  being  again  sworn.  But  if  evi- 
dence as  to  character  is  led,  on  the  trial  for  the  subsequent  offence, 
the  prosecutor  may  lead  evidence  of  the  convictions  in  replication, 
and  the  jury  may  then  return  a  verdict  applicable  to  all  the 
charges. 

We  have  no  doubt  but  this  enactment  is  applicable  to  procedure 
in  the  Scotch  courts ;  and  we  have  as  little  hesitation  in  saying  that 
the  principle  in  question,  if  good  for  the  trial  of  coinage  offences, 
onght  to  be  extended  to  every  other  denomination  of  crime.  It 
has  been  laid  down  by  our  judges,  that  previous  convictions  for 
uttering  base  coin  are  evidence  from  which  the  jury  may  infer 
gailty  knowledge.  This  vicious  doctrine,  now  happily  exploded  by 
the  operation  of  the  enactment  under  consideration,  was  never 
applied  to  any  other  class  of  criminal  cases ;  and  there  is,  therefore, 
the  less  exci^  for  maintaining  the  practice  of  proving  convictions 
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before  a  verdict  has  been  returned  on  tbe  prineipal  couiit  If  the 
prisoner  rests  his  defence  on  his  good  characteri  it  seems  quite  fair 
that  evidence  of  convictions  should  be  admitted  in  refdy.  buked, 
we  believe  that,  in  strict  justice,  evidence  of  eonvictioiis  fi)r  other 
offences  of  a  different  description  might  be  admitted  todispiofethe 
statements  as  to  character. 

24°  et  25°  VicforicBj  cap.  114. 
24°  et  25°  VxeUyruBy  cap.  121. 

WilU  and  Domicile  of  British  Subjects, 

When  we  consider  how  greatly  emigration  and  the  taste  far 
travelling  have  increased  of  late  years  amongst  onr  eountryiBeD, 
it  is  not  surprirfng  that  many  difficult:  and  expensive'  suits  should 
have  arisen  in  connection  with  the  interpretation  of  the  wilb  of 
British  sul^ects  dying  abroad.  Tbe  authors  of  the  enactmeDtt 
quoted  above  were  doubtless  actuated  by  the  laudable  desirs  of 
imparting  greater  certainty  to  this  branch  of  the  law,  by  laying 
down  general  canons  of  interpretation  which  should  be  binding  on 
all  the  cofurts  ib  Her  Majesty's  dbminions.  Two  incanvenicnoa 
were  to  be  obviated :  first,  the  possible  expense  of  a  lawsaitdniK^* 
ing  the  qucestio  veaata  of  domicile ;  secondly,  the  risk  of  the 
testatoi^s  will  being  defeated  in  consequence  of  misapprehenaon  (m 
his  part  as  to  the  partictilar  code  to  which  he  >«as>  to  look  ftr 
direction  regarding  the  exedulion  of  his  will. 

These  inconveniences  are  obviated  to  some  esctent  in  the  esse  of 
wills  executed  abroad,  by  se6»  1  of  the  Act  of  the  last  sessioo^ 
chapter  114,  which  gives  validity  to  tbe  wiH  of  any  British  subject^ 
if  executed  in  conformity  "with  the  forms  required,  ^^  either -by  the 
law  of  the  place  where  the  same  was  made,  or  by  the  law  of  the 
place  where  such  person  was  domiciled  when  the  saaie  was  made, 
or  by  the  laws  then  infofc^  in  that  part  of  Her  Mqesty'sdominioiit 
where  'he  had  hb  domicile  of  origin^" 

In  applying  this  efnaetntent  to  a  will  of  which  confinaatioii  is 
sought,  it  may  be  necessary,  in  the  first  pkoe,  tb  prove  that  die 
testator  was  a  British  suliject,  a  question  the  determiaatioii  of  which 
is  aided  by  the  provisions  of  the  nest  statute  referred  to  (capi  131)- 
The  ultimate  course"  of  procedure  wiU  vary  according  as  the  sUegs* 
tioi[i  may  be  that  the  will  was  executed  according  t»  the;  fonuHtieB 
of  the  country  b(  residence^  or  of  the  country  of  domictte,  oiiginBl  or 
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acquired.  In  the  fint  altemativey  it  will  only  be  necessary  to  prove 
the  law  of  execution,  either  by  a  remit  under  the  Law  Ascertain- 
ment Acts,  or,  if  their  provisions  are  inapplicable,  by  the  evidence 
of  foreign  lawyers.  In  the  case  of  wills  alleged  to  be  executed 
in  pursuance  of  the  law  of  the  domicile,  the  fact  of  domicile  may 
still  become  a  necessary  subject  of  inquiry,  as  well  as  the  truth  of 
the  allegations  regarding  the  law  of  execution. 

The  principle  that  a  will  is  good  if  executed  according  to  the  law 
of  the  place  atreeidencej  had  already  been  established  by  a  unanimous 
decision  of  the  Court  of  Session,  in  Purvis*  ExeetUaars  v.  Purmsj  20 
^larch  1861 ;  and  practice  as  well  as  the  authority  of  the  civilians 
is  favourable  to  the  recognition  of  wills  executed  in  conformity 
with  the  law  of  the  testator^s  domicile  at  the  period  of  execution ; 
such  domicile  being  presumably  the  loctis  solutionis.  The  effect 
given  by  the  statute  to  the  laws  of  the  domicile  of  origin  is  a  legis- 
lative innovation. 

Sec.  ^  relates  to  wills  made  toithin  the  United  Kingdom,  which  are 
declared  to  be  valid  if  executed  according  to  the  local  law.  It  can 
scarcdy  be  necessary  to  suggest  to  Scotch  practitioners  the  obvious 
expediency  of  employing  the  Scotch  forms  of  attestation  in  the  exe- 
cution of  all  wills  or  testamentary  settlements  affsctiog  personalty, 
whether  the  maker  of  the  will  be  domiciled  in  Scotland,  or  not 

Sec.  3  declares  that  change  of  domicile  shall  not  invalidate  a 
will.  It  is  generally  known  that  the  opposite  proposition  was  very 
seriously  maintained  in  an  important  case  recently  before  the  Second 
Division,  which  has  since  been  compromised. 

By  sec  4  it  is  provided  that  no  will  otherwise  valid  shall  be  in- 
validated by  reason  of  the  statute ;  the  operation  of  which  is  also 
confined  by  sec.  5  to  the  wills  of  persons  dying  after  the  passing  of 
the  Act. 

The  objects  of  the  Act  24  and  25  Victoria,  cap.  121,  may  be 
more  bri^y  stated.  Its  provisions  are  only  to  receive'  effect  as 
between  Great  Britain  and  those  countries  with  which  Her  Majesty's 
Government  may  enter  into  a  convention  for  the  objects  in  view. 
In  that  event,  and  after  publication  by  an  Order  in  Council,  every 
British  subject,  and  every  subject  of  the  states  that  are  parties  to 
such  conventions,  shall-  respectively  be  held  to  be  domiciled  in  the 
coantry  of  th^ir  allegiance  for  all  purposes  of  personalty  succession, 
unless  the  deceased  person  shall  have  resided  a  year  in  the  foreign 
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territoiy,  and  shall  also  have  deposited  in  a  public  office  a  declaration 
of  his  intention  to  become  domiciled  in  the  foreign  country.  Such 
is  the  import  of  the  first  two  sections  of  the  statute. 

Sec.  3  excepts  foreigners  who  have  obtained  letters  of  naturaliz- 
ation. 

Sec.  4  gives  power  to  consuls  to  undertake  the  custody  of  the 
property  of  friendless  foreigners  dying  within  the  British  donunions. 

In  our  next  impression  we  shall  complete  our  review  of  the  legis- 
lation of  the  past  session^  hj  presenting  an  analysis  of  the  provisioiu 
of  the  important  statute  regarding  Conjugal  Rights.     • 
(7b  be  continued.) 


ON  ADMINISTRATIVE  POWERS. 
No.  II. 
In  our  last  article  we  proceeded,  after  explaining  the  distinction 
between  ordinary  and  special,  or,  as  they  are  now  termed,  extr&- 
ordinary  powers,  to  discuss  the  various  potestative  rights  which  a 
trustee  or  trustees  of  property  possess  in  virtue  of  the  office.  To 
these  will  fall  to  be  added  the  power  of  resigning  at  pleasure,  and 
also  the  power  of  nominating  new  trustees  to  carry  on  the  business 
of  the  trust.  Those  important  powers  have  been  conferred  by  the 
Legislature  upon  all  trustees  under  private  trusts,  ^^  unless  tlie  con- 
trary be  expressed."  Such  are  the  leading  provisions  of  the  Act 
24  and  25  Victoria,  cap.  84 ;  which  also  limits  the  liability  of 
trustees  to  the  extent  of  their  own  intromissions  respectively,  and 
provides  that  the  majority  of  trustees  accepting  and  surviving  shall 
be  a  quorum. 

EXTRAORDINABT  POWERS. 

The  subject  of  powers  of  a  strictly  discretionary  character  has 
been  already  fully  discussed  in  these  pages ;  and  our  readers  will^ 
therefore,  bear  in  mind  that  the  extraordinary  powers  with  which 
we  are  now  dealing,  are  such  as  are  connected  with  management. 
These  are  less  numerous  than  might  at  first  be  supposed;  the 
explanation  is,  that  almost  every  fair  act  of  management  is  com- 
prehended within  the  ordinary  powers  pertaining  to  the  offices  of 
trustee,  guardian,  and  judicial  administrator.  We  shall  now  refer 
to  the  various  species  of  administrative  powers  which,  as  the  law  is 
at  present  interpreted,  require  to  be  constituted  by  gr^nt. 
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Pcwers  to  purchase  Lands. — ^It  would  be  foreign  to  the  object  of 
ordinary  family  trusts  to  allow  purchases  of  property  to  be  made 
either  for  investment  or  on  speculation.    It  is  not  enough  that 
inyestmeots  of  trust-money  should  be  safe ;  they  must  be  such  as 
are  capable  of  being  easily  realized.    Accordingly,  investments  of 
trust-money  on  landed  security  mast  be  made  by  way  of  loan,  and 
not  by  purchase.    In  the  case  of  eleemosynary  trusts,  indeed,  the 
permanency  of  landed  property  and  its  capacity  for  improvement 
marks  it  out  as  the  best  possible  investment  for  such  purposes; 
and  it  is  probable  that  trustees  for  charitable  purposes  would  be 
held  entitled  to  invest  in  the  purchase  of  land  without  special 
authority.    But  trustees  of  private  trusts  holding  funds  for  the 
ultimate  purpose  of  distribution,  would  not  be  warranted  in  entering 
into  such  transactions  unless  specially  authorized.    In  the  case  of 
M'MiUan  v.  Armstnmg  (6  Dec.  1848,  11  D.  207),  Lord  Moncrieff 
strongly  disapproved  of  such  purchases.     "  It  is  very  clear  to  me," 
he  observed,  ^^  that  under  this  will  there  was  no  power  given  to 
employ  the  personal  funds  of  the  deceased,  after  being  converted 
into  money,  in  the  purchase  of  a  land  estate.    The  whole  scope 
and   the    plain   terms    of  the    deed   import   the   reverse.     And 
any  such  employment  of  the  money  in  a  speculative  or  ambi- 
tions purchase  was  evidently  a  thing  altogether  different  from  a 
mere  investment  at  interest  for  security,  even  in  a  real  or  heritable 
security.*' 

In  a  former  paper  on  the  subject  of  powers  for  the  creation  of 
entails  {anteoy  p.  399),  we  have  collected  and  commented  upon  the 
cases  bearing  on  the  purchase  of  lands  under  special  powers.  The 
desire  of  creating  or  adding  to  a  family  estate  is,  in  fact,  the  only 
motive  likely  to  induce  a  testator  to  sanction  the  investment  of 
money  by  his  trustees  in  the  purchase  of  land. 

Trustees  of  mortifications  are  sometimes  empowered  by  deed  or 
Act  of  Parliament  to  take  securities  or  to  invest  money  in  land  at 
the  sight  of  the  Court  of  Session.  The  case  of  Hope  (21  May 
1851, 13  D.  985)  shows  that  the  Court  will  construe  very  critically 
the  enabling  clauses  of  such  instruments. 

Powers  of  Sale. — ^We  have  already  seen  (p.  475)  that  the  power 
of  disposing  of  moveable  property  is  a  necessary  function  of  trustees 
and  other  fiduciary  officers.  Without  it,  they  could  neither  per- 
fonn^the  duty  of  withdrawing  trust-money  from  insecure  channels 
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of  investment,  nor  earfy  into  effect  the  purposes  of  distribution 
contemplated  by  the  testator. 

A  different  rnle  has  long  prevailed  regarding  the  right  of  trastees 
to  dispose  of  heritable  property.  Influenced,  perhaps,  by  the  fear 
that  ancestral  property  might  be  needlessly  Sold,  and  partly  by  a 
notion,  now  exploded,  that  such  sales  might  alter  the  character 
of  the  testator^s  succession,  the  courts  of  law,  both  in  England 
and  Scotland,  have  from  the  first  viewed  with  extreme  jealonsy 
every  assumption  by  trustees  of  real  estate  of  powers  not  spedallj 
conferred  upon  them.  In  the  case  of  trusts,  the  strict  application 
of  the  principle  that  heriti^e  cannot  be  sold  without  authoritj, 
would  have  led  to  absurd  consequences,  calling  for  remedial  legisla- 
tion ;  and  the  modified  doctrine  was  accordingly  received,  that  a 
power  of  sale  might  be  inferred  by  implication  from  the  nature  of 
the  trust  purpose,  although  not  granted  per  eapressum.  Accord- 
ingly, in  the  cases  of  Erakine  (13  May  1829,  7  S.  694)  and  Hen- 
derson V.  SomervilU  (22  June  1841,  3  D.  1049),  it  was  decided 
that  trustees  authorized  to  sell  certain  portions  only  of  the  settlor^s 
estate,  nn'ght  proceed  to  sell  the  remaining  property  when  the 
produce  of  the  subjects  to  which  the  power  was  applicable  proved 
insufficient  for  the  payment  of  the  trust-debts.  It  is  true  the 
authority  of  these  cases  has  been  shaken  by  the  judgment  of  Lord 
Brougham  in  Allan  v.  Glaagoufs  Trustees  (1  Sept*  1835,  2  S.  and 
M^L.  350).  Yet,  while  affecting  to  doubt  the  existence  of  implied 
powers  of  sale  in  the  deeds  which  were  the  subject  of  construction 
in  those  cases.  Lord  Brougham  does  not  hesitate  to  adopt  the 
principle  of  those  decisions,  that  a  power  of  sale  may  be  inferred 
from  the  purposes  of  the  deed.  The  principle  was  again  acted  upon 
in  the  case  of  CampbelCs  Trs.  v.  Campbell  (4  Dec.  1838, 1  D.  153). 

In  the  case  of  tutors  and  judicial  officers  holding  only  general 
powers,  the  rule  prohibiting  the  disposal  of  heritage  has  been  very 
rigidly  enforced.  To  justify  a  sale,  there  must  be,  as  Lord  Deas 
has  observed,  a  "  legal  necessity  "  (Pet.  Maconochtey  3  Feb.  1857, 
19  D.  366).  This,  we  presume,  is  equivalent  to  saying,  that  when 
the  existence  of  the  trust  is  endangered, — e.^.,  by  dilapidation  of  the 
property,  the  use  of  diligence,  etc., — a  power  of  sale  will  be  granted. 
The  cases  have  been  collected  by  Mr  Thoms  (Jud.  Fact.  p.  242 
et  seq,).  It  would  serve  no  good  purpose  to  recapitulate  them,  as 
they  import,  in  substance,  nothing  more  than  a  natural  reluctance 
on  the  part  of  the  Court  to  sanction  the  disposal  of  trust-property: 
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shown  by  the  sabstitution  of  an  ideal  '^necessitj/'  in  place  of  that 
sound  discretion  which,  in  ordinary  matters,  must  determine  the 
coarse  of  administration. 

As  a  purpose  of  distribution  amongst  legatees  may  imply  a  power 
of  realizing  the  estate ;  so,  conversely,  a  power  of  sale  may  be  so 
expredted  as  to  manifest  an  absolute  intention  in  the  mind  of  the 
testator  that  the  property  should  be  sold,  and  may  thus  be  equiva- 
lent to  a  direction.  This  principle  has  been  recognised  in  various 
Exchequer  cases.  For  example,  in  the  case  of  the  Adv.  Gen.  v. 
Williamson  (23  Dec.  1860,  13  D.  436,  10  CI.  and  Fin.  1),  it  was 
found  that  legacy  duty  was  exigible  out  of  heritable  estate,  which, 
under  an  arrangement  with  the  beneficiary,  was  conveyed  specifi- 
cally; the  truster  having  plainly  contemplated  a  sale  of  the  property 
(as  appeared  from  the  enabling  clauses  of  his  settlement),  ahhoiigh 
he  did  not  absolutely  direct  it. 

The  effect  of  a  direction  to  sell  heritage,  or  an  equivalent  power, 
as  importing  a  change  in  the  character  of  the  succession,  was 
recently  considered  by  the  Court  of  Session  in  the  cases  of  Spiers 
V.  Spiers  (21  Nov.  1850,  10  D.  83),  and  Gardner  v.  Ogilme  (26 
Nov.  1867,  20  D.  107),  and  by  the  Court  of  Exchequer  in  the 
Adv.  Gen.  v.  Blackburn  (27  Nov.  1847,  10  D.  167).  The  judg- 
ment of  the  Court  in  the  latter  case,  delivered  by  Lord  FuUerton, 
contains  a  very  careful  and  accurate  estimate  of  the  previous  deci- 
sions relative  to  the  influence  of  powers  of  sale  upon  succession. 

It  is  scarcely  necessary  to  observe,  that  a  bare  power  of  sale  can 
have  no  effect  in  giving  to  heritable  property  the  character  of  a 
moveable  succession.  On  the  other  hand,  a  power  coupled  with  a 
tmst,  express  or  implied, — ^that  is,  with  expressions  clearly  indicative 
of  the  testator's  intention  that  the  power  should  be  exercised, — will 
be  regarded  as  in  law  equivalent  to  a  direction  to  sell.  Such 
powers  will,  accordingly,  be  effectual  to  convert  heritage  into  per- 
sonal succession,  if  in  the  ultimate  direction  of  the  trust-deed  the 
purpose  is — a  division  of  the  entire  estate  into  legacies  or  shares  of 
succession. 

In  the  case  of  Angus  v.  Angus  (6  Dec.  1825,  4  S.  279),  the 
doctrine  was  for  the  first  time  distinctly  laid  down,  that  heritable 
property  forming  part  of  a  fund  for  division  should  follow  the 
rules  of  personal  succession.  The  trust-deed  conveyed  property, 
partly  heritable,  partly  moveable,  accompanied  by  a  power  of  sale, 
but  without   any  direction  to  realize.      The  purpose  of  the  deed 


604  ON  ADMINISTRATIVE  POWERS. 

wasy  however,  for  ultimate  division  of  the  entire  estate  into  four 
equal  shares,  of  which  one  was  to  be  conveyed  to  the  testators  son, 
William  Angus.  William  having  predeceased  the  testator,  \k 
heir-at-law  claimed  the  entire  share  in  so  far  as  it  consisted  of 
unconverted  heritage ;  but  the  Court  found  that  the  succesdon  in 
question,  being  a  right  to  a  proportion  of  the  general  residue,  was 
strictly  moveable  in  its  nature;  and  judgment  was  accordinglj 
given  in  favour  of  the  executors. 

The  later  cases  relative  to  the  incidence  of  legacy  duty  are  in 
perfect  accordance  with  Angus's  case.  The  case  of  Eoans  (2  Cr. 
M.  and  B.  206)  merely  decided  that  actual  conversion  of  heritable 
property  into  cash,  in  pursuance  of  a  power,  did  not  alter  the  cha- 
racter of  the  succession,  there  being  no  direction  to  sell,  either  ex- 
press or  implied.  In  the  case  of  the  Adv.  Gen.  v.  Banucn^a  Trustea 
(2  Cr.  M.  and  B.  224,  note),  legacy  duty  was  found  to  be  exigible, 
because  the  power  to  sell  was  coupled  with  a  clear  indication  of 
intention  that  the  power  should  be  exercised  in  order  to  carry  the 
directions  of  the  trust  into  effect.  In  the  case  of  Williamson  abore 
referred  to,  and  that  of  the  Attorney- General  v.  Hol/ord  (in  which 
there  was  a  direction  to  sell  in  order  that  the  ^^  profits  might  be 
made  part  of  the  residue  of  the  estate*'),  the  defence  was,  that  do 
sale  had  actually  taken  place.  But  this  circumstance  was  found  to 
be  immaterial.  The  fact  that  the  legatees  had  accepted  shares  of 
unconverted  heritage  in  place  of  a  money  payment,  did  not  interfere 
with  the  character  impressed  upon  the  succession  by  the  provisions 
of  the  settlement. 

In  two  of  the  most  recent  Court  of  Session  cases  (SpierSy  Gard- 
nerj  supra)  the  circumstances  were  somewhat  different.  In  both 
cases  the  property  was  mixed ;  and  a  power  of  sale  was  added,  to  be 
exercised  if  necessary.  The  ultimate  purpose  was  a  convejrance  of 
the  residue,  in  the  one  case,  to  the  eldest  son ;  in  the  other,  to  the 
truster^s  nearest  heirs  and  representatives.  In  both  cases  the  heri- 
tage was  found  to  belong  to  the  heir-atrlaw. 

In  accordance  with  the  plan  of  these  papers,  we  a'bstain  from 
entering,  in  this  place,  upon  the  subject  of  the  execution  of  powers 
of  sale.  It  may,  however,  safely  be  asserted,  that  trustees  for  sale^ 
acting  within  the  line  of  their  powers,  and  conducting  the  sale  in 
good  faith,  cannot  be  made  responsible  on  the  ground  that  the  sale 
was  unnecessary  or  indiscreet,  or  that  the  property  waa  sold  below 
its  value.     See  the  cases  of  CUlland  v.  Brodie  (20  Nov.  1844,  7 
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D.  147),  where  the  qnestion  was  tried  at  the  instance  of  a  beneficiary; 
and  Fleming  v.  Campbell  (25  June  1845,  7  D.  935),  an  action  at 
the  instance  of  a  partner  against  directors  of  a  trading  company. 

Parties  who  purchase  trust-property  ought  to  satisfy  themselves 
that  the  trustees  have  power  to  sell ;  otherwise  they  run  the  risk  of 
losing  their  money.  Ignorance  of  the  purposes  of  the  trust  will  not 
avail  as  a  defence  to  an  action  of  reduction.  The  case  of  the  Maffi- 
siraUs  o/Airdrie  v.  Smith  (13  July  1850,  12  D.  1222)  illustrates 
the  danger  of  purchasing  incautiously  from  trustees.  The  commit- 
tee of  management  of  a  public  school  attached  to  the  chapel  of  ease 
in  Airdrie  had  sold  the  school-house  to  a  private  purchaser,  with 
the  intention  of  applying  the  proceeds  in  payment  of  the  debts  of 
the  chapel.  This  pious  fraud  was  resisted  by  the  magistrates  of  the 
burgh,  who  succeeded  in  having  the  sale  set  aside ;  the  purchaser 
being  left,  as  Lord  Mackenzie  observed,  to  get  back  the  price  if  he 
could, — ^if  otherwise,  to  bear  ^^  the  penalty  of  entering  into  a  bargain 
which  he  knew  he  was  not  entitled  to  make"  (12  D.  1229). 

But  a  purchaser  will  not  be  permitted  to  take  advantage  of  im- 
material deviations  from  the  terms  of  the  trust  provision,  for  the 
purpose  of  getting  quit  of  his  bargain  {Sinclair  v.  Traily  17  July 
1847,  9  D.  1515).  As  a  contrast  to  the  above,  we  may  mention 
the  case  of  Dufj  in  which  the  ground  of  reduction  was,  that  the 
seller,  a  curator,  had  sold  the  property  after  the  death  of  his  ward, 
and  when  he  was  necessarily  functus  officio  (23  May  1849,  11  D. 
1054).    The  sale  was  of  course  set  aside. 

Powers  of  Borrowing  upon  Security/. — It  could  easily  be  shown  by 
an  analysis  of  the  authorities,  that  there  is  no  limitation  of  the  powers 
of  trustees  at  common  law  in  the  matter  of  borrowing  money  for  the 
purpose  of  carrying  into  effect  the  provisions  of  the  trust.  If  the 
money  is  required,  and  can  be  obtained  on  the  personal  credit  of 
the  trustees,  the  sum  received  will  of  course  be  placed  to  the  credit 
of  the  trust ;  and  on  repayment  with  interest,  it  will  form  a  proper 
charge  against  the  fund  divisible  amongst  the  beneficiaries.  In 
transactions  of  this  kind.it  may  be  said,  in  a  sense,  that  the  security 
of  the  trustp^state  is  pledged,  because  all  debts  properly  and  b(md 
fide  incurred  for  the  benefit  of  the  estate  form  a  preferable  charge 
upon  its  revenues.  Indeed,  we  feel  warranted  in  saying,  though  we 
cannot  refer  to  any  special  authority  on  the  subject,  that  a  trustee 
obtaining  advances  on  his  own  credit  for  a  necessary  object, — as,  for 
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example)  to  complete  baildings  begim  by  his  constitueiity  or  to  pay 
off  creditore  who  were  threatening  to  attach  the  property, — ^would  be 
entitled  to  retain  the  estate  in  his  hands  as  against  the  benefidaries 
until  relieved  of  his  obligations.  But  he  could  not  burden  the  pro- 
perty/without special  authority.  The  distinction  is  a  substantial 
one.  The  beneficiary  is  entitled  not  only  to  the  value  of  the  pro- 
perty left  to  him,  but  to  the  carpus  of  the  estate  if  he  chooses  to  take 
it  with  its  h'abilities.  Now,  borrowing  upon  security,  more  espedaily 
if  a  power  of  sale  is  added,  is  a  sort  of  alienation.  It  gives  the  credi- 
tor facilities  for  attaching  and  disposing  of  the  property  withoat 
notice  to  the  beneficiary,  which  are  altogether  incompatible  with  tbe 
right  of  the  latter  to  specific  delivery  of  the  estate. 

The  right  to  borrow  on  security  must,  therefore,  result  from 
authority  specially  ^conferred  by  the  truster ;  and,  according  to  tbe 
decision  of  the  whole  Court  in  Pet  Kinloch  (7  Dec.  1859,  22  D. 
174),  such  authority  may  be  deduced  from  the  terms  of  the  trust- 
deed,  "  by  construction  or  implication."  We  have  already  referred 
to  the  more  important  aspects  of  this  case,  as  settling  the  doctrine 
that  the  Court  cannot  supplement  tbe  powers  of  voluntary  trustees. 
The  judgment  of  the  Court  in  this  case,  while  overruling  some  de- 
cisions of  a  doubtful  authority,  does  not  imply  any  dubiety  as  to  tbe 
competency  of  conferring  special  powers  upon  factors  or  guardians 
appointed  by  and  subject  to  the  control  of  the  Court  of  Session 
{Per  the  Lord  Pr.  McNeill,  22  D.  177 ;  see  also  WkUey  7  Mar. 
1855, 17  D.  599). 

The  principles  upon  which  a  power  to  borrow  may  be  deduced  bj 
implication,  have  already  been  noticed  in  connection  with  the  sub- 
ject of  powers  of  sale.  Their  application  to  the  case  of  borrowing 
cannot  be  attended  with  any  peculiar  difficulty ;  and  we  are  not 
aware  of  any  case  in  which  such  powers  have  been  established  by 
declaratory  decision.  Where  a  trust-^eed  contemplates  the  reten- 
tion of  landed  property  in  the  hands  of  trustees  for  any  considerable 
period — with  an  ultimate  purpose,  not  of  division,  but  of  specific  con- 
veyance— and  at  tbe  same  time  authorizes  an  expenditure  of  money, 
during  the  continuance  of  the  trust,  greater  than  the  revenues  of  tbe 
estate  will  afford,  we  should  consider  that  a  power  of  borrowing  npon 
security  was  implied.  But  it  deserves  to  be  considered  whether  tbe 
security  ought  not,  in  such  a  case,  to  be  limited  to  the  rents  of  the 
property.  Unless  where  trustees  are  themselves  either  directly  or 
by  implication  invested  with  a  power  of  sale,  we  do  not  think  tbej 
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would  be  in  a  position  to  confer  such  power  upon  the  heritable 
creditor.     (See  StewaH  v.  Kirkaldy,  14  Nov.  1849,  12  D.  73.) 

It  has  been  decided,  in  conformity  with  the  opinion  of  both  Divi- 
sions of  the  Court,  that  the  tutors  of  an  heir  of  entail  cannot  exercise 
the  power  conferred  by  the  21st  sec.  of  the  Act  11  and  12  Vict.,  cap. 
36,  of  granting  a  bond  and  disposition  in  security  over  the  property. 
This  decision  will,  ,we  presume,  apply  to  the  case  of  testamentary 
trustees  charged  with  the  management,  during  minority,  of  property 
either  entailed  or  to  be  entailed  under  the  powers  of  the  settlement. 
We  are  not  aware  that  any  special  authority  is  requisite  to  enable 
trustees  to  borrow  money  upon  the  security  of  moveable  property,  such 
as  ships,  stock  in  trade,  etc.  The  ordinary  powers  of  realizing  and 
chai^ng  securities,  inherent  in  the  office  of  a  private  trustee,  would, 
in  the  absence  of  express  directions  to  the  contraiy,  entitle  him  to 
raise  money  by  the  sale  of  moveable  property.  Should  circumstances 
lender  an  immediate  sale  inexpedient,  he  would  seem  a  fortiori  to 
have  the  power  of  pledging  the  property  in  security  of  advances. 

In  the  administration  of  funds  appropriated  to  charitable  or  other 
permanent  objects,  it  may  sometimes  be  necessary  or  expedient  to 
incur  liabilities  beyond  the  extent  of  the  income  for  the  year.  Ad- 
vances made  to  meet  a  temporary  exigency  will  be  sustained  to  a 
moderate  extent,  as  a  charge  upon  the  trust-estate ;  but  the  trustees 
cannot,  without  a  breach  of  trust,  make  such  inroads  upon  the 
capital  as  will  impair  the  efficiency  of  the  fund  as  a  source  of 
permanent  revenue.  Where  trustees  of  a  fund  mortified  for  the 
benefit  of  the  poor  of  £he  town  of  Forfar  overdrew  their  bank  ac- 
count to  the  extent  of  nearly  L.500  (their  annual  revenue  amount- 
ing at  that  time  to  L.205,  5s.),  for  the  purpose  of  granting  relief  at 
a  period  of  unusual  distress,  the  Court  refused  to  find  that  the  lands 
of  the  mortification  were  adjudgeable  for  the  debt,  but  sustained  the 
expenditure  as  a  charge  upon  the  trust-funds,  and,  of  consen£,  allowed 
the  debt,  with  accruing  interest,  to  be  paid  by  instalments  out  of  the 
annual  revenue.  The  Court  were  unanimously  of  opinion,  that  they 
could  not  allow  the  capital  to  be  encroached  upon ;  Lord  Jef&ey 
remarking,  that  if  the  managers  had  been  dealing  with  a  usurer  of 
the  Shylock  class,  who  would  insist  on  immediate  payment,  they 
niight  have  been  made  personally  responsible.  The  observation  was 
not  intended,  as  we  read  it,  to  throw  any  doubt  on  the  right  of  the 
managers  ultimately  to  obtain  relief  out  of  the  revenues  of  the 
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charity  {Arbroath  Bank  v.  Stevenson,  16  June  1847,  9  D.  1228). 
The  case  o(  Brown  v.  Tliomson  (20  Jane  1849,  11  D.  1182)  shows 
that  the  Court  will  not  give  encouragement  to  personal  actions 
against  the  managers  of  foundations. 

When  money  is  borrowed  without  authority  on  the  security  of 
heritable  property,  risk  attaches  both  to  the  borrower  and  lender. 
If  the  sum  has  been  necessarily  expended — that  is,  in  accordance 
with  the  truster's  intention — it  will  form  a  debt  against  the  beiiefi- 
ciary,  who  cannot  take  benefit  by  the  estate  without  accepting 
liability  for  outlay  in  rem  versam.  But  the  beneficiary  may  renounce 
the  succession ;  and  if  the  debt  is  in  excess  of  the  value  of  the  pro- 
perty, the  trustee  will  be  liable  for  the  deficiency,  as  was  found  in 
the  case  of  Lawson  v.  Walker  (3  Dec.  1845,  8  D.  232).  On  the 
other  hand,  the  creditor  may  lose  his  recourse  against  the  trust- 
estate  in  the  event  of  the  money  being  improvidently  expended 
or  misappropriated.  This  was  the  principle  of  the  decision  in 
M'MxUan  v.  Armstrong  {ii  Dec.  1848,  11  D.  191),  in  which  die 
security  was  held  good  only  to  the  extent  of  the  sum  which  coald 
be  shown  to  have  been  applied  in  fulfilment  of  the  trust  purposes. 
Lord  Moncriefi^  dissented  from  the  judgment,  on  the  ground  that 
the  property  disponed  in  security  was  not  part  of  the  original  trust- 
estate,  but  a  purchase  made  by  the  trustees  for  the  purpose  of  in- 
vestment; and  he  would  seem  to  have  been  of  opinion  (11  D.  208) 
that,  although  the  investment  itself  was  not  to  be  approved  of,  yet 
the  powers  of  the  trustee;  in  dealing  with  it  would  be  as  extensiTe 
as  if  the  fund  had  remained  personal :  Surrogaium  sapit  natt&ram 
quSj  in  cujvs  loco  surrogatur. 

Powers  of  Guardianship. — By  the  Act  1696,  c.  8,  fathers  are  em- 
powered, while  in  liege  poustxe^  to  name  tutors  and  curators  to  act 
for  their  children  after  the  appointor's  death.  When,  therefore,  a 
father  appoints  his  trustees  to  be  tutors  and  curators  to  his  minor 
children,  the  powers  of  the  trustees  in  the  matter  of  guardianship 
will  be  such  as  the  law  confers  upon  guardians  generally^  with  such 
additional  powers  as  the  deed  may  specially  appoint.  Tators 
nominate,  who  do  not  require  to  find  caution,  appear  to  stand  in 
substantially  the  same  position  as  trustees,  with  reference  to  the 
source  from  which  they  derive  their  authority ;  and  we  apprehend 
that  the  Court  would  in  future  consider  itself  bound  to  refuse  appli- 
cations for  special  powers  on  the  part  of  tutors  nominate.   CurritorSj 
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being  only  required  to  act  as  consenting  parties  (which  is  almost 
necessarily  a  discretionary  duty),  are  less  likely  to  be  embarrassed 
in  consequence  of  the  omission  to  clothe  them  with  special  autho- 
rity for  any  particular  purpose  of  administration. 

Any  person  making  a  gratuitous  conveyance  of  property  to  a 
minor  is  entitled  to  appoint  curators  for  him  ;  whose  powers  how- 
ever are  limited  to  the  management,  on  his  behalf,  of  the  property 
so  conveyed.  Such  appointments  are  regarded  as  conditions  an- 
nexed to  the  gift  of  property,  with  reference  to  its  disposal  and 
management ;  and  are  effectual  to  exclude  the  management  of  ordi- 
nary curators  as  to  the  property  so  conveyed.  But  it  has  been  held 
that  a  nomination  of  this  kind  does  not  prevent  the  minor  from 
choosing  curators  for  himself  (TFt&on,  10  Mar.  1819,  F.  C). 

Testamentary  curators,  appointed  by  a  stranger,  being  merely 
invested  with  a  quasi  power  of  guardianship,  do  not  seem  to  be  sub- 
ject to  the  statutory  responsibilities  of  legal  guardians.  A  testa- 
mentary tutor  so  called,  when  appointed  by  a  stranger,  is  in  reality 
only  a  curator.  His  powers  do  not  extend  to  the  custody  of  the 
minor^s  person ;  and  it  is  difficult  to  see  in  what  respect  his  powers 
would  differ  from  those  of  a  mere  trustee.  Whether  appointed  under 
the  name  of  tutors  or  curators,  we  apprehend  that  the  provisions  of 
the  recent  statute,  exempting  trustees  from  joint  responsibility,  must 
be  extended  by  construction  to  such  guardians.  With  regard  to  the 
duty  of  making  up  inventories,  it  has  been  generally  held,  that  as 
the  trust-deed  itself  shows  the  extent  of  the  property  placed  under 
their  management,  curators  appointed  by  strangers  are  not  under  any 
obligation  to  comply  with  the  requisitions  of  the  Scottish  statutes. 

The  remarks  we  have  just  made,  regarding  the  powers  of  testa- 
mentary curators,  will  also  apply  to  the  case  of  pro-curators  charged 
with  the  custody  of  property  bequeathed  to  any  insane  or  imbecile 
person.  In  connection  with  this  subject,  we  may  refer  to  a  curious 
case  {Todrick  v.  Sibbaldj  9  March  1833,  11  S.  661),  which  raised 
the  qaestion,  whether  a  party  was  entitled  to  appoint  a  curator  to 
himself  in  contemplation  of  his  own  supervening  incapacity.  The 
case  came  before  the  Court  in  a  petition  from  the  parties  so  selected, 
to  be  appointed  curators;  and  the  judges  being  satisfied  that  the 
unfortunate  gentleman  was  still  in  possession  of  his  faculties  at  the 
time  when  he  foresaw  the  calamity  that  ultimately  overtook  him, 
gave  effect  to  his  wishes ;  but,  at  the  request  of  his  relatives,  cx)n- 
joined  a  third  party  along  with  those  nominated  by  himself. 
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Miscellaneous  Powers. — The   powers  that  may  be  conferred  by 
grant  on  fiduciary  disponees  are  evidently  as  various  as  those  which 
may  be  exercised  by  a  fee-simple  proprietor.     Some  of  those  have 
been  referred  to  incidentally,   in  connection   with  the  subject  of 
Ordinary  Administrative  Powers.    Such  are  powers  of  feuing  and 
granting  long  leases  ;  powers  to  submit  and  refer  actions  or  clainu; 
powers  to  invest  in  precarious  securities,  to   carry  on  a  gnng 
business,  or  to  embark  money  in  trade.     Whenever  the  power  of  a 
trustee  to  do  a  particular  act,  or  class  of  acts,  is  limited  by  the  com- 
mon law,  it  is  of  course  competent  to  the  truster  to  release  him 
from  such  limitation,  and  to  extend  his  powers  as  he  may  think 
proper ;  and  in  that  event,  the  responsibility  of  the  trustee  will  be 
just  the  same  as  that  of  any  other  gratuitous  mandatory  charged 
with  the  execution  of  a  particular  matter  of  business.    He  will  not 
in  the  general  case,  be  liable  for  loss  occasioned  by  transactions  in- 
volving risk,  into  which  he  has  entered  at  the  request  or  by  per- 
mission of  his  constituent.    It  is  impossible  to  define  with  any  hope 
of  success  the  obligations  and  duties  of  trustees  clothed  with  ar- 
bitrary powers.    For  our  present  purpose,  it  may  be  sufficient  to 
advert  to  the  difference  betwixt  powers  directory  and  imperativej'- 
a  distinction  which  must  enter  deeply  into  questions  of  liability.  A 
directory,  that  is,  a  permissive  power,  may  be  given  by  a  testator 
without  any  expectation  that  it  will  be  used ;  and  with  no  other  ob- 
ject than  that  of  leaving  the  trustee  free  to  act  in  a  particular  way, 
under  circumstances  not  likely  to  occur.    For  example,  a  power  of 
sale  is  given  to  meet  possible  emergencies,  although  the  intention 
of  the  testator  is,  that  the  estate  should  be  handed  over  to  his 
heir  unimpaired.     Or  a  power  is  given  to  parties  to  continue  a 
business  if  expedient, — the  object  being,  to  avoid  the  loss  that  might 
accrue  from  winding  up  at  all  hazards.     It  would  be  a  great  abase 
of  the  confidence  reposed  in  a  trustee  under  such  circumstances,  if 
he  were  to  interpret  these  powers  as  a  license  to  conduct  the  trust 
affairs  in  an  imprudent  manner.     The  mere  fact  that  the  trustee  is 
acting  technically  within  his  powers,  will  not  always  relieve  him 
from  responsibility  for  improvident  management.  But  where  a  power 
is  so  worded  as  to  have  the  force  of  a  direction,  the  trustee  has  no 
alternative ;  his  duty  is  to  act  upon  the  opinion  of  the  truster  in 
preference  to  his  own ;  and  the  consequences  of  his  obedience,  how- 
ever unfortunate,  must  be  viewed  as  the  act,  not  of  the  trustee,  but 
of  his  constituent. 
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Litigation  is  at  no  time  a  pleasant  thing ;  but  it  is  an  intolerable 
evil  when  it  is  conducted  with  bad  machinery.  A  corrupt  judge  is 
only  a  temporary  grievance^  and  there  are  several  compensating  cir- 
cumstances against  its  effects.  But  when  the  whole  machinery  by 
which  justice  is  administered — meaning  thereby  the  forms  of  process 
— ^is  complex,  uncertain  in  its  action,  and  incapable  of  being  under- 
stood without  the  study  of  a  lifetime,  the  matter  amounts  to  a  public 
calamity,  because  it  renders  the  public  dissatisfied  with,  and  dis- 
trustful of,  its  courts  of  justice. 

The  forms  of  process  in  Scotland  rest  upon  statutes.  Acts  of  Sede- 
runt, and  innumerable  decisions.  It  would  be  difficult  to  tell  the 
number  of  cases  upon  points  of  practice.  Of  course,  no  human 
being  ever  read  them  all ;  and,  unless  it  be  imposed  as  a  punish- 
ment upon  some  unfortunate  delinquent,  no  one  ever  will.  To 
attempt  to  reconcile  these  decisions  with  each  other,  would  just  be 
as  hopeless  as  to  bring  order  out  of  chaos.  They  were  the  product 
of  different  ages,  and  represent  very  fairly  the  discordant  views  and 
opinions  of  successive  generations  of  judges.  There  they  are,  how- 
ever ;  and  no  man  can  say  he  is  safe  unless  he  follows  the  rules  so 
laid  down.  He  may  be  put  out  of  court  by  the  production  of  a 
dedsion  from  the  mass ;  and  it  would  be  difficult  to  say  that  there 
is  any  point  that  could  not,  by  extraordinary  industry,  be  shown  to 
have  been  decided. 

But  what  shall  we  say  as  to  the  statute  law  upon  the  subject?  A 
work  has  been  recently  edited  by  Mr  McLaren — which  is  most 
valuable,  if  value  is  to  be  estimated  by  practical  usefulness — from 
which  we  see  at  a  glance  the  extraordinary  confiision  that  prevails 
in  the  statute  law  regulating  even  the  practice  of  the  Supreme 
Courts.  One  looks  at  the  number  of  them  with  something  like 
despair.  This  volume  of  statutes  is  bigger  than  the  ^^  Institutes"  of 
Justinian,  or  the  "  Code  Civile"  of  France.  A  whole  volume  of 
statutes  upon  practice— one  hundred  and  twenty-two  Acta  ofParlior 
meat,  altering,  modifying,  repealing,  and  contradicting  one  another  I 
Of  course  it  is  dreary  reading ;  and  it  necessarily  results  that  the 
most  practised  skill  is  sometimes  at  fault  in  wading  through  the  mass. 
*  Pitfalls  surround  pne  on  eveiy  side ;  the  language  is  so  loose  and 
general,  that  it  is  capable  of  allowing  every  latitude,  and  of  any  re- 
strictions.   Take,  for  example,  the  famous  words  in  the  Judicature 
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Acty  upon  which  there  have  been, — ^say  (to  Jbe  within  the  mark)  fire 
thousand  decisions  in  the  Outer  House.     Think  of  the  quantity  of 
money  wasted,  the  number  of  speeches  that  roust  have  been  made, 
the  int;^llectual  labour  and  sagacity  evinced  in  the  oonstructioo  d 
the  following  line  in  the  second  section  of  the  Judicature  Act  of 
1825,  viz.,  ^^the  nature,  extent,  and  grounds  of  the  comfJaiDt  or 
cause  of  action."     The  section  is  dealing  with  the  pursuer,  and  it 
professes  to  tell  him  what  he  must  put  into  his  summons.    Now, 
what  does  the  ^^  nature^'  of  a  cause  of  action  mean  ?     Is  it  the  cha- 
racter of  the  suit,  as  being  civil  or  ecclesiastical,  or  rescissory  or 
petitory  ?     Does  it  differ  in  meaning  in  this  cbtuse  £rom  the  woid 
^^  grounds  V*     ^'Extent*'  is  intelligible  if  it  refer  to  a  sum  of  money 
claimed ;  but  what  if  it  be  a  declarator  of  marriage  ?     It  is  the  ex- 
tent of  the  cause  of  action  that  is  wanted.     What  is  the  extent  of  a 
written  document  acknowledging  marriage  de  presenti^ — which  is 
the  cause  of  action  ?     What  is  the  extent  of  a  promise  of  marriage 
followed  by  copula?     In  short,  words  have  been  here  used  which 
are  inapplicable  to  many  actions ;  two  of  them  are  synonymous  io 
meaning,  or,  if  not  synonymous,  are  unintelligible.* 

But  the  way  in  which  these  words  have  been  construed  in  prac- 
tice renders  them  and  this  section  of  the  Judicature  Act  a  public 
grievance  and  a  national  misfortune.  These  words  are  the  parent  of 
our  pamphleteering  records.  We  are  required  to  set  forth  the  grounds 
of  the  cause  of  action, — the  nature  of  the  cause, — the  extent  of  the 
cause ;  and,  accordingly,  every  lawyer,  in  construing  these  words 
according  to  his  fears  and  terrors,  fills  the  records  with  long  state- 
ments of  the  evidence  in  the  cause, — immense  details,  which  might 
be  in  one  sense  called  the  grounds  of  the  cause  of  action,  but 
which,  according  to  no  correct  form  of  legal  pleading,  ought  ever  to 
be  set  forth  in  a  record ;  and  until  this  Act  of  Parliament  is  re- 
pealed, and  all  the  decisions  pronounced  upon  these  unfortunate 
words  blotted  out  from  living  memory,  this  coui*se  must  be  followed, 
and  will  be  followed,  by  every  pleader  who  does  not  wish,  of  set 
purpose,  to  put  his  client  in  peril.  If  he  do  not  adopt  this  course, 
he  may  find,  when  he  is  engaged  in  the  rehearsal,  called  a  debate  on 
relevancy,  or  when  he  comes  to  lead  his  proof,  that  the  judge,  who 

'  In  regard  to  unintelligibility,  however,  our  law  of  practice  is  deamess  it^ 
when  compared  with  that  of  England.  Can  any  gibberiBh  excel  this? — ''In 
Formedon,  the  tenant  having  demanded  a  view  after  a  general  imparlance,  the 
demandant  issued  a  writ  of  petit  cape.  Held,  irregular." — 2  Harrison,  Digest, 
p.  3119. 
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does  not  like  the  cause,  is  of  opinion  that  there  is  not  sufficient  spe- 
cification. How  often  do  we  hear  the  objection,  when  one  of  the 
details  of  a  cause  is  about  to  be  proved,  "  Oh,  you  have  not  set  forth 
that  fact  upon  the  record  ;"  and,  therefore,  that  fact  can't  be  put  in 
evidence.  Again,  if  the  judge  like  the  cause,  this  objection  fails, 
because  the  objector  is  told  that  the  matter  is  evidence,  and  covered 
by  the  general  statement  in  the  record.  Now,  an  Act  of  Parlia- 
ment  which  in  the  first  place  uses  unintelligible  words,  and  in  the 
second  place  puts  it  into  the  power  of  any  judge  to  construe  it 
according  to  the  occasion — ^in  all  cases,  of  course,  quite  conscien* 
tiouslj— -is  an  Act  that  may  be  tolerated,  but  only  till  the  opportunity 
for  its  repeal  arrives.  A  good  illustration  of  the  difference  between 
what  is  evidence  and  what  ought  to  be  set  forth  in  the  record  as 
substantive  statement,  is  a£Forded  by  a  recent  decision  of  Sir  Ores* 
well  Creswell.  In  a  suit  for  divorce,  the  plaintiff  set  forth  that 
A.  B.,  the  wife,  had  committed  adultery  with  C.  D.,  and  that  a 
chUd  was  the  product  of  the  adultery.  Sir  Creswell  Creswell  ordered 
the  averment  as  to  the  birth  of  a  child  to  be  struck  out,  holding 
that  it  set  forth  merely  evidence  {Matiaon  v.  MatUon^  12  Jan.  1860, 
29  Law  Journal,  Mat.  Cas.  p.  80).  Of  course,  in  Scotland,  where  ^ 
we  are  obliged  to  state  the  extent  of  the  cause  of  action,  we  would 
naturally  suppose  that  the  birth  of  a  child  would  indicate  the  extent 
of  the  adultery,  which  is  the  cause  of  action. 

It  is  utterly  in  vain,  therefore,  for  the  judges  in  the  House  of 
Lords  and  the  judges  in  the  Court  of  Session  to  lecture  counsel,  as 
they  very  often  do,  upon  the  length  of  their  records,  and  the  number 
of  details  with  which  they  are  filled.  The  fault  does  not  lie  with 
the  bar ;  it  lies  with  the  Act  of  Parliament  that  weighs  them  down, 
and  the  decisions  of  the  courts  which  exclude  them  from  proof  ho* 
cause  everything  is  not  set  forth.  In  a  case  of  divorce  for  adultery, 
we  have  known  of  proof  being  refused  of  familiarities  between  the 
adakeress  and  her  paramour,  because  the  circumstance  had  not  been 
stated  on  record.  The  time  and  place  of  the  adultery  were  duly 
given,  but  the  details  of  the  temptation  and  its  consequences  were 
not,  and  therefore  could  not  be  proved. 

But  the  object  of  this  paper  is  not  so  much  to  advocate  the  intro* 
daction  of  any  new  law  upon  the  subject,  as  to  obtain  the  eonsolida^ 
iion  of  existing  statutes.  The  law  of  Scotland,  take  it  all  in  all,  is 
one  of  the  most  simple  and  easily  understood  of  any  system  of  juris^ 
prudence,  that  has  existed  among  the  European  nations,  since  the 
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fall  of  the  Roman  Empire.  Except  in  the  feudal  portion  of  it,  it  is 
embarrassed  with  fewer  technicalities  than  the  ^^Code  CiTile;"  for  the 
simple  reason,  that  it  began  to  be  formed  at  the  time  when  the  stody 
of  Roman  law  became  the  passion  of  learned  men.  All  oar  eaily 
judges,  with  admirable  sagacity  and  good  sense,  imported  wholesale 
the  Roman  law  into  ours ;  and  thus  we  have  the  advantage  of  a 
system,  which  had  been  matured  by  the  wisdom  and  learning,  of  the 
most  celebrated  jurists  of  antiquity. 

But,  while  this  much  can  be  said  with  truth  of  our  general  law, 
the  same  encomium  cannot  be  passed  upon  our  forms  of  proces. 
They  are  the  true  source  of  any  clamour  that  exists  against  our  legal 
institutions.  It  is  very  hard  for  a  man  to  lose  a  cause ;  bat  the 
defeat  is  still  harder  to  bear  when  the  cause  is  lost  through  some 
quibble,  of  no  moment  in  itself.  A  victory  so  gained  is  scarcely 
satisfactory  to  the  victor;  is  often  the  beginning  of  further  strife; 
and  leaves  a  soreness  and  bitterness  against  law  and  lawyers  in  the 
mind,  not  merely  of  the  defeated  litigant,  but  of  the  general  public, 
who  are  indignant  at  the  defeat  of  justice  through  a  quirk. 

But  it  is  not  merely  the  Legislature  who  have  given  us  sach 
careful  attention,  by  passing  one  hundred  and  twenty-two  Acts  of 
Parliament,  in  regard  to  the  forms  of  process  in  the  Supreme  Courts 
alone.  The  Court  of  Session  has  also  been  equally  industrious  in 
passing  Acts  of  Sederunt  for  the  regulation  of  their  court.  These 
are  contained  in  very  many  volumes ;  their  number  it  is  impossible 
to  count ;  they  fill  upwards  of  1300  folio  pages.  They  are  equally 
binding  upon  the  Court  and  the  suitors  with  the  statutes ;  but  no 
man  can  tell  which  of  them  is  existing  law,  and  which  of  them  is  in 
desuetude.  The  Court  themselves  have  positively  refused,  on  the 
call  of  the  House  of  Lords,  to  state  which  of  their  Acts  of  Sederunt 
bind  the  lieges.  On  the  28th  June  1808  the  House  of  Lords  pro- 
nounced this  order : — "  Ordered,  by  the  Lords  Spiritual  and  Tem- 
poral, in  Parliament  assembled,  that  the  Lords  of  Session  do  prepare 
and  transmit  to  this  House,  copies  of  all  Acts  of  Sederunt  now  in 
force,  distinguishing  those  which  are  strictly  rules  of  Court  and  pre- 
scribed forms  of  proceeding,  from  those  that  explain  or  in  any  waj 
affect  the  law  of  the  land."  Now,  we  call  sp^ial  attention  to  the 
Report  made  by  the  Lords  of  Session  to  this  order,  on  27th  Feb. 
1810,  which  contains,  in  far  more  vigorous  language  than  we  have 
ventured  to  employ,  alively  picture  of  the  difficulties  with  which  an 
unfortunate  suitor  and  his  advisers  have  to  contend.     They  repre- 
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sent,  1st,  '^  That  when  successive  Acts  of  Sederunt  have  been  made 
by  the  Court  with  respect  to  the  same  or  similar  subjects  (which 
has  happened  very  fre<^uently),  it  has  not  been  the  practice  of  the 
Court  to  insert  in  the  new  Act  any  express  repeal  of  the  former 
Acts  which  were  thereby  meant  to  be  altered  in  whole  or  in  part ; 
so  that,  in  order  to  distinguish  accurately  betwixt  the  Acts  of  Sede- 
runt which  are  now  in  force,  and  those  which  have  ceased  to  be  in 
force  in  whole  or  in  part,  it  would  be  necessary  to  examine  every 
one  Act  of  Sederunt,  and  to  compare  it  with  all  the  prior  Acts,  in 
order  to  determine  how  far  the  regulations  of  the  one  are,  in  whole 
or  in  part,  inconsistent  with  all  the  prior  ones  relative  to  the  same 
subject.  And  what  adds  to  the  difficulty  of  such  an  examination  is, 
that  the  Acts  of  Sederunt  frequently  contain  regulations  and  orders 
with  respect  to  matters  which  have  very  little  connection  with  one 
another ;  so  that  even  the  examining  and  comparing  all  the  Acts 
relative  to  one  matter  would  not  answer  the  purpose.  In  order  to 
attain  to  perfect  accuracy,  it  would  be  necessary  to  examine  every 
one  Act  through  all  its  different  regulations,  numerous  as  they  are ; 
to  compare  it  with  all  the  other  Acts ;  and  to  consider  its  operation 
upon  such  as  are  prior  in  date,  and  how  far  the  one  is  inconsistent 
with  the  other,  so  as  to  have  the  effect  of  a  virtual  repeal  or  altera- 
tion thereof.  And  this,  we  are  satisfied,  would  be  a  work  of  much 
more  time  and  labour  than  it  is  possible  for  the  judges  of  this  Court 
to  accomplish,  consistently  with  the  execution  of  their  important 
duty  as  judges. 

^'  2d.  We  must  further  observe,  that  by  the  law  of  Scotland  even 
Acts  of  Parliament  before  the  Union  were  held  to  lose  their  force  by 
disuse,  without  any  express  repeal,  or  to  go  into  desuetude,  as  it  was 
termed ;  and  the  same  is  still  understood  to  be  the  case  with  regard 
to  the  Acts  of  Sederunt;  so  that,  besides  an  examination  of  the  whole 
Acts  of  Sederunt,  in  the  Books  of  Sederunt,  in  order  to  fulfil  the 
order  of  the  House  of  Lords  it  would  be  necessary  to  enter  upon  an 
extensive  investigation,  with  respect  to  the  practice  for  many  years 
past  through  all  the  different  departments  of  business  belonging  to 
the  Court,  in  order  to  ascertain  what  Acts  of  Sederunt  or  parts 
thereof  Were  in  desdetude,  and  in  that  way  had  ceased  to  be  regu- 
lations in  force.  We  know  that  in  deciding  causes  which  turn 
upon  the  construction  of  our  statute  law,  it  is  sometimes  a  matter 
of  considerable  difficulty  to  determine  whether  a  particular  Act  of 
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the  Parliament  of  Scotland  has  or  has  not  gone  into  desuetude. 
Bnt,  were  we  required  to  make  a  general  report  upon  the  Statute 
Book  of  Scotland)  and  to  distinguish  every  one  law  which  is  in 
desuetude  from  those  which  are  not,  we  should  find  ourselves 
nearly  as  much  at  a  loss  how  to  make  our  report  as  in  the  present 
case." 

Now,  all  the  difBcuIties  here  sketched  by  the  judges,  as  to  stadng 
what  is  law  and  what  not  in  these  Acts  of  Sederunt,  are  m  the 
way  of  every  suitor  who  enters  the  Court.  What  the  judges  say 
they  cannot  do  withouf  enormous  labour,  every  suitor  ought  to  do 
in  order  to  be  safe.  Of  course  it  is  never  done ;  no  lawyer  could 
stand  an  examination  upon  those  Acts  of  Sederunt.  The  risk  is 
run ;  and  as  all  are  equally  ignorant,  it  generally  happens  that  all 
are  safe.  But  an  exceptional  case  occurs  now  and  then,  wheu  an 
old  Act  of  Sederunt  is  dragged  from  the  obscurity  of  centuries  in 
order  to  defeat  justice. 

We  blame  no  man  for  this.  It  is  the  fault  of  the  bad  system  of 
patching  up  and  repairing,  of  partially  repealing  and  adding  to^  the 
old  machine.  The  Judicature  Act  of  1825  was  an  attempt  at  con- 
solidation ;  but  it  failed,  owing  to  the  looseness  of  its  language  and 
its  non-repeal  of  previous  statutes  and  Acts  of  Sederunt.  The 
Court  of  Session  Act  of  1850  did  nothing  at  all ;  unless,  indeed, 
the  abolition  of  the  Condescendence  as  a  separate  document,  and  of 
written  pleading  in  the  Outer  House,  be  considered  advantages.  In 
regard  to  the  policy  of  the  latter,  there  is  room  for  two  opinions. 
No  doubt  Lord  Stair  is  against  written  pleading,  and  very  justly, 
when  these  pleadings  were  such  as  he  describes — "  Wherein  such 
indigested  stuff  is  multiplied  as  none  would  have  impudence  to 
offer  at  the  bar;  wherein  fact  and  law  is  jumbled  together  with- 
out distinct  proposal  of  points  of  fact  instructed,  or  to  be  proved, 
as  they  behoved  to  propone  at  the  bar;  so  that  the  Lords  are 
necessitat  to  gather  the  matter  out  of  that  mass  wherewith  they  are 
mixed, — long  narrations  and  alledgeances  neither  true  nor  compe- 
tent to  be  proved." 

It  was  quite  right  and  natural  to  be  indignant  with  such  lucubra- 
tions ;  but  if  the  quality  were  altered,  it  does  not  follow  that  Lord 
Stair  would  have  been  guilty  of  abusing  the  pleading  because  it 
was  written.  The  evil  of  oral  pleading  consists  in  the  want  of  de- 
liberation— in  the  incapacity,  from  the  necessity  of  things  and  fbm 
the  impatience  of  the  Court,  to  state  all  the  authorities,  direct  and 
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collateral^  that  bear  upon  the  point  argued ;  and  hence  the  decline 
of  general  learning  in  jurisprudence  at  the  bar.  Few  will  study 
law  lii^hich  cannot  be  turned  to  direct  practical  use  by  quotation  in 
an  oral  pleading. 

However,  this  system  of  oral  pleading  alone  must  get  a  longer 
trial ;  and  the  matter  is  not  one  which  is  the  immediate  subject  of 
this  article.     What  we  are  anxious  to  convince  the  profession  of  is, 
the  necessity  for  the  Consolidation  into  one  Statute  op  all 
THE  Acts  of  Pabliament  and  Acts  of  Sederunt  belative 
to  pbactice  in  the  Coubts  of  Scotland.    It  would  be  a  work 
of  great   labour;   but  no  great  work  can  ever  be  accomplished 
without  it ;  an/j  the  obligations  of  duty  on  the  part  of  Govern- 
ment are   here  too  obvious  to  be  longer  ignored.      The  passing 
of  such  an   Act  would  be  an  era  in  the  history  of  the  law,  and 
the  Lord  Advocate  who  got  it  passed  would  become  as  famous 
as  Trebonian.     "  Wise  or  fortunate,"  says  Gibbon,  "  is  the  prince 
who  connects  his  own  reputation  with  the  honour  and   interest 
of  a  perpetual  order  of  men.*'     Still  more  wise  or  fortunate  is  the 
lawyer  who  can  do  something,  which  connects  his  name  not  merely 
with  the  special  interest  of  his  order,  but  with  the  interests  of  the 
general  public.     To  save  expense — to  produce  certainty  that  deci- 
sions will  be  pronounced  according  to  the  merits  of  the  case  —  to 
promote  expedition  in  the  administration  of  justice  —  to  remove  the 
reproach  of  the  law's  delay,  and  thereby  put  a  stop  to  popular  clamour 
and  inspire  public  confidence,  are  things  worthy  of  the  loftiest  am- 
bition.    And  all  these  would  be  the  result  of  a  well-digested  code 
of  practice.  P.  F. 
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TheSoiAal  Science  Association, — ^The  labours  of  this  popular  in- 
stitution have  been  serviceable  to  jurisprudence,  by  directing  public 
attention  to  the  existence  of  defects  in  our  forms  of  procedure  and 
other  kindred  matters.  But  we  may  be  permitted  to  doubt  whether 
many  of  the  suggestions  that  have  emanated  from  that  body  from 
time  to  time,  are  such  as  would,  if  carried  into  effect,  deserve  the 
name  of  amendments  in  the  law..  One  of  the  favourite  schemes  of 
amateur  law  reformers  is  the  establishment  of  a  '^  department  of 
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justice/'  under  the  presidency  of  a  minister  of  state ;  and  we  are 
not  a  little  surprised  to  find  that  this  notion  should  have  taken  pos- 
session of  the  minds  of  some  men  who,  from  their  practical  ex- 
perience in  the  administration  of  the  law,  ought  to  know  that  the 
functions  of  a  minister  of  justice  are  fully  provided  for  by  means  of 
the  existing  legal  and  judicial  machinery. 

The  learned  and  estimable  ex-Chancellor  Napier,  in  his  inaagmtl 
address  to  the  department  of  jurisprudence  at  the  Dublin  meeting 
was  at  pains  to  explain  the  duties  which  in  his  opinion  ought  to  de- 
volve upon  a  minister  of  justice,  and  which,  if  there  be  any  force 
in  his  reasoning,  we  must  suppose  to  be  in  the  meantime  imper- 
fectly or  inadequately  discharged.  Let  us  see  what  they  are.  It  is 
not  proposed  that  the  immense  and  valuable  legal  patronage  of  the 
Government  should  be  withdrawn  from  the  departments  who  are 
at  present  responsible  to  the  public  for  its  bestowal,  in  order  that 
it  may  be  vested  in  a  single  retired  lawyer,  unconnected  by  sym* 
pathy  or  professional  ties  with  the  practising  members  of  the  pro- 
fession. This  would  certainly  be  a  bold  innovation ;  but  as  it  is 
not  likely  to  find  acceptance  either  with  the  public  or  the  profes- 
sion, we  must  assume  that  the  proposed  department  of  justice  wonld 
at  any  rate  come  into  being  destitute  of  that  privilege  which,  more 
than  any  other,  gives  weight  and  authority  to  the  decisions  of  a 
department — ^the  power  of  appointing  and  removing  members  of  the 
public  service  who  are  subject  to  its  official  supervision.  We  have 
not  been  able  to  discover  from  any  of  the  numerous  essays  with 
which  the  public  has  been  favoured  on  this  well-worn  topic, 
whether  it  is  contemplated  that  the  new  minister  of  state  should 
have  a  seat  in  Parliament  and  exercise  the  power  of  originating 
measures  within  his  own  department.  If  his  office  is  to  be  parlia- 
mentary, may  we  ask  what  is  the  special  department  of  legislation 
proposed  to  be  committed  to  his  care  ?  It  is  in  vain  to  say  that  his 
business  will  be  with  law.  Every  Act  of  Parliament  is  a  law.  We 
have  laws  for  the  Army  and  Navy, — laws  for  the  collection  and 
management  of  the  revenue, — ^laws  for  the  Church,  for  the  poor,  for 
municipal  and  local  government,  for  the  colonies,  and  for  inter- 
national concerns.  Every  one  of  the  matters  in  the  above  ename- 
ration  forms  the  business  of  a  separate  department  of  Government, 
with  a  cabinet  minister  for  its  president,  and  a  regular  staff  of 
secretaries,  under  secretaries,  and  clerks.  It  is  the  business  of  those 
officials  to. find  out  what  is  defective  in  the  administration  of  the 
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laws  afibctiog  the  important  interests  committed  to  their  care ;  and 
for  that  purpose  they  are  maintained  by  the  country,  and  armed  by 
the  Legislatore  with  extensive  powers  of  inquiry  and  supervision. 
Each  department  has  its  representative  in  both  Houses  of  Parliar 
menty  on   whom  is  devolved  the  special  duty  of  promoting  and 
carrying  through  such  plans  of  social  amelioration  or  legislative 
amendment  as  lie  within  the  province  of  his  official  situation.    With 
unlimited  command  of  the  public  purse,  those  gentlemen  can  have 
no  difficulty  in  finding  competent  draftsmen,  capable  of  rendering 
into  appropriate  legal  phraseology  the  projects  of  law  which  they 
have  made  it  their  business  to  mature.     And,  finally,  they  have  the 
power  of  submitting  their  bills  for  revision  to  the  law  officers  of 
the  Crovm — usually  the  most  eminent  counsel  at  the  bar,  and 
selected  and  highly  paid  for  the  performance  of  that  very  duty 
which  it  is  now  proposed  to  entrust  to  a  minister  of  justice.    The 
Eact,  that  the  law  officers  of  the  Crown  do  not  sit  as  members  of  the 
Cabinet  Council,  is  not  a  disqualification  for  the  duties  to  which  we 
refer,  but  rather  an  advantage.    It  must  be  obvious  to  every  un- 
prgadiced  mind,  that  those  gentlemen  will  be  more  likely  to  give 
expression  effectively  and  impartially  to  those  projects  of  the  Govern- 
ment which  have  been  determined  upon  without  their  assistance,  than 
they  would  be,  were  they  allowed  to  have  a  voice  in  discussions  in 
which  their  opinions  would  as  ofben  be  overruled  as  adopted.    When 
measures  of  importance  are  to  be  settled  at  a  Cabinet  Council,  the 
Attorney-General  or  Lord  Advocate  may,  if  it  is  thought  necessary, 
attend  and  advise  the  Council  with  reference  to  the  details  of  the 
project. 

Now,  can  any  rational  person  believe  that  the  yearly  quarto 
volume  of  Acts  of  Parliament,  with  all  its  multifarious  contents, 
would  be  better  in  substance  or  more  accurate  in  expression,  if  it 
were  subjected  to  the  formality  of  revision  by  a  minister  of  justice  t 
Let  it  be  remembered  that  the  bills  introduced  and  withdrawn  (and 
which  would  equally  call  for  revision)  greatly  outnumber  those  that 
are  actually  passed  into  law ;  and  it  will  at  once  be  seen  that  no 
single  person  could  perform  the  task  of  revision  within  the  required 
time.  A  more  serious  difficulty  presents  itself  in  the  fact,  that  no 
human  being  does,  or  ever  will  exist,  possessing  the  more  than  ency- 
clopedic knowledge  requisite  for  such  a  task.  We  believe  that  Acts 
of  Parliament,  as  a  rule,  are  very  well  prepared  by  the  clerks  and 
standing  counsel  to  the  different  departments,  who  have  become 


520  THE  MONTH. 

familiar  by  practice  with  the  legal  relations  and  the  tedintcatities 
of  their  respective  spheres  of  business.  The  mistakes  that  do  creep 
in  are  usually  the  result  of  inconsiderate  amendments.  Parliament 
may  and  will  alter  a  bill  at  the  last  stage ;  and  the  mistakes  that 
arise  in  consequence  are  not  of  sufficient  importance  to  neoessitate 
any  departure  from  ancient  constitutional  practice.  The  more  im* 
portant  public  bills  must^  of  course,  be  prepared  under  the  super- 
intendence  of  a  responsible  legal  or  judicial  functionary.  The  Lord 
Ohancellor  in  the  Upper  House,  and  the  Attorney-Greneral  and 
Lord  Advocate  in  the  House  of  Commons,  are  charged  with  that 
duty;  they  are,  in  fact,  ministers  of  justice  to  that  effect;  and  we 
really  believe  that  the  creation  of  u  new  office  would  deteriorste 
rather  than  improve  the  quality  of  the  workmanship,  by  dividing 
the  responsibility. 

As  to  advising  the  Crown  regarding  the  exercise  of  the  prerogative 
of  mercy,  we  are  unable  to  see  why  this  responsible  and  often  pain- 
ful duty  may  not  be  entrusted  with  perfect  safety  and  propriety  to 
the  Home  Secretary,  acting  upon  the  information,  and  often  by  the 
advice,  of  the  judge  presiding  at  the  trial.  If  any  change  is  required, 
let  the  prisoner  have  leave  to  move  for  a  new  trial,  on  the  under- 
standing that  a  decision  refusing  such  trial  is  to  be  conclusive  on  the 
fact  of  hb  guilt. 

Patent  Law  Amendment. — The  following  are  the  resolutions  laid 
before  the  legal  section  of  the  Social  Science  Association  by  a  com- 
mittee of  their  number,  of  which  Mr  Webster,  the  well-known 
patent  counsel,  was  chairman  : — 

First, — ^That  all  applicatioiis  for  grants  of  letters  patent  should  be  subjected 
to  a  preliminary  investigation  before  a  special  tribunal.  Second, — ^That  sicb 
tribunal  shall  have  power  to  decide  on  the  granting  of  patents,  but  it  shall  be 
open  to  inventors  to  renew  their  application,  notwithstanding  previous  refusal 
.  Third, — That  the  said  tribunal  shall  be  formed  by  a  permanent  and  salaried 
judge,  assisted,  when  necesaary,  by  the  advice  of  scientific  asseaaors,  and  that 
Its  sittings  should  be  public.  Fourth, — That  the  same  tribunal  should  hare  ex- 
tensive jurisdiction  to  try  patent  causes,  subject  to  a  right  of  appeal.  Fifth,— 
That  the  jurisdiction  of  such  tribunal  should  be  extended  to  the  trial  of  all 
questions  of  copyright  and  regulations  of  designs.  Sixth, — That  the  scientific 
assessors  for  the  trial  of  patent  causes  should  be  five  in  number,  to  be  chosen 
from  a  panel  to  be  nominated  by  the  Commissioners  of  Patents  for  the  adjudica- 
tion upon  facts,  when  deemed  necessary  by  the  judge,  or  demanded  by  either 
of  the  parties.  Seventh, — That  the  right  of  appeal  should  be  to  either  of  the 
Courts  of  the  Exchequer  Chamber,  with  a  final  appeal  to  the  House  of  Uxdi. 
Eighth, — That  for  the  preliminary  examinations,  the  assessora,  if  the  judge  re- 
quire their  assistance,  should  be  two  in  number,  named  by  the  Commiasionen 
of  Patents  from  the  existing  panel ;  the  decision  to  rest  with  the  judge.  Kintli, 
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—That  the  oommittee  approreof  the  prindpleB  of  oompelling  patentees  to  grant 
lioeosea,  on  terms  to  be  nxed  by  arbitration ;  or  in  case  the  parties  shall  not 
agree  to  such  arbitration,  then  by  the  proposed  tribunal,  or  by  an  arbitrator  or 
arbitrators  appointed  by  the  said  tribunal.  Tenth, — ^That  a  report  be  drawn 
up,  in  oonfonnity  with  the  resolutions  passed  by  this  committee,  etc. 

With  the  utmost  respect  for  the  gentlemen  composing  this  com- 
mittee^  we  must  dissent  in  toto  from  their  recommendations.     In  the 
first  place,  the  proposed  preliminary  investigation  would  add  greatly 
to  the  expense  of  obtaining  a  patent ;  and  would  thus  neutralize  all 
the  benefit  conferred  on  patentees  by  the  abolition  of  fees.     Under 
the  present  system,  it  is  the  duty  of  the  Attorney-General  to  satisfy 
himself  that  there  is  a  prima  facie  case  for  granting  a  patent ;  and 
this  is  all  that  can  be  expected  from  a  preliminary  inquiry.     If  the 
patentee  is  to  be  subjected  to  the  expense  of  proving  the  novelty  and 
u^lity  of  his  invention  before  obtaining  the  grant,  he  ought,  in  com- 
mon justice,  to  have  his  right  secured  against  challenge  on  these 
grounds.     In  other  words,  patents  must  be  made  indefeasible.    But 
that  would  never  be  submitted  to.    It  would  be  in  effect  a  revival 
of  the  worst  abuses  of  the  monopoly  system,  which  King  James  VI. 
was  compelled  to  relinquish,  as  the  condition  of  obtaining  supplies 
from  Parliament.     Patents,  if  continued  at  all,  must  be  granted 
periculo  petenUs,    If  manifestly  invalid,  the  invention  will  be  used 
without  permission ;  and  the  patentee  will  not  risk  the  expense  of 
an  action.     If,  on  the  other  hand,  his  invention  is  plainly  novel  and 
profitable,  the  courts  of  law  are  open  for  his  protection.     Most  of 
the  cases  of  alleged  hardship  in  connection  with  the  patent  law  have 
arisen  out  of  inventions  of  questionable  novelty,  or  where  the  amount 
of  inventive  talent  displayed  was  small,  giving  rise  to  questions  as  to 
the  materiality  of  the  invention.     We  have  not  much  sympathy  with 
those  who  are  defeated  in  the  attempt  to  secure  a  monopoly,  under 
the  pretext  of  having  made  some  trivial  improvement  in  the  mode 
of  manufacture.     Whatever  may  have  been  the  case  in  times  past, 
it  is  notorious  that  the  sympathies  of  juries  at  the  present  time  are 
always  with  the  patentee ;  and  the  only  doubt  is,  whether  the  pre^ 
sent  system  of  trying  such  cases  by  jury  affords  a  sufficient  protec- 
tion to  the  general  manufacturing  interest. 

The  great  mischief  of  the  patent  system  is,  that  it  stops  the  pn>- 
gress  of  improvement  during  the  currency  of  the  patent.  Patents 
are  constantly  taken  out  for  processes  which  are  of  no  practical 
utility, — the  patentee  having  merely  put  into  his  specification  the 
crude  ideas  that  were  floating  in  the  minds  of  inventors,  but  which 
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are  not  capable,  without  further  improvement,  of  producing  the 
desired  effect.  Once  on  the  register,  the  alleged  invention,  thoagb 
useless  in  itself,  is  a  bar  to  further  improvement ;  because  the  real 
inventor — the  man  who  gets  the  process  to  work — cannot  use  his 
machine  without  infringing  the  right  of  the  patentee  ;  whose  ioTen- 
tion,  as  described  by  himself,  is  perhaps  not  worth  the  paper  on 
which  it  is  written.  On  these  grounds,  the  opinion  has  been  gaining 
ground  amongst  mercantile  and  scientific  men,  that  the  time  has 
come  for  the  entire  abolition  of  patents.  A  patent  for  a  really  new 
manufacture  is  now  rarely  heard  of;  but  all  sorts  of  trifling  appli- 
ances are  made  the  subject  of  royal  protection,  insomuch  that  manu- 
facturers complain  that  it  is  next  to  impossible  to  construct  or  cast 
any  article  of  machinery  without  paying  black-mail  to  some  rival 
firm,  that  has  made  a  business  of  buying  up  all  the  patents  in  con- 
nection with  their  trade.  After  all,  the  primary  object  of  the  patent 
laws  is  the  encouragement  of  invention  ;  and  if  it  is  found  that  in- 
vention is  retarded  through  their  operation,  it  will  be  very  difficult  to 
justify  the  continuance  of  the  system. 

The  proposed  supercession  of  jury  trial  by  a  court  of  scientific 
assessors,  though  more  plausible,  is  as  fallacious  as  the  other  portions 
of  the  Social  Scientific  scheme.  Knowledge  of  the  subject  is  indeed 
an  important  qualification  in  a  judge,  and  one  which  every  tribunal 
must,  to  a  certain  extent,  possess.  But  the  certainty  of  obtaining  an 
impartial  decision  is  of  infinitely  greater  consequence ;  and  we  are 
satisfied  it  would  be  next  to  impossible  to  obtain  an  impartial  jury 
of  scientific  or  practical  assessors.  Why  not  empower  the  judges  to 
try  patent  cases  without  the  intervention  of  a  jury  t  The  hcis  of 
science  involved  in  patent  cases  are  not  of  a  very  recondite  charac- 
ter. Counsel  find  no  difficulty  in  mastering  such  questions,  even 
to  the  extent  of  checkmating  prejudiced  witnesses  in  their  attempts 
to  mislead  the  jury.  We  are  certain  that  the  able  and  highly 
educated  gentlemen  who  occupy  the  bench  of  our  common  law 
courts  will  find  little  difficulty  in  understanding  the  facts  of  patent 
cases,  so  as  to  be  able  to  apply  the  law  (which  scientific  assessors 
never  would  understand),  with  accuracy,  and  in  a  manner  that  most 
continue  to  inspire  confidence  in  their  decisions. 

Administration  of  Justice  in  India. — The  new  judicial  oonstitn- 
tion  for  India,  which  last  session  received  the  sanction  of  Parliament, 
has  not  come  too  soon,  if  we  may  form  an  opinion  of  the  character 
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of  the  existing  bench  from  an  instance  that  has  been  brought  some- 
what prominentlj  under  the  notice  of  the  public.  We  allude,  of 
coarse,  to  the  *'Nil  Durpun"  case;  in  which  Sir  Mordaunt  Wells, 
one  of  the  judges  of  the  Supreme  Court  of  Bombay,  convicted  Mr 
Long,  a  respectable  clergyman  of  the  Church  of  England,  of  a  cri- 
mnal  Itbel,  because  he  bad  published  a  translation  of  a  native  work 
in  which  the  conduct  of  the  British  indigo  planters  was  satirized. 
This  was  ^'  the  head  and  iront  of  his  offending."  It  was  not  eveii 
insinuated  that  any  individual  had  been  attacked  under  cover  of  a 
fictitious  character.  The  indictment  charged  Mr  Long  with  libel- 
ling the  indigo  planters  as  a  class;  and  this  monstrous  accusation 
was  sustained  by  the  whole  benchy  on  a  motion  for  a  new  trial.  May 
we  not  characterize  such  a  decision  in  the  language  of  an  eminent 
judicial  personage  (certainly  not  justifiable  on  the  occasion  on  which 
it  was  used), — "  My  Lords,  if  the  judges  didn't  know  the  law,  they 
might  at  least  have  known — common  sense"  t 

Let  us  hope  that  the  lesson  taught  by  this  extraordinary  proceed- 
ing will  not  be  thrown  away  upon  the  Lidian  administration  at 
home.  The  whole  system  of  judicial  promotion  in  the  colonies  is 
wrong.  Instead  of  appointing  respectable  incapables^  whose  sole 
qualification  for  the  judicial  office  is — a  quarter  of  a  century's  brief- 
less  attendance  in  Westminster  Hall,  the  appointments  should  be 
given  to  young  men  in  moderate  practice,  who  may  not  be  unwilling 
to  reUnqnish  fair  prospects  of  promotion  at  home  for  the  certainty  of 
ft  dignified  and  useful  position  elsewhere.  Men  who  fail  in  getting 
into  practice  at  the  home  bar  rarely  pay  much  attention  to  law  after 
the  first  few  years  of  their  noviciate ;  and  the  fact  that  they  have  so 
failed,  imports  at  least  a  strong  presumption  against  their  being 
possessed  of  the  requisite  intellectual  qualifications.  Younger  men 
nun/  turn  out  well ;  and  there  is  at  least  a  strong  probability  that 
men  who  have  just  been  taken  firom  active  practice  at  the  bar  will 
apply  their  minds  to  the  study  of  the  laws  which  they  have  to  ad- 
minister— a  duty  which  seems  to  have  been  lamentably  neglected 
by  the  members  of  the  Supreme  Court  of  Bombay. 

Legal  Education. — We  are  glad  to  learn  that  the  business  of  the 
new  law  lectureship  in  Glasgow,  in  connection  with  the  Andersonian 
University,  is  to  be  commenced  with  fair  prospects  of  success.  It 
most  be  admitted  that  the  teaching  of  law,  like  every  other  art,  is 
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improved  by  the  division  of  employment;  and,  in  selecting  Com- 
mercial Law  as  the  subject  of  a  separate  lectnreship  in  Gla^ow,  we 
believe  that  the  managers  of  Anderson's  University  are  rendering  a 
service  to  the  existing  chair;  which  may  thus^  by  an  amicable 
arrangement,  be  relieved  of  part  of  a  subject  which  is  certainly  &r 
too  extensive  to  be  undertaken  by  a  single  professor. 

So  strongly  are  we  impressed  with  this  conviction,  that  we  ven- 
ture to  urge  upon  the  Faculty  of  Advocates  the  consideratioD, 
whether  it  would  not  be  expedient  to  divide  the  duties  of  the  present 
chair  of  Scots  Law  in  the  Edinburgh  University,  or  at  least  to  take 
care  that  their  appointment  is  made  subject  to  the  power  of  division, 
should  that  course  be  afterwards  thought  expedient. 

Legal  Appointments. — The  past  vacation  has,  we  regret  to  say, 
been  productive  of  several  vacancies  in  the  judicial  estabUshmentsof 
Scotland.  By  the  death  of  att  accomplished  and  much-respected 
judge,  Mr  Sandford,  the  joint  office  of  Sheriff  of  Wigtoa  and 
Steward  of  Kirkcudbright  has  been  placed  at  the  disposal  of  the 
Government,  and  has  been  given  to  Mr  David  Hector,  Advocate- 
Depute.  Mr  Hector  was  the  senior  counsel  in  the  employment  of 
the  Crown,  under  the  Lord  Advocate  and  Solicitor-Greneral;  the 
two  next  in  order  of  appointment  being  Mr  Fraser,  in  the  Ex- 
chequer department,  and  Mr  Maitland  Heriot,  in  the  Court  of 
Justiciary.  The  appointment  of  Mr  Hector  is,  therefore,  in  accord- 
ance with  usage ;  and  we  have  no  doubt  it  will  give  aatisfacdon  to 
the  profession. — ^The  other  appointments  to  which  we  refer  are  those 
of  Mr  Francis  Bussell,  as  Sheriff-substitute  for  the  county  of  Box- 
burgh  ;  and  Mr  James  S.  Milne,  to  be  Sheriff-substitute  for  Selkiik. 
Mr  Bussell  has  had  the  advantage  of  considerable  experience  in 
public  business  as  Secretary  to  the  Lord  Advocate ;  Mr  Milne  has 
long  been  known  to  the  profession  as  the  editor  and  chief  contribntor 
to  the  Court  of  Session  Reports. 
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Principal  and  Agent— C%arfer-Parfy--ParoZ  Evidence  to  Explain.— T,  B.  W. 
of  the  one  part,  and  T.  W.  and  J.  G.  H.  &  Co.  (the  defendants)  of  the  other 
part,  entered  into  a  charter-party,  in  the  body  of  which  T.  W.  and  J.  C.  H.  & 
Co.  agreed  (inter  alia)  to  provide  a  cargo  abroad  for  T.  B.  W.'s  ship,  and  to  re- 
ceiTe  the  same  at  the  port  of  discharge ;  and  for  due  performance  of  the  said 
charter  the  said  T.  W.  and  J.  C.  H.  &  Co.  bound  themselves,  their  heirs  and 
assigns,  etc.    The  charter-party  was  signed  as  follows : — 

"  T.  B.  W. 
"  pro  A.  D.  &  Co.  of  M. 
"  T.  W.  &  J.  C.  H.  &  Co. 
"  Agents." 
To  a  declaration  for  breach  of  this  charter-party  defendants  pleaded  on  equitable 
grounds  that  they  entered  into  the  said  charter-party  sold^  as  agents  for 
A.  D.  &  Co.,  and  that  it  was  agreed  between  them  and  T.  B.  W .  that  £ey  were 
only  to  sign  as  such  agents,  and  that  they  were  not  to  be  personally  liable ;  and 
that  at  the  time  of  the  signature  both  parties  believed  that  defendants  were 
not,  and  that  A.  D.  &  Co.  were,  the  pitfties  bound,  notwithstanding  the  words 
in  the  body  of  the  charter.    Held  by  tfie  Court  of  Ex.,  on  demurrer,  that  this 
vas  a  good  equitable  plea,  and  a  good  answer  to  the  action.  Per  Pollock,  C.  B., 
aud  Bramwell,  B. :  Parol  evidence  is  admissible  to  show  on  whom  a  contract  is 
really  intended  by  the  parties  executing  it  to  be  binding. — (  Wake  v.  Harrop  and 
Another^  9  W.  R.  788.) 

Railway — Loss  of  Luggage. — The  plaintiff  was  a  passenger  on  the  defendants^ 
railway,  and  had  with  him  a  case  containing  a  large  quantity  of  watches.  In 
the  course  of  the  journey  a  guard  on  the  railway  desired  that  the  case  should  be 
ronoved  to  the  lugS^^  ^^^^i  which  was  accordingly  done.  The  case  was  stolen, 
aa  was  supposed,  by  one  of  the  servants  of  the  defendants.  It  appeared  that 
tbe  defendants  had  given  notice  to  the  public  that  merchandise  would  not  be 
carried  as  passengers'  luggage,  but  must  be  paid  for  at  a  certain  rate.  Heldhj 
the  House  of  Loi^,  on  action  brought  to  recover  the  value  of  the  goods,  revers- 
ing the  decision  of  the  Court  of  Exchequer  Chamber  in  Ireknd,  that  the  de- 
fendants were  not  liable.  Westbury,  C. :  My  k>rds,  the  case  of  the  plaintiff  is 
one  which  might  have  been  decided  in  five  minutes  by  the  application  of  the 
nx)Bt  ordinary  amount  of  judicial  knowledge,  and  it  is  a  most  lamentable  thing 
tbat  ao  much  money  and  time  should  have  been  expended,  from  the  mistakes 
and  misapprehensions  and  the  misguidance  which  have  taken  place  with  regard 
to  this  proceeding  in  the  Court  below.  In  substance  it  comes  to  this,  that  the 
plaintiff  intended  to  have  the  goods  carried  in  the  carriage  with  him,  and  escape 
the  obligation  of  paying  for  their  carriage  as  merchandise ;  and  under  those 
circumstances,  there  coiud  not  exist  in  law  or  in  reason  any  contract  whatever 
between  the  plaintiff  and  the  company  touching  those  goods  upon  the  breach 
or  in  default  of  the  performance  of  which  contract  the  plaintiff  could  have  a 
right  against  the  company ;  and  I  think  that  any  man  of  ordinary  imderstand- 
ing  would  have  had  no  difficulty  whatever  in  disposing  of  the  case. — {The  Bel- 
fast  and  Ballymena  Railway  Co.  and  Others  v.  Keys^  9  W.  R.  793.) 

Set-off — Executors. — The  right  of  set-off  can  only  arise  out  of  some  contract, 
express  or  implied,  between  the  parties  to  pay  and  receive  the  money,  or  other 
persons  standing  in  their  shoes,  and  the  executors  of  a  testator  have  no  right,  in 
the  ahsenoe  of  any  contract  for  that  purpose,  to  retain,  out  of  a  l^acy  payable 
to  a  legatee  under  the  testator's  will,  a  sum  of  money  due  to  the  testator^s  estate 
fmm  a  third  person,  to  secure  which  the  legatee,  after  the  testator's  death,  had 
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given  to  the  executors  his  promiflsory  note  as  a  collateral  security.  The  M.  R : 
In  fact,  tliere  is  no  debt  due  to  the  testator  from  Holdich,  or  from  him  to  tiie 
executors,  to  set-off.  It  is  that  fact  which  is  condusiye  against  them,  for  if  then 
had  been  a  debt  due  to  them  from  Holdich,  though  it  would  not  have  been  a 
case  of  set-off  properly  so  called,  the  executors  might  possibly  haTe  sdocce- 
f uUy  contended  that  they  paid  so  much  to  Holdich  on  account  of  his  \epef. 
But  nothing  of  that  sort  occurs ;  and  there  is  neither  principle  nor  antbohtyto 
be  found  for  the  proposition  that  a  debtor  to  a  testator,  who  is  also  the  creditur 
of  a  legatee,  can,  by  any  interposition  of  the  executors,  apply  the  legacy  of  bs 
debtor  in  discharge  of  his  own  debt,  in  the  absence  of  any  contract  wilii  the 
legatee  for  that  purpose. — (Smee  v.  BaineSy  9  W.  R.  802.) 

Lands  Clauses  Consolidation  Act — Costs. — Held  by  Stuart,  V.  C. ,  tiiat  when 
a  company  has,  in  virtue  of  two  different  Acts  of  Parliament,  taken  two  pieces 
of  land  held  under  the  same  title,  with  knowledge  that  the  title  is  di^mteo,  tod 
taken  a  conveyance  from  both  disputants,  it  must  pay  the  costs  of  two  petitions 
for  investment  of  the  purchase  money,  and  the  costs  of  appearance  of  the  dis- 
putant who  is  named  as  respondent  to  the  petitions  are  not  costs  occasaosed 
by  litigation  between  adverse  claimants  within  the  meaning  of  the  Act- 
(ButUrJield,  9  W.  R.  805.) 

Railway — Ultra  Vires. — A  declaration  alleged  that  the  plaintiffs  were  pos- 
sessed of  a  railway  from  G.  C.  to  M.  H.,  and  that  the  defendant  agreed  to 
provide  a  steamer  to  forward  the  plaintiffs'  passengers,  goods,  etc.,  from  M.  H. 
to  C.  and  D.,  and  vice  versa^  regularly,  punctually,  and  efficiently,  the  saii 
agreement  to  be  terminated  by  either  pwty  giving  four  weeks'  notice.  Brtath 
— To  this  the  defendant  pleaded  that  tiie  contracts  and  agreements  were  enterfd 
into  contrary  to,  and  in  violation  of,  the  purposes  for  which  the  plaintiffB'  com- 
pany was  incorporated ;  and  that  the  said  contracts  and  agreements  were  con- 
tracts and  agreements  into  which  the  said  company  could  not  lawfully  enter,  ai^ 
whereby  the  same  were  and  are  void  and  of  no  effect.  Held  by  Court  of  C.  P . 
on  demurrer,  that  the  plea  was  bad,  as  the  contract  was  not  illegal  or  vJUtq  vins 
of  the  constitution  of  the  company,  the  purposes  of  which  might  be  furthereti 
by  means  of  steam  navigation. — (South  Wales  Railway  Co.  v.  Redmond^  9  W.  B 
806.) 

Injunction — Agreement  not  to  practise. — ^The  plaintiff  issued  a  writ  of  som- 
mons,  claiming  a  sum  of  L.lOO  as  liquidated  damages  on  an  agreement,  and  also 
containing  an  indorsement  to  the  effect  that  the  plaintiff  intended  to  apply  for  a 
writ  of  injunction  to  restrain  the  defendapt  from  practising  as  a  surgeon  apo- 
thecary within  five  miles  of  C.  By  the  agreement  in  question  the  defendkt 
agreed  that  he  would  not  practise  as  a  surgeon  apothecary  or  surgeon  acconcbeor 
within  five  miles  from  C.  without  the  plaintiff's  consent  in  writing,  "  under  the 
penalty  or  penal  sum  of  L.100,  to  be  recoverable  by  the  plaintiff  as  liquidiit^ 
damages/^  The  plaintiff  afterwards  applied  for  an  injunction.  Hdd  by  tbe 
Ex.,  that  the  plaintiff  was  not  entitled  to  an  injimction,  having  commenced  as 
action  for  the  recovery  of  liquidated  damages.  Qumre^  per  Martin,  B. :  Whetlier, 
if  no  such  action  were  pending,  an  injunction  could  issue  if  the  defendant  pre- 
ferred to  pay  the  liquidated  damages  and  practise. — {Games  y.  Neshitt,  9  W.  E 
811.) 

Dn'^ORCE — DomiciL — Held  by  Sir  C.  Cresswell,  that  evidence  of  a  bona  fdt 
residence  of  the  husband  in  this  country,  not  casual  or  as  a  traveller,  is  suffi- 
cient to  found  the  jurisdiction  of  this  Court  against  the  wife,  who  has  com- 
mitted adultery  in  Australia  during  such  residence.  Whether  such  facts  wonii 
constitute  the  acquisition  of  a  new  domicil  for  testamentary  purposes  is  anotkr 
quest^pn.— (J5rodie  v.  Brodie,  9  W.  R.  815.) 

Railway  Company — Acts  by  Directors  ultra  vires. — A  railway  company  to  a  pea- 
port  town  were  bound  by  tiieir  Act  of  Parliament  to  provide  and  keep  up  a  ferry 
between  two  places  near  the  terminus.  The  traffic  on  the  ferry  on  certain  d»T<i 
was  so  great  as  to  reciuire  a  larger  number  of  vessels  to  be  kept  Uian  were  usually 
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Wanted,  ftnd  thd  directors  employed  them,  when  not  oaed  for  the  feny,  in  ex- 
corsioii  trips  to  places  not  mentioned  in  the  Act.  Question,  whether  the  em- 
ployment of  vesselB  for  such  a  purpose  Was,  under  Uie  circumstances,  an  act 
ultra  vires.  The  L.  C.  :  The  ground  on  which  I  proceed  is  that  of  personal  ex- 
ception to  the  character  of  the  plaintiff ;  and  the  foundation  of  my  decision  is 
given  by  this  passage  of  the  plaintiff  ^s  own  examination,  not  attempted  to  be 
qualified  or  questioned : — "  The  directors  of  the  packet  company  "  (that  is,  the 
steam  packet  company)  ^^  directed  the  institution  of  this  suit,  and  indemnify  me 
against  costs.^^  Now,  it  has  been  a  very  wholesome  doctrine  of  this  Court  that 
one  shareholder,  seeking  the  legitimate  purposes  of  a  company,  may  be  permitted 
in  this  Court  to  maintain  a  suit  on  behalf  of  himself  and  the  other  shareholders ; 
but  the  principle  upon  which  that  constructiye  representation  of  the  shareholders 
ia  permitted  indisputably  requires  that  the  suit  shall  be  a  bona  fide  one,  faithfully, 
truthfully,  sincerely  directed  to  the  benefit  and  the  interests  of  those  shareholders 
whom  the  plaintiff  claims  a  right  to  represent.  Now  can  I  permit  a  man,  who 
is  the  puppet  of  another  company,  to  represent  the  shareholders  of  the  company 
against  whom  he  desires  to  establish  the  interests  of  a  rival  scheme?  That 
would  be  entirely  contrary  to  the  principle  upon  which  these  constructiye  suits 
of  representation  have  been  permitted  to  be  founded.  Bill  dismissed. — (Forrest 
V.  The  Manchester,  Slieffield,  and  Lincolnshire  Railway  Co.,  9  W.  R.  818.) 

Sale  of  Revebsionart  Interest — Inadequate  Price. — Sale  by  a  nephew 
(aged  twenty-three)  to  his  uncle  (aged  fifty-nine,  and  a  bachelor),  of  his  re- 
versionary interest  in  tail  expectant,  upon  the  death  without  issue  male  of  the 
uncle  (the  tenant  for  life),  set  aside  upon  the  ground  of  inadequate  considera- 
tion ;  the  transaction  not  falling  within  those  principles  upon  which  the  Court 
has  upheld  family  arrangements  between  the  heir  and  his  ancestor,  but  being 
reduced  to  the  simple  case  of  a  purchase  from  an  expectant  heir  at  an  imder 
value.  Wood,  V.  C. :  All  considerations  of  family  arrangement  being  inappli- 
cable, the  question  was  really  reduced  to  this,  of  whether  the  purchase  had  been 
for  a  fair  value.  In  all  dealings  with  an  expectant  heir  the  onus  of  showing 
that  he  had  given  the  fair  marketable  value  was  thrown  upon  the  purchaser. 
Without  imputing  the  slightest  fraud  or  impropriety  of  conduct  to  Sir  Arthur, 
there  was  no  doubt  that  the  plaintiff  was  unaer  the  greatest  poesible  pressure 
from  his  creditors.  He  was  in  a  very  extreme  position,  and,  although  he  had 
gone  over  to  Boulogne,  he  was  apprehensive  of  being  thrown  into  a  French 
prison.  Looking  at  the  evidence,  he  was  by  no  means  satisfied  that  full  value 
had  been  given  for  that  expectancy.  Nor  did  he  think  that  he  ought  to  allow 
any  inquiry  upon  the  question,  so  as  to  give  the  defendants  a  further  oppor- 
tunity, if  they  could  do  so,  of  showing  that  full  value  had  been  given,  the 
burden  of  establishing  the  fact  resting  with  them. — (TaWot  y.  Stani/orth,  9  W. 
R.  827.) 

Unlawful  Marriage — Daughter  of  Illegitimate  Sister  of  Deceased  Wife. — 
The  question  in  this  case  arose  out  of  an  appeal  at  the  Michaehnas  Quarter  Ses- 
sions, for  the  county  of  Middlesex  against  an  order  of  magistrates  for  the  re- 
moval of  a  pauper  from  the  parish  of  Brentford  to  the  parish  of  Brighton.  The 
ground  of  the  pauperis  settlement  in  Brighton  was  her  marriage  with  one 
John  Morgan,  whose  settlement  was  in  Brighton,  and  who  had  £ed  previous 
to  the  order  of  removal.  The  parish  of  Brighton  having  appealed  against  the 
order,  the  Court  of  Quarter  Sessions  confirm^  it,  subject  to  the  opinion  of  this 
Court  on  the  validity  of  the  pauperis  marriage.  The  case  stated  that  previous 
to  the  marriage  between  John  Morgan  and  the  pauper,  the  said  John  Morgan 
had  married  one  Mary  Haines,  who  was  the  aunt  of  the  pauper, — the  pauper's 
mother,  Ann  Bartlett,  and  the  said  Mary  Haines  being  both  daughters  of  one 
Elizabeth  Bartlett,  afterwards  Elizabeth  Haines ;  the  pauper's  mother  being  an 
illegitimate  child.  Cockburn,  C.J. :  The  question  raised  by  this  case  is,  whether 
a  marriaee  with  the  niece  of  a  deceased  wife  is  a  lawful  marriage.  The  unani- 
mous opmion  of  the  Court  is,  that  such  a  marriage  is  unlawf  id  and  void,  and, 
therefore,  that  the  settlement  fails.     By  the  5th  and  6th  Will.  4,  c.  64,  all  mar- 
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riages  within  the  prohibited  degrees  were  made  not  merelY  voidable,  but  twL 
That  statute  was  paased  in  reference  to  the  known  state  of  tne  law  as  sanctiofied 
hj  the  above-mentioned  case.  Another  question  has  been  raised  by  this  cue— 
VIZ.,  whether  the  illegitimacy  of  the  person  who  was  the  sister  of  the  fiist  wife 
and  mother  of  the  second  made  any  cUJBPerenoe.  The  Court  is  of  ofonion  tiiat  it 
makes  no  difference. — (Reg.  v.  Inhabitants  of  Brighton,  9  W.  R.  831.) 

Succession  Duties  Act. — An  injunction  had  been  filed  against  Lord  Bny- 
brooke,  to  recover  succession  duties  alleged  to  be  due  from  him  on  succeeding 
to  the  Audley  End  estates  on  the  death  of  his  father  in  1858.  The  first  Lcfid 
Braybrooke  died  in  1797,  having  devised,  by  his  will,  dated  the  1st  March  1796, 
the  Audley  End  mansion  and  estates  to  the  use  of  his  cousin  Richard  Aldwarth 
Xeville  for  life,  with  remainder  to  the  use  of  Richard  NeviUe,  bis  eldest  son,  for 
life,  with  remainder  to  Richard  XeyiUe^s  first  and  other  sons  successively  in  tail 
male.  The  testator  died  on  the  25th  May  1797,  and  upon  his  death  his  coosin 
Richard  Aldworth  Neville  succeeded  to  the  barony  and  estates,  and  assumed  tlie 
name  of  Griffin,  instead  of  that  of  Neville.  He  died  in  1825 ;  whereupon  his 
eldest  son,  Richard  Oriffin  (in  the  said  will  called  Richard  Neville^,  succeeded  to 
the  title  and  estates  as  tenant  for  life.  On  the  21st  July  1841,  he  and  his  sod 
(the  appellant)  barred  the  ent^  reserving  a  joint  power  of  appointmoit.  On 
the  1st  January  1850,  the  said  Richard  Griffin,  tlurd  Baron  Braybrooke,  and 
his  son  (the  appellant)  executed  the  power  whereby  the  estates  were  limited  to 
such  uses  as  they  should  jointly  appoint ;  and  in  default  of  anv  such  appoint- 
ment, to  the  use  that  the  appeUant  snould  receive,  during  the  joint  lives  of  him- 
self and  his  father,  the  yearly  sum  or  rent-charge  of  L.700  per  annum,  or 
L.1200  a-year  in  the  event  of  his  marriage,  with  remaindei^  to  the  use  of  bi» 
father  for  life,  with  remainder  to  the  use  of  the  son  for  life,  with  remainden 
over.  Richard  Griffin,  the  third  baron,  died  on  the  13th  March  1858,  and 
thereupon  the  appellant  succeeded  to  the  barony  and  estates.  The  rate  of  dutj 
claimed  by  the  Crown  was  L.IO  per  cent.,  being  the  rate  applicable  to  the  de- 
fendant's consanguinity  to  the  testator.  Lord  Howard  de  Walden  and  Bray- 
brooke, who  made  the  entail  under  which  the  defendant  derived  his  title.  1^ 
appellant  refused  to  pay  the  duty  at  the  rate  demanded,  on  the  ground  that, 
under  the  circumstances,  the  Crown  was  not  entitled  to  demand  it,  and  claimed 
an  allowance  in  respect  of  his  annuity  of  L.1200,  on  the  ground  that  he  had  re- 
linquished it,  or  was  deprived  of  it  by  the  death  of  his  father,  and  was  there- 
fore entitled  to  allowance,  in  pursuance  of  the  38th  section  of  the  Sncoesaon 
Duty  Act,  1853.  The  Court  of  Exchequer  decided  that  a  duty  of  L.10  per 
cent,  was  payable,  and  that  the  appellant  was  not  entitled  to  any  allowance  in 
respect  of  the  L.1200.  Lord  Braybrooke  then  brought  the  present  appeal 
Held  by  the  H.  of  L.,  Lord  Wensleydale  dissenting,  that  the  appellant  took  a 
succession  imder  a  disposition  made  by  himself  within  the  12th  section  of  the 
Act,  the  testator  being  his  predecessor,  and  therefore  was  chargeable  with  duty 
at  L.10  per  cent. — {L<)rd  Braybrooke  v.  Attorney-General,  7  Jur.  741.) 

Alihont  Pendente  lite— Wife's  Income. — ^Not  only  the  wife's  income  derived 
from  separate  property  will  be  taken  into  account  in  allotting  alimony  pendente 
lite,  but  income  ot  wmch  she  is  in  the  actual  enjoyment,  though  earned  by  h^- 
self.  Sir  C.  CressweU :  It  was  suggested  that  no  such  ground  as  that  would 
have  availed  in  the  Ecclesiastical  Courts,  there  being  no  statement  that  the  wife 
was  in  possession  of  separate  property.  But  if  actually  in  possession  of  an  in- 
come— ^take  the  case  of  nusband  and  wife  living  separatdy  and  supporting  them- 
selves by  tuition — I  think  I  must  take  it  into  account;  and  as  in  the  present  case 
the  wife  does  not  deny  that  she  is  actually  in  possession  of  an  income,  I  shall 
make  no  decree  for  alimony  pendente  lite, — (jGoodheim  v.  Goodheim  and  Frankin- 
son,  9  W.  R.  853.) 

Will — Construction. — ^Testator's  will,  so  far  as  is  material  to  the  question, 
was  as  follows : — "  I  give  and  bequeath  to  my  wife  the  interest,  dividends,  and 
annual  produce  of  all  the  rest  and  residue  of  my  personal  and  of  my  real  estate 
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for  and  daring  her  life,  and  after  her  death  I  giye  the  same  residueB  unto  and 
equally  amon^  all  my  children  now  living,  or  who  may  be  aliye  at  my  death, 
for  their  own  use  and  benefit  absolutely ;  but  I  direct  that  if  any  of  my  daughters 
shall  marry,  tJie  interest  of  their  respective  shares  shall  be  ^d  to  them  for  their 
respective  liyes,  for  their  separate  use,  independent  of  their  husbands,  and  the 
receipts  of  my  said  daughters  for  the  same  shaD  alone  be  discharges  for  the 
same,  and  after  the  death  of  such  respectiye  married  daughters,  such  interest  and 
dividends  shall  be  paid  to  their  respective  husbands  for  their  respective  lives, 
and  after  the  death  of  the  survivor  of  such  husband  and  wife,  the  principal  of 
the  respective  shares  of  my  married  daughters  shall  be  divided  amongst  the 
children  of  each  of  my  said  married  daughters,  and  be  an  interest  vested  in  and 
paid  to  them  respectively  at  the  age  of  twenty- one,  if  sons,  or  at  that  age  or 
marriage,  if  daughters,  with  benefit  of  survivorship  between  the  childr^  of 
each  (Siughter,  and  with  power  to  maintain  them  out  of  the  interest  of  their 
respective  fortunes,  and  to  put  out  the  sons  in  the  world  by  an  application  of 
the  whole  or  any  part  of  the  principal  of  their  respective  shares ;  and  if  my 
said  married  daugnters  shall  have  no  such  children  living  at  their  respective 
deaths,  the  respective  principals  of  their  own  fortimes  shall  be  at  their  own 
disposal."  Held  by  the  L.  J.J .,  that  the  conditional  gift  over  was  not  restricted 
to  those  daughters  who  might  marry  in  the  lifetime  of  the  testator's  widow. — 
(Witkam  V.  Witham,  9  W.  R.  856.) 

Practice — Appeal  to  House  of  Lords, — ^Where,  pending  an  appeal  to  the 
House  of  Lords,  the  Rolls  Court  enlarged  the  time  tor  the  transfer  by  the  de- 
fenduits  of  certain  stock,  which,  by  the  decree  on  further  consideration,  they 
had  been  ordered  to  transfer  into  the  name  of  the  plaintiff,  it  did  so  only  upon 
terms  of  the  defendants  undertaking  to  abide  by  any  order  the  Court  might 
make  for  the  purpose  of  indemnifying  the  plaindff  against  the  loss  he  might 
SQstain  by  reason  oi  the  fall,  if  any,  in  price  of  the  stock  since  the  date  of  the 
decree  by  which  the  transfer  was  ordered  to  be  made. — (^Taylor  v.  Midland 
EaUway  Co.,  9  W.  R.  855.) 

Yekixob  and  Purchaser — Auction, — A  purchaser's  bill  for  specific  perform- 
ance was  dismissed  upon  the  ground  that  the  vendor  made  a  bond  fide  mistake 
as  to  the  authority  which  he  mA.  given  to  the  auctioneer,  the  latter  deeming  he 
had  authority  to  sell  absolutely,  while  the  vendor  considered  that  he  had  in- 
structed him  to  buy  the  property  in  at  a  reserved  price  higher  than  that  bid  by 
the  plaintiff,  and  for  which  the  property  was  knocked  down  to  him.  The  M. 
B. :  I  think  that  the  case  comes  within  the  principle  of  Mason  v.  Armitage,  and 
that  there  was  that  species  of  mistake  as  to  the  authority  given  by  the  vendor 
to  the  auctioneer,  which  would  induce  this  Court  not  specifically  to  enforce  the 
performance  of  the  contract.  It  is  quite  dear  that  the  plaintiff  was  not  to 
olame ;  and  it  is  also  obvious  that  I  could  not  give  costs  in  a  case  of  this  nature. 
The  real  fault  is  in  the  defendant ;  at  the  same  time,  I  take  into  consideration 
that  he  is  in  an  humble  station  of  life,  and,  although  evidently  a  shrewd  man, 
not  likely  to  know  exactly  the  course  to  be  adopted  in  such  a  case.  Without 
going  into  any  other  question,  I  wish  not  to  be  understood  as  intending  to  con- 
firm such  a  proposition  as  that  a  vendor,  as  soon  as  a  lot  is  knocked  down,  is  en- 
titled to  say,  ^^  I  will  not  ratify  the  sale ; "  but  I  proceed  upon  the  ground  that  the 
defendant  bond  fide  made  a  mistake  as  to  the  authority  which  he  thought  the 
auctioneer  had  vested  in  him,  and  which  he  intended  that  he  should  exercise. 
Under  these  circumstances,  the  bill  must  be  dismissed  without  costs. — (Day  v. 
WeUs,  9  W.KSb7.) 

FhEkDmo^Easement, — ^To  a  declaration  for  obstructing  lights  and  chimneys, 
and  for  depriving  >  plain  tiff  of  support  to  buildings,  the  defendant  pleaded  an 
equitable  plea,  a&eging  in  effect  that  the  grievances  complained  of  were  oc- 
casioned l^  his  pulSng  down  a  house  and  erecting  another  in  its  place,  which  he 
did  with  the  acquiescence  and  consent  of  the  plaintiff,  and  on  the  faith  of  such 
acquiescence  and  consent  incurred  expense.    Replication  on  equitable  grounds 
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that  ihe  plaintiff  acquiesced  and  consented  on  the  faith  of  false  repreaentatioDs 
of  the  defendants,  i.e.,  that  the  grievances  complained  of  would  not  molt 
from  the  defend^uit's  works.  On  cross  demurrers  to  plea  and  replicatkm, 
Held  by  the  Court  of  0.  P.,  that  both  were  good.— (/>at?ics  v.  Mankall,  9  W. 
R.  866.) 

Res  Judicata — Judgment  hy  Default. — ^By  an  agreement  for  a  building  lose 
the  defendant  undertook  to  build  a  house  upon  the  land,  and  to  pay  to  the  plain- 
tiff an  annual  sum  of  L.7,  lOs.,  whetiier  the  house  should  be  built  or  not  An 
action  having  been  brought  for  certain  arrears,  the  defendant  allowed  judgment 
to  go  by  default.  The  plaintiff  afterwards  brought  a  second  action,  under  the 
same  agreement,  for  arrears  subsequently  accrued.  The  defendant  pleaded  tbt 
before  the  arrears  in  question  the  pluntiff  and  the  defendant  agreed  that  a 
tenancy  from  year  to  year  should  be  granted  in  substitution  of  sa<£  agreement, 
that  it  was  granted  and  determined  by  the  entry  of  the  plaintiff.  The  plaintiff 
replied  that  the  defendant  ought  to  be  estopped  from  setting  up  this  defence, 
because  it  would  have  been  available  in  answer  to  the  prior  action.  Htldhf 
the  Court  of  C.  P.,  that  there  was  no  estoppel,  the  causes  of  action  not  bong 
identical ;  and  that  the  mere  fact  of  the  defendant  abstaining  from  setting  ap 
a  defence  available  in  the  first  action  for  arrears  did  not  estop  him  from  aTail- 
ing  himself  of  it  in  the  eecond.—^Howlett  v.  Tarte,  9  W.  R.  868.) 

Chartered  Company — Actumfor  Calls, — ^Declaration  against  defendant  u 
holder  of  fifty  shares  in  the  I.  P.  Co.  for  L.600,  under  and  by  virtue  of  ^ 
deed  of  settlement.  Plea,  amongst  others,  non  est  factum.  Replication  setting 
out  the  charter  of  incorporation,  whereby  it  was  provided  that  the  sharebolden 
should  execute  a  deed  of  settlement  and  enter  into  a  covenant  to  pay  the 
amounts  subscribed  when  called  for.  The  defendant  did  not,  in  fact,  execute 
the  deed  of  settlement,  though  he  had  paid  his  deposit  and  acted  as  a  share- 
holder. Held  by  the  Q.  B.,  mat  the  action  did  not  lie  under  this  form.  Judg- 
ment of  the  Court  of  Queen's  Bendi  affirmed  by  the  Ex.  Ch.  Channell,  B. : 
The  declaration  and  the  replication  to  the  third  plea  both  assert,  the  former  in 
part  by  implication,  the  latter  in  words,  that  the  defendant  was  a  shareholder 
at  the  time  of  the  oeJIs,  and  indebted  by  virtue  of  the  deed  of  settlement  We 
think  he  was  not.  The  cases  cited  are  inapplicable.  The  question  is  at  oommon 
law,  and  we  are  of  opinion  he  is  not  liable  as  alleged,  unless  he  had  executed  the 
deed.  There  may  be  evidence  that  he  agreed  with  the  promoters  to  become  a 
shareholder  to  execute  the  deed,  or  even  that  he  so  agreed  with  the  niaintifi. 
But  that  is  not  the  case  in  the  declaration,  nor  is  this  a  mere  formal  objection. 
Had  the  defendant  been  charged  on  such  agreement,  the  question  wonld  be 
wholly  different.  The  defence  might  be  different ;  the  damage,  if  any,  different 
-^{The  Irish  Peat  Co.  v.  Phillipps,  9  W.  R.  873.) 

Joint  Stock  Compant— iVb  Borrowing  Powers. — Where,  in  a  joint  stock  com- 
pany which  had  no  power  to  borrow,  the  directors,  through  the  secretary, 
borrowed  money  which  was  bond  fide  applied  for  the  purposes  and  benefit  of  the 
company,  proof  of  the  loan  was  aUowed  as  a  debt  due  from  the  company  vhich 
was  in  course  of  being  wound  up. — {In  re  The  Electric  Telegraph  Co,  ofIrela»l 
Hoare's  Case,  9  W.  R.  878.) 
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No.IL 

The  Conjugal  Rights  Act,  1861. 

In  reviewing  the  progress  of  legislation  in  our  country,  the  historian 
of  the  present  times  will  be  able  to  point  to  two  recent  enactments 
as  landmarks  in  the  march  of  social  reform.  The  Act  of  Sir  Fitzroy 
Kelly  for  the  protection  of  the  property  of  married  women,  and  its 
counterpart  in  the  introductory  clauses  of  the  recent  Conjugal  Bights 
Act,  are  only  the  expression  of  simple  justice  to  a  large  class  of 
oar  countrywomen  whom  the  law  has  for  centuries  left  exposed  to 
robbery  and  destitution.  That  revolting  anomaly  in  our  domestic 
laws,  by  which  a  husband  who  neglected  to  support  his  wife  might 
still,  by  legal  process,  deprive  her  of  the  produce  of  her  own  industry, 
is  now  corrected  in  Scotland,  as  it  has  been  in  England  for  some 
years ;  and  means  have  been  provided  (we  hope  they  may  be  found 
adequate)  for  the  protection  of  the  earnings  of  that  destitute  class  to 
which  we  have  referred*  In  other  respects,  the  Conjugal  Bights 
Act,  although  a  strange  medley  of  legislation  on  different  topics, 
merits  the  approval  of  the  public.  As  a  new  code  of  divorce  prac- 
tice it  is  incomplete ;  for  it  neither  deals  with  the  question  of  juris- 
diction, nor  with  the  subject  of  equitable  defences  to  consistorial 
actions,  regarding  which  our  law  is  admittedly  in  an  unsatisfactory 
state.  But  the  changes  that  have  been  made  are  safe  and  judi- 
cious. As  they  are  certain  very  soon  to  create  some  demand  on  the 
attention  of  practitioners,  we  propose  to  offer  a  Inief  review  of  the 
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provisions  of  the  statate,  pointing  out  such  difficnlties  in  its  ood- 
struction  as  have  occurred  to  us* 

Section  1.  The  first  six  sections  relate  to  the  property  and  riglits 
of  married  women  living  apart  from  their  husbands,  either  under  a 
decree  of  judicial  separation,  or  in  consequence  of  the  husband's 
desertion.  Section  1  establishes  a  form  of  summary  process,  having 
for  its  object  the  protection  of  the  lady's  individual  property  from 
the  diligence  of  the  husband  and  his  creditors,  the  nature  of  the 
protection  afforded  being  more  fully  explained  in  sections  4,  5,  and 
6.  The  application  will  be  made  by  petition  "  to  any  Lord  Ordi- 
nary of  the  Court  of  Session,  or,  in  the  time  of  vacation,  to  the  Lord 
Ordinary  on  the  Bills/'  No  form  of  application  is  prescribed ;  but 
the  petition  will,  we  presume,  be  addressed  to  the  Lords  of  ConncS 
and  Session,  and  marked  in  the  margin  with  the  name  of  the  Lord 
Ordiriary  before  whom  it  is  to  be  enrolled.  The  prayer  of  the  peti- 
tion will  be  (unless  otherwise  regulated  by  Act  of  Sederunt),  that 
it  may  please  their  Lordships  to  pronounce  an  order  and  decree, 
protecting  all  property  which  the  petitioner  has  acquired  or<jna; 
acquire  by  her  own  industry  after  the  date  of  the  desertion  (as  set 
forth  in  the  petition),  and  iJso  all  property  which  she  has  succeeded 
to  (if  any),  and  to  which  she  may  thereafter  succeed  or  acquire 
right,  against  her  said  husband,  his  creditors,  and  anj  person  claim- 
ing in  or  through  his  right.  It  is  not  necessary  to  pray  for  service 
upon  any  party  except  the  husband  himself;  and  the  service  may,  if 
necessary,  be  edictal,  on  twenty-one  days'  inducise. 

The  procedure  upon  such  petitions  may  be  either  ex  parte  or  con- 
tentious ;  and  it  may  be  observed  that  the  burden  of  proof  is  bj 
implication  thrown  on  the  husband,  in  the  event  of  any  question 
arising  as  to  the  existence  of  reasonable  cause  for  desertion.  For, 
if  the  petition  is  unopposed,  the  Lord  Ordinary  must  have  evidence 
of  the  desertion ;  including,  we  presume,  evidence  of  the  marriage, 
because  without  marriage  there  could  be  no  desertion.  On  being 
satisfied  of  the  fact  of  desertion,  the  judge  is  authorized  to  give  the 
required  protection,  nothing  being  said  in  this  part  of  the  section 
about  reasonable  cause.  In  the  case  of  opposed  petitions  only,  the 
Lord  Ordinary  is  to  pronounce  an  order  of  protection,  ^^  if  satisfied, 
after  proof,  of  the  fact  of  such  desertion,  and  that  the  same  was 
without  reasonable  cause."  We  think  that  this  variation  in  the 
phraseology  of  the  section  must  have  been  intended  to  relieve  the 
wife  from  a  difficulty  often  experienced  by  practitioners  in  consis- 
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tonal  cases^— -that  of  proving  that  the  desertion  took  place  animOf 
and  withoQt  excuse. 

Where  a  proof  is  allowed  before  the  Lord  Ordinary  himself,  the 
evidence  is  to  be  taken  down  in  writing  or  shorthand,  in  the  form 
and  under  the  regulations  which  by  section  13  are  made  applicable 
to  all  consistorial  actions*  We  refer,  therefore,  to  our  remarks 
on  the  13th  section.  Petitions  for  protection  may,  however,  "  on 
special  cajase  shown,"  be  remitted  to  a  commissioner  to  take  proof 
elsewhere  than  in  Edinburgh;  although  in  all  other  consistorial 
cases  the  proof  must,  if  possible,  proceed  before  the  Lord  Ordinary 
himself. 

In  reading  this  section,  the  question  is  at  once  suggested.  Is  the 
testimony  of  the  parties  to  the  petition  admissible  as  evidence  of  the 
fact  of  desertion  ?  The  question  is  of  some  importance  when  it  is 
considered  that,  under  the  terms  of  section  5,  an  order  for  protection 
confers  upon  the  wife  almost  all  the  ^vantages  of  a  decree  of  separ 
ration.  It  is  sufficient  for  our  purpose  to  refer -to  the  perfectly 
general  words  of  the  llvidence  Act,  16  Vict.,  cap.  20,  §  3,  by  which 
the  exclusion  of  the  evidence  of  parties  was  removed.  The  4th  sec- 
tion furnishes  an  enumeration  of  actions  (chiefly  consistorial)  to 
which  the  Act  is  not  to  be  held  applicable ;  and  among  these  we 
find  ^^  any  action  of  adherence  or  separation."  Section  5  of  the 
Conjugal  Bights  Act  declares,  that  an  intimated  order  of  protection 
^' shall  have  the  effect  of  a  decree  of  separation  a  menad  et  thoro  in 
regard  to"  certain  rights  there  mentioned.  We  do  not  think,  how- 
ever, that  this  clause  is  sufficient  to  impress  upon  a  petition  for  pro- 
tection the  character  of  an  action  of  separation.  Sach  being  our 
view  of  the  law,  we  are  glad  to  think  that  the  evidence  of  the  in- 
jured party  will  not  be  excluded  in  this  class  of  applications. 

Section  2  provides  for  the  recal  of  orders  of  protection  at  the  in- 
stance of  any  party  having  interest,  by  whom  answers  had  not  been 
lodged  in  the  original  process.  The  power  of  recal  affords  a  neces- 
sary and  useful  check  upon  collusive  applications ;  and,  accompanied 
as  it  is  with  the  proviso  that  such  recal  shall  not  affect  the  interests 
of  third  parties  acquired  on  the  faith  of  the  order,  it  does  not  seem 
to  detract  from  the  substantial  security  afforded  by  the  protection 
order. 

Section  3  provides  for  a  review  of  the  Lord  Ordinary's  judgment ; 
regulates  the  period  during  which  orders  of  protection  may  continue 
operative ;  and  determines  the  conditions  upon  which  the  recusant 
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basband  may  be  reinstated  in  his  marital  rights.    Each  of  the  three 
sabjecta  of  provision  presents  points  deserving  of  notice. 

In  the  first  place^  the  reclaiming  days  are  fixed  at  twen1y-<me  for 
all  interlocutors,  whether  formal  or  on  the  merits.  In  this  respect 
the  period  allowed  for  reclaiming  differs  from  that  which  obtains 
under  the  Court  of  Session  Actii  1850  and  1857.  Obserre,  also, 
that  the  reclaiming  note  must  be  lodged  within  the  twenty-one  days, 
although  these  should  expire  in  vacation ;  the  lodgment  being  made, 
in  vacation,  in  the  Bill  Chamber.  The  note  is  also  to  be  boxed  it 
the  first  box-day  after  the  expiry  of  the  twenty-one  days— an  ex* 
pression  which  must  be  intended  to  include  the  first  sederunt-dayin 
the  case  where  the  twenty-one  days  expire  after  the  box-days  in 
vacation. 

We  are  sorry  that,  after  the  most  careful  comparison  of  the  next 
part  of  the  section  with  the  context,  we  have  not  been  able  to  arrive 
with  certainty  at  the  true  interpretation  of  the  words  ^^  take  effect,'' 
which  occur  in  that  passage.  In  the  ordinary  case,  an  interlocutot 
of  a  Lord  Ordinary  has  no  legal  effect  whatever  until  it  is  extracted; 
and  extract  may  always  be  prevented  by  borrowing  up  the  process 
for  the  purpose  of  reclaiming  against  the  interlocutor.  The  proviso 
we  are  now  considering  gives  effect  to  the  interlocutor  of  the  Lord 
Ordinary,  unless  he  shall  ^^  order  that  his  interlocutor  shall  not  take 
effect  till  the  advising  of  the  reclaiming  note,  or  such  other  period 
as  he  may  think  fit."  Thus  far  we  can  see,  that  during  the  interval 
elapsing  between  the  dates  of  the  two  interlocutors,  the  lady  will  be 
entitled  (unless  the  judge  otherwise  directs)  to  the  entire  control  aod 
right  of  disposal  of  the  property  which  is  the  subject  of  action.  We 
wish  to  know,  in  the  event  of  her  disposing  of  the  whole  or  any  part 
of  it  to  a  stranger  during  the  interval,  whether  the  judgment  of  tbe 
Inner  House  will  draw  back  so  as  to  invalidate  that  transaction.  If 
it  does  not,  the  right  of  reclaiming  against  an  order  of  protectioD 
will  be  quite  nugatory.  Probably  the  Legislature  intended,  that  the 
Lord  Ordinary  should  allow  his  interlocutor  to  take  effect  imme- 
diately in  cases  where  the  savings  of  the  petitioner  formed  the  pro- 
perty in  question,  and  that  he  should  refuse  interim  effect  where 
property  of  larger  amount  was  concerned.  May  we  assume  that  tbe 
Lord  Ordinary's  interlocutor  is  extractible  where  it  is  allowed  to 
take  effect  ad  interim  f    The  Act  does  not  say  so. 

In  the  event  of  cohabitation  being  resumed,  the  husband  may  be 
reinstated  in  his  marital  rights ;  to  which  effect  he  is  authorized  to 


NOTES  ON  THE  LEGISLATION  OF  THE  YEAB.  535 

present  a  petition  for  the  recal  of  the  order.  The  recal  in  this  case 
b  not  to  affect  any  right  already  acqaiiied  either  by  the  wife  herself^ 
or  by  any  third  party  through  her.  As  we  read  this  clause,  it  would 
appear,  at  first  sight,  as  if  the  husband  might  at  any  time  put  an  end 
to  his  wife's  right  of  separate  subsistence  by  merely  o£Pering  to  reside 
with  her,  or  to  take  her  home.  A  more  careful  reading  of  the  sec- 
tion leads  to  the  conclusion  that  such  was  not  the  intention  of  the 
Legislature ;  and  we  incline  to  think  that  actual  cohabitation  must 
be  {»x>ved  to  entitle  the  husband  to  a  recal.  The  opposite  interpre- 
tation would  defeat  the  purpose  of  the  Act,  by  compelling  the  wife 
to  resume  cohabitation  at  the  mere  pleasure  of  a  man  who  had 
broken  faith  with  her  and  renounced  her  society.  On  this  point  we 
would  direct  attention  to  the  concluding  proviso,  which  declares 
that,  until  the  recal  of  the  protection  order,  it  shall  not  be  compe- 
tent for  the  husband  to  institute  an  action  of  adherence.  This  makes 
it  clear  that  the  cohabitation  which  is  to  be  founded  on  for  the  pur- 
pose of  obtaining  a  recal  must  be  with  consent  of  both  parties. 

Sections  4,  5^  and  6.  Section  4  declares,  generally,  that  a  proteo- 
tion  order,  duly  intimated,  shall  have  the  effect  of  vesting  the  wife's 
property  in  her  ^  as  if  she  were  unmarried,"  with  the  exception  of 
property  in  the  lawinl  possession  of  the  husband,  his  assignee,  or  dis- 
ponee,  or  attached  by  arrestment  and  furthcoming,  or  poinding  and 
sale.  ^^  Lawful  possession,"  we  presume,  means  natural  possession ; 
for  the  husbandi  if  we  are  not  mistaken,  has  civil  possession  of*  all 
property  in  the  custody  of  his  wife.  The  meaning  of  the  word  ^^  pro- 
perty" is,  by  section  19,  defined  to  be  ^^  all  property  falling  under 
the  jus  mariti."  This  definition  will  include  the  rents  of  heritable 
property  as  they  respectively  become  due ;  and  from  the  more  detailed 
specification  in  section  6  (in  which  the  right  of  administration  is 
expressly  referred  to),  we  infer  that  the  firamers  of  the  Act  intended 
that  its  provisions  should  be  made  applicable  to  the  rents  of  heritable 
property.  It  would  even  appear,  from  sections  5  and  6,  that  a 
married  lady  who  obtains  the  benefit  of  a  protection  order  will  be  in 
a  position  to  sell  her  heritable  estate  without  her  husband's  consent. 
Tboa  section  5  gives  to  a  protection  order  the  force  and  effect  of  a 
decree  of  separation  in  regard  to  the  property,  rights,  and  obligations 
of  the  parties ;  while  section  6,  in  defining  the  effect  of  a  decree  of 
separation,  places  the  property  of  the  wife  in  the  situation  of  having 
both  the  jus  mariti  and  right  of  administration  excluded,  thereby 
implying  that  she  may  dispose  of  it  at  her  pleasure. 
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Although  section  5  does  not  saj^  in  so  many  words,  that  a  pro- 
tection order  shall  be  exactly  equivalent  to  a  decree  of  separation, 
yet  it  will  be  found,  on  perusing  the  declaratory  provisions  of  section 
6,  that  the  remedies  are  really  equivalent.  We  have  little  donbt 
that  the  summary  mode  of  redress  now  introduced  will  entirelj 
supersede  the  process  of  separation,  except  in  the  cases  wheie  the 
latter  form  is  resorted  to  for  the  purpose  of  obtaining  a  decree  of 
aliment.  The  relaxation  of  the  ancient  rules  of  evidence  under  tk 
new  process  wo\ild  be  a  strong  inducement  to  its  adoption  in  bond 
fide  cases  of  desertion. 

In  other  respects,  the  definition  of  the  wife's  rights  and  liabilities 
after  a  decree  of  separation  has  been  pronounced,  is  merely  declara- 
tory of  the  common  law,  if  we  except  the  proviso  that  she  shall  **be 
capable  of  suing  and  being  sued  as  if  she  were  not  married.''  Does 
this  imply  the  possibility  of  a  change  in  her  domicile,  to  the  e^ 
of  making  her  subject  to  consistorial  jurisdiction  of  the  courts  of  the 
country  in  which  she  has  her  separate  residence?  If  so,  we  think 
the  innovation  is  not  uncalled  for.  Up  to  this  time,  by  a  somewhat 
violent  stretch  of  the  doctrines  of  derivative  domicile,  the  CourtB  of 
England  and  Scotland  have  ignored  the  wife's  separate  residence 
altogether  as  a  basis  of  jurisdiction,  even  in  the  extreme  case  of  a 
judicial  separation  {Dolphin  v.  Robins^  3  M^Q.  563).  But  it  is  quite 
obvious  that  the  notion  of  derivative  domicile  is  entirely  exdaded 
after  the  parties  have  been  liberated  by  judicial  decree  from  the 
obligation  to  maintain  the  consortium  vitcBy  which  forms  the  basis  of 
the  theory  of  derivative  domicile. 

The  other  sections  of  this  Act  relate  to  consistorial  procedure, 
with  the  exception  of  two  homeless  wanderers,  sections  12  and  16, 
who  are  probably  indebted  to  charity  for  the  uncongenial  resting- 
place  that  has  been  found  for  them. 

Sections  7  and  8  relate  to  the  parties  in  actions  of  divorce  and 
nullity  of  marriage.  The  first  of  these  sections  empowers  the  hus- 
band, pursuer  in  any  action  of  divorce,  to  cite  the  adulterer  as  a  co- 
defender,  with  the  view  of  making'  him  liable  for  the  costs  of  the 
action.  Notwithstanding  his  citation  as  a  party,  the  co-defender  is 
declared  to  be  a  competent  witness  in  the  cause.  The  8th  section 
enables  the  Lord  Advocate  to  enter  appearance  for  the  public  inte- 
rest, subject  to  the  condition  that  expenses  shall  not  be  claimable  by 
or  against  him. 

Section  9  enables  the  Court,  by  interim  or  final  orders,  to  make 
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provision  for  tfa^  custody,  maintenance,  and  education  of  the  children 
of  the  parties  to  any  action  of  divorce  or  separation. 

Section  10  requires  personal  service  to  be  made  upon  the  defender 
in  any  consistorial  action,  although  he  is  not  resident  within  Scot- 
land, unless  he  cannot  be  found  ;  in  which  case  only  edictal  citation 
will  be  received,  coupled  with  service  upon  the  children  of  the  mar- 
riage, and  the  defendei^s  next  of  kin  other  than  such  children.  The 
Act  does  not  say  in  what  manner  service  is  to  be  made  upon  absentee 
defenders.  The  existing  practice  is  to  send  a  copy  of  the  summons 
through  the  Post  Office,  with  a  letter  asking  acknowledgment  of 
receipt.  This  form  ought,  we  should  think,  to  be  held  a  sufficient 
fulfilment  of  the  new  enactment.  If  not,  it  is  difficult  to  see  what 
form  of  service  short  of  sending  a  messenger-at-arms  could  be 
accepted  as  satisfactory. 

Section  11  does  away  with  the  useless  formality  of  an  action  of 
adherence  as  a  preliminary  to  one  of  divorce. 

Passing  over  section  12  in  the  meantime,  we  come  at  once  to  the 
new  enactmetlts  regulating  the  taking  of  proof.  Rightly  to  appre- 
ciate the  merits  of  the  improved  practice  introduced  by  section  13,  it 
is  only  necessary  to  contrast  its  leading  features  with  those  of  the 
system  which  it  has  supplanted.  So  far  back  as  1830,  and  coin- 
cident with  the  abolition  of  the  Commissary  Courts,  power  was  given 
to  the  Court  of  Session,  or  to  the  Lord  Ordinary  after  advising  with 
one  of  the  Divisions  of  the  Court,  to  try  such  causes,  '^  or  any  issue 
or  issues  of  fact  connected  therewith,"  by  jury  (1  W.  4,  c.  69,  §  37). 
This  power  has  not,  so  far  as  we  can  learn,  been  exercised  in  any 
consistorial  case ;  and  it  would  seem,  by  implication  at  least,  to  be 
taken  away  by  the  provisions  of  the  section  we  are  now  considering, 
which  enacts,  ^^  That  where  proof  in  consistorial  actions  shall  be 
allowed,"  certain  procedure  (other  than  jury  trial)  shall  be  followed. 
The  practice,  however,  has  been  in  every  case  to  remit  to  the 
Sheri£&'  commissioners  to  take  proof  in  Edinburgh.  Those  gentle- 
men, having  no  power  to  decide,  or  even  to  report  their  opinion,  upon 
the  merits  of  the  cause,  were  placed  not  unfrequently  in  the  position 
of  having  to  spend  days  in  listening  to  evidence  which  could  not 
possibly  affect  the  decision,  but  which  they  could  not  or  would  not 
exclude,  because  they  were  not  boimd  to  know  how  it  would  affect 
the  mind  of  the  Court.  Under  the  new  Act,  all  proofs  in  consis- 
torial cases  will  be  taken  before  the  Lord  Ordinary,  and  reduced  to 
writing  in  one  of  three  ways ;  that  is,  either  in  the  form  of  judges' 
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notes  of  evidence  or  as  a  written  proof  dictated  by  the  judge  to  a 
clerk,  or  in  the  form  of  a  shorthand  report  certified  by  the  judge. 
The  first  .of  these  methods  is^  in  oar  opinion,  the  best  of  all  modes 
of  recording  evidence  where  the  decision  of  the  presiding  judge  is  to 
be  final  on  the  issue  of  fact.  But  the  practice  in  consistoiial  cases 
has  been  (and  in  this  respect  the  Act  introdnces  no  change)  to  allow 
an  appeal  upon  the  whole  merits  both  to  the  Inner  House  and  the 
House  of  Lords ;  and  it  is  therefore  desirable  that  the  record  of  eri- 
dence  should  be  as  fiiU  and  accurate  as  possible,  thai  the  court  of 
review  may  be  in  possession  of  all  the  materials  for  decision  that 
were  present  to  the  mind  of  the  judge  in  the  court  of  instance. 
Setting  ^de  the  disadvantage  of  its  length,  there  can  be  no  doabt 
that  a  shorthand  report  is  the  best  of  all  reports.  We  are  glad  to 
learn  that  the  power  conferred  upon  our  judges,  of  availmg  them- 
selves of  the  services  of  a  shorthand  reporter,  is  likely  to  be  acted 
upon.  The  profession  will  thus  have  an  opportunity  of  forming  ao 
opinion,  based  oii  actual  trial,  upon  a  question  which  has  been  mndi 
canvassed,  namely,  the  propriety  of  applying  the  shoHhand  qratem 
to  all  records  of  evidence  which  are  liable  to  be  the  subject  of  review 
in  a  superior  court. 

It  will  now  be  competent,  under  the  13th  section,  to  take  eyidence 
by  commission  where  witnesses  are  resident  beyond  the  jurisdictioii, 
or  ^unable  to  attend.  This  power  had  already  been  assumed  by  the 
Court  without  special  legislative  authority,  the  necessity  of  the  case 
being  considered  to  justify  such  a  departure  fi:t>m  the  ordinary  role. 
In  this,  as  well  as  in  other  points,  the  practice  in  trials  of  consistonal 
causes  will  be  assimilated  to  that  of  trials  of  fact  before  the  Lordi 
Ordinary.  The  right  of  review  and  the  mode  of  obtaining  it  remain 
unaltered. 

Section  15  is  the  last  of  the  clauses  which  regulate  oonsistorial 
practice.  By  it  actions  of  aliment  are  brought  within  the  scope  of 
ordinary  consistorial  practice ;  power  being  given,  notwithstanding 
to  the  judge  to  pronounce  a  decree  in  absence  without  proof,  as  in 
ordinary  actions. 

We  may  conclude  with  a  few  observations  on  sections  12  and  16, 
which  relate  to'  the  legal  and  conventional  provisions  of  manied 
women. 

The  object  of  section  12  is  to  extend  the  law  of  terce  to  buigage 
subjects  in  which  any  husband  may  be  infeft  at  the  time  of  bis 
dea^.    We  understand  that  the  use  of  the  word  '^  infeft,"  as  appli^ 
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cable  to  the  modern  system  of  coDveyancing,  has  been  considered 
open  to  criticism ;  but,  in  our  judgment,  it  expresses  correctly  enough 
the  legal  effect  of  registering  a  conveyance  in  the  Register  of  Sasines. 
Doubts  may  be  entertained  as  to  whether  terce  is  claimable  in  respect 
of  burgage  property  which  has  changed  hands  between  the  passing 
of  the  Act  and  the  1st  of  November.  The  right  is  expressly  given 
to  the  widow  of  any  person  who  shall,  ^'  after  the  passing  of  this 
Act,"  die  infeft,  etc. ;  but  a  subsequent  clause  (§  21) — introduced  at 
the  suggestion  of  an  eminent  judge  at  the  last  stage — enacts  that 
^'  this  Act  shall  come  into  operation  on  the  first  day  of  November 
now  next  ensuing,  and  not  before."  We  leave  to  those  who  may 
be  interested  the  task  of  reconciling  the  clauses. 

Section  16.  Whenever  it  is  found  that  the  approved  forms  of  con- 
ventional arrangement  are  opposed  to  the  regulations  of  the  common 
law,  it  is  the  duty  of  the  Legislature  to  make  the  law  bend  to  the 
opinion  of  society.  At  the  present  day  no  man  of  business  would 
recommend  that  the  settlement  of  a  married  lady's  separate  estate 
should  be  based  on  the  principles  of  the  common  law;  in  other 
words,  on  the  principle  of  giving  to  the  husband  the  entire  and  un- 
controlled disposal  of  her  life-interest  in  the  property.  On  the  con- 
trary, it  is  generally  felt  and  acknowledged  that  the  maintenance  of 
the  lady  ought  to  be  regarded  as  constituting  a  claim  on  her  separate 
estate  preferable  to  that  of  the  husband's  creditors.  The  object  of 
this  section  is  to  give  such  a  preference  independently  of  conven- 
tional arrangement.  The  principle  of  this  enactment  has  long  been 
enforced  in  the  sister  country ;  and  we  believe  that,  independently 
of  legislative  interference,  the  intrinsic  justice  of  such  a  rule  would 
nltimately  have  led  to  its  recognition  in  the  Court  of  Session.  In 
various  reported  cases,  of  which  Anderson  v.  Piicaim  and  Others 
(8  June  1839,  1  D.  890)  may  be  taken  as  an  example,  the  Court 
have  dealt  very  favourably  with  alimentary  claims  on  the  part  of 
married  ladies  who  had  been  possessed  of  independent  means  prior 
to  the  marriage.  There  was  a  difficulty,  however,  in  recognising 
sach  claims  in  the  absence  of  aCtiy  contract  or  trust  in  limitation  of 
the  husband's  marital  powers  ;  and  there  can  be  no  doubt  as  to  the 
expediency  of  settling  the  point  by  legislation.  The  framers  of  the 
statute  have  not  attempted  to  lay  down  any  rule  as  to  the  extent  to 
which  alimentary  provisions  may  be  awarded  out  of  the  wife's  for- 
tune ;  but  have  very  judiciously  committed  the  application  of  the 
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principle  to  the  discretion  of  the  judges,  to  be  exercised  "  according 
to  the  circumstances  of  each  case,  and  with  reference  to  any  prori- 
sion  previously  secured  in  favour  of  the  wife,  and  any  other  property 
belonging  to  her  exempt  from  thejiM  maridr 

The  remaining  clauses  pf  the  Act  are  of  a  formal  character,  and 
do  not  seem  to  call  for  any  special  notice. 
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Etttdee  sur  la  Thiocracie^  ou  de  la  Confusion  du  Spirituel  et  du  Tm- 
porel  dans  VAntiquite  et  dans  les  Temps^Modemes,  Par  Eugene 
Flotard,  Docteur  en  Droit,  Ancien  Magistrat.     Paris,  1861. 

The  present  positioti  of  the  temporal  and  spiritual  powers  in  Europe 
is  eminently  critical  and  peculiar,  whether  we  consider  the  aDt»- 
gonism  of  Bome  to  the  nascent  liberties  of  Italy,  and  foolish  clinging 
to  the  extreme  traditions  of  the  mediaeval  Papacy — the  strange  in- 
fatuation which  originally  led  republican  France  to  lend  the  support 
of  her  arms  to  the  most  stationary  and  incorrigible  of  European 
despotisms — or  the  glaring  inconsistency  of  imperial  France  in  main- 
taining the  tottering  throne  of  the  successor  of  St  Peter,  and  at  the 
same  time  assisting  the  Italians  to  burst  asunder  the  fetters  of  Ans- 
trian  domination.  This  Roman  question,  indeed — ^involring,  as  it 
does,  the  many  complicated  considerations  which  enter  into  the 
great  and  ancient  controversy  with  regard  to  the  boundary  line 
between  the  province  of  the  spiritual  and  the  temporal — ^is  the  most 
difficult,  as  it  is  the  most  interesting,  political  problem  of  the  day. 
In  our  own  country,  too,  though  on  a  far  less  scale,  the  same 
conflict  of  jurisdictions  between  the  spiritual  and  the  temporal, 
as  involved  in  the  famous  Cardross  case,  has  greatly  agitated,  and 
still  disturbs,  the  public  mind ;  so  that  the  appearance  of  such  a 
work  as  that  of  M.  Flotard  on  the  history  and  relations  of  the  tem- 
poral and  spiritual,  from  the  earliest  ages  down  to  modem  times— 
not  polemical,  not  called  forth  by  the  events  of  the  day,  but  purely 
speculative  and  historical,  and  written  with  judicial  calmness  and 
impartiality — cannot  fail  to.  be  considered  as  interesting  and  appro- 
priate. 

M.  Flotard's  volume  is  divided  into  four  parts.     The  first  treats 
of. the  nature  and  principles  of  Theocracy ;  the  second,  of  its  Origin; 
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the  third,  of  Theocratical  Institutions ;  and  the  fourth,  of  the  Decline 
and  Fall  of  Theocratical  Goyernments.  The  present  volume  is  in- 
tended to  form  the  first  instalment  of  a  great  work  upon  the  different 
modes  of  civilisation  and  the  various  forms  of  the  constitution  of 
society.  Theocratical  government  is  the  primitive  social  form,  and 
is  therefore  the  natural  introduction  to  later  political  institutions. 
In  early  times,  Ethiopia,  Egypt,  and  India  furnish  us  with  examples 
of  theocracies ;  Tyre  and  Carthage,  with  types  of  industrial  and 
mercantile  civilisation ;  art  and  poetry  constitute  the  distinctive  and 
essential  characteristics  of  Greek  civilisation ;  while  Rome  distin- 
guishes herself  by  her  warlike,  governmental,  and  juridical  institu- 
tions. Modem  civilisations,  also,  although  more  complicated  than 
those  of  antiquity,  still  present  sufficiently  marked  features ;  but,  in 
the  coarse  of  their  progressive  development,  their  characteristics 
become  modified,  and  different  forms  successively  prevail.  Thus, 
France  in  the  middle  ages  was  theocratical,  like  India  and  Egypt ; 
artistic  and  literary  during  the  Benaissance  and  the  age  of  Louis  the 
14th,  like  Greece  in  the  days  of  Pericles ;  philosophical  in  the  18tb 
century,  like  Alexandria  under  the  Ptolemies ;  political,  juridical, 
and  warlike  during  the  great  Eevolution,  and  under  the  Empire  of 
the  First  Napoleon. 

The  traditions  of  all  nations  point  to  a  divine  age  anterior  to  the 
human  or. historic  era.    According  to  these  traditions,  when  the 
gods  abandoned  the  earth,  and  ceased  themselves  to  exercise  sove- 
reignty, they  committed  their  powers  to  delegates — priests  or  kings 
— appointed  to  reign  in  their  stead,  and  to  be  their  ministers  and 
interpreters  to  the  people.     With  their  appearance  terminates  the 
direct  theocracy ;  and  the  delegated,  or  priestly  and  royal  theocra- 
cies, commence ;  but  the  sceptre,  in  changing  hands,  does  not  cease 
to  belong  to  the  deity.    The  ministers  and  interpreters  of  his  will 
are  emanations  from  himself — sensible  and  living  representatives  of 
the  divine  image.    Thus,  according  to  the  Institutes  of  Menu,  the 
Brahmin  is  the  very  incarnation  of  the  divinity,  identified  with 
Brahma.    He  is  first  in  the  rank  of  created  beings,  and  all  that  is 
on  the  earth  is  in  some  sort  his  property.     The  first  duty  of  a  king 
is  to  show  his  respect  for  the  Brahmins,  to  make  them  presents,  and 
to  conform  himself  in  all  things  to  their  wishes  and  counsels.     And, 
indeed,  we  shall  find,  upon  an  attentive  examination,  that  in  all 
religions,  and  among  all  nations,  at  one  period  or  another  of  their 
history,  the  priesthood  have  claimed  the  same  authority  over  the 


542  FIX>TARD  ON  TH£  PRINCIPLES  OF  GOVEBNMEKT. 

temporal  power^  based  upon  the  si^me  principles.  Thus,  in  the 
middle  ages^  Boniface  the  8th,  in  a  bull  directed  against  Philip  the 
Fair,  says,  "  The  temporal  power  is  subjected  to  the  spiritual,  which 
appoints  and  judges  it,  and  which  God  alone  can  judge;  to  reast 
the  spiritual  power  is  to  resist  God,  at  least  unless  we  admit  the  two 
principles  of  the  Manicheans."  Under  the  theocratical  form  of 
government,  the  laws  emanate  directly  from  the  divinity.  Eegula- 
tions  of  all  sorts — moral,  civil,  political,  administrative,  judicial- 
have  all  the  same  force  as  divine  rules;  and  every  violation  of  law 
is  thus  at  once  a  crime  and  a  sin:  The  criminal  code  punishes 
crimes,  not  according  to  the  gravity  of  the  social  offence,  but  accord- 
ing to  the  degree  of  harm  and  insult  offered  to  religion  and  to^its 
ministers ;  so  that  sacrilege,  blasphemy,  heresy,  and  want  of  respect 
to  the  priesthood  and  to  holy  tilings,  are  reckoned  the  most  heinoos 
of  crimes.  Even  in  modern  Bome — that  last  relic  of  Theocracy— M. 
About  tells  us  that  an  insult  offered  to  the  Virgin  is  more  severely 
punished  than  parricide.  In  a  Theocracy,  science  is  subjected  to  the 
control  of  an  infallible  authority ;  art  has  its  prescribed  routine;  and 
industry  and  commerce  are  watched,  regulated,  and  loaded  with 
fetters  and  restrictions.  A  vigilant,  inflexible  discipline  overloob 
the  minutest  details.  The  priesthood  possess  themselves  of  a  man 
at  his  birth,  and  keep  him  without  relaxation  subjected,  to  the  last 
hour  of  his  l;fe,  to  its  complicated,  subtle,  and  all-pervading  influ- 
ence. There  is  no  individuality,  no  freedom,  no  manhood — nothing 
but  a  caste  and  an  organization.  History  tells  us,  indeed,  that  such 
governments  have  produced  great  things,  but  these  can  never  com- 
pensate for  the  absence  of  vitality  and  freedom ;  and  who  would  not 
prefer  the  agitated,  turbulent  existence  of  the  small  spot  of  earth 
consecrated  by  the  immortal  names  of  Themistocles,  Aristides, 
Phidias,  and  Plato,  to  the  splendour  of  the  most  magnificent  theo- 
cracies f 

Notwithstanding,  however,  all  the  objections  which  may  be  urged 
against  a  Theocracy,  we  shall  find  that  if,  owing  to  the  force  of  cir* 
cumstances  and  the  crimes  of  men,  it  has  produced  great  evils,  it  has 
also  led  to  great  achievements ;  and,  although  its  end  is  now  draw- 
ing nigh,  it  has  been  at  certain  eras  as  noble,  as  lawful,  as  necessar}', 
as  any  other  species  of  government ;  so  that,  like  all  great  social  and 
civilising  institutions,  it  has  a  right,  if  not  to  our  sympathies,  at  least 
to  our  calm  attention  and  dispassionate  consideration.  After  citing 
from  Heeren  and  other  writers  several  definitions  of  a  Theocracy, 
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M.  Flotard  proceeds  to  define  it  as  ^^  The  infallible,  absolute,  all- 
powerful,  universal,  immutable  government,  exercised  in  the  name 
of  the  divinity  by  religious  chiefs,  interpreters  of  the  divine  orders, 
ministers  and  representatives  of  God  upon  earth."     Beligion  he 
afterwards  defines  to  be  ^^  The  expression  of  the  necessary  and  abso- 
lute relations  between  man  and  God" — Theocracy  being  a  peculiar 
manner  of  understanding,  expressing,  and  realizing  those  relations, 
fieligion  may  be  considered  from  two  different  afid  opposite  points 
of  view, — either  as  a  purely  moral  and  spiritual  connection,  from 
which  flow  merely  moral  obligations,  affecting  only  the  conscience ; 
or  as  a  sort  of  vinculum  juris^  similar  to  that  which  arises  from  civil 
laws,  which   give  rise  to  material   obligations   {fadendi  aut  non 
faciendi)f  susceptible  of  being  enforced  by  constraint.     Two  totally 
different  systems  spring  from  these  two  points  of  view.     According 
to  the  first,  religion  is  free ;  according  to  the  second,  it  is  imposed. 
The  first  has'  toleration  for  its  basis,  while  the  second  is  essentially 
intolerant.     The  first  admits  no  other  meana  of  conversion  and  pro- 
selytism  than  persuasion,  preaching,  counsels,  example ;  the  second 
allows  force,  persecution,  material  or  moral  violence,  when  persua- 
sion has  faOed.     The  first  needs  only  a  wise,  enlightened,  righteous 
priesthood  ;  the  second  demands,  besides,  that  the- priesthood  should 
be  well  organized  and  powerful.     According  to  the  first  system,  the 
organization  of  the  priesthood  is  but  a  secondary  object ;  according 
to  the  second,  it  is  primary  and  indispensable,  and  the  priestly  hier- 
archy is  represented  as  being  as  much  a  divine  institution  as  religion 
herself.     The  one  system  inculcates  an  intelligent  and  charitable 
faith  as  the  first  of  all  religious  virtues ;  while  the  other  teaches  that 
obedience  and  submission  to  ecclesiastical  discipline  is  the  most  meri- 
torious of  all  qualities.     During  the  middle  ages  the  latter  system 
obtained  the  mastery ;  and  priestly  despotism  succeeded  in  concen- 
trating in  its  hands  the  government  of  the  Christian  world — in  almost 
entirely  stifling  all  free  thought,  every  germ  of  independence,  every 
aspiration  after  spiritual  liberty.     The  Eeformation  was  a  mighty 
protest  by  kings  and  nations  against  this  Roman  theocracy.     But, 
even  while  claiming  for  themselves  liberty  of  thought,  speech,  and 
conscience,  the  first  Reformers  aim^d  at  substituting  their  own 
authority  for  that  of  the  Romish  Church,  and  strove  to  found  a  new 
theocracy,  destined  to  replace  that  which  they  had  endeavoured  to 
combat  and  destroy.   Now,  happily  this  is  changed ;  and  the  greater 
part  of  Reformed  Churches  at  present  maintain  the  right  of  all  the 
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faithful  to  choose  their  own  worship  and  belief,  and  the  doctrine  uf 
free  communion  between  God  and  all  tlie  members  of  the  Church. 
In  the  6th  chapter  of  the  first  part  of  his  work,  M.  Elotard 
examines  Theocracy,  considered  in  its  relations  with  political  power, 
justice,  science)  and  other  branches  of  social  development.  The 
ideal  of  a  Theocracy,  with  regard  to  government  is  the  oonfiiaoii 
of  all  the  powers  with  the  religious  power ;  or,  in  other  words,  the 
concentration  of  the  entire  sovereignty  in  the  hands  of  the  priest- 
hood. This  ideal  has  been  partially  realized  at  different  epochs. 
Where  the  priest  is  not  the  only  sovereign,  the  political  chiefs,  for 
the  interest  of  the  priesthood,  are  incorporated  among  them,  as  was 
the  case  in  ancient  Ethiopia  and  Egypt ;  and,  upon  the  same  prin- 
ciple, the  Popes  in  the  middle  ages  bestowed  upon  the  emperors  of 
Germany  and  kings  of  France,  the  title  of  sovereigns  by  the  grace  of 
God,  and  eldest  sons  of  the  Church.  But,  in  truth,  in  order  that  a 
nation  shall  be  theocraticaily  governed,  it  is  by  no  means  necessary 
that  all  departments  of  the  government,  or  even  any  of  its  depart- 
ments, should  be  in  the  hands  of  the  priesthood.  The  govemmnit 
is  theocratical  wherever  the  representatives  of  the  divinity,  evai 
without  being  invested  with  any  administrative  or  political  functions, 
exercise  a  predominant  influence  on  the  progress  of  state  affidrs.  In 
ancient  India  and  Egypt,  the  Kajahs  and  the  Pharaohs  nominallj 
exercised  the  political  sovereignty.  Yet  the  country  was  theocrati- 
caily governed,  because  nothing  could  be  done  without  the  consent 
and  assistance  of  the  priesthood.  In  Rome,  too,  the  Augors,  by 
their  right  of  convoking '  and  dissolving  the  popular  assemblies,  by 
their  inspection  of  the  heavens,  the  flight  of  birds,  the  entrails  of 
victims,  which  influenced  the  resolutions  of  the  Senate  and  the  people, 
were  the  real  masters  of  the  destinies  of  the  state ;  so  that  Borne 
was  for  ages  a  true  theocratical  republic.  The  most  important  point 
with  regard  to  government  for  the  theocratical  priesthood,  is,  that 
the  political  chiefs  do  not  dispute  their  exclusive  right  to  know  and 
to  interpret  the  divine  will.  Whilst  this  right  is  conceded  to  the 
priesthood,  while  the  faithful  are  separated  from  God  by  a  privileged 
caste,  the  germ  of  a  Theocracy  always  exists ;  and  the  hope  of  seeing 
it  one  day  triumphant  is  never  extinguished  in  the  breasts  of  its 
partisans.  What  has  been  said  of  the  influence  of  a  theocracy  io 
politics,  equally  applies  to  its  influence  on  justice.  In  order  that  the 
priesthood  should  exercise  a  predominant  influence  on  the  admini- 
stration of  justice,  it  is  by  no  means  necessary  that  the  judges  should 
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be  priests ;  it  is  quite  sufficient  that  the  civil  shall  be  subordinated  to 
the  religious  law,  and  that  the  judges^  in  doubtful  cases,  shall  be 
imbued  with  principles  favourable  to  the  theocratical  doctrine  rather 
than  to  those  adverse  to  it.  A  similar  influence  is  exercised  by 
Theocracy  on  science,  public  instruction,  and  all  branches  of  human 
activity — on  literature,  art,  industry.  As  long  as  a  theocratical 
priesthood  has  the  power,  it  will  arrogate  over  them  a  right  of  con- 
trol and  inspection ;  and  will  hinder  with  its  utmost  force  every  step 
of  their  progress  which  seems  to  them,  right  or  wrong,  remotely  or 
immediately,  to  threaten  the  established  order  of  things,  or  to  menace 
their  ow^n  principles,  views,  or  interests. 

We  come  now  to  the  second  part  of  M.  Flotard's  work — On  the 
Origin  of  Theocracies.  The  idea  of  the  government  of  God  on 
earth  is  as  ancient  as  human  thought ;  but  the  institution  of  theo-. 
cratical  governments  only  commences  with  agriculture,  and  with  the 
establishment  of  a  settled  mode  of  life.  Among  all  nations  we  find 
religion  undergoing  a  transformation  at  the  commencement  of  agri- 
caltural  life.  The  ancient  religion  of  hunters  and  shepherds  is  then 
replaced  by  new  belie&,  and  by  a  form  of  worship  more  suited  to  the 
new  mode  of  civilisation.  According  to  the  profound  remark  of 
Yico,  the  word  colere  (to  worship)  originally  signified  to  cultivate 
the  earth.  The  earth  was  the  first  altar ;  agriculture  the  first  wor- 
ships-consisting, in  primitive  times,  in  burning  down  the  forests,  and 
in  immolating  on  the  cultivated  lands  the  vagabonds  and  impious 
persons  who  broke  in  upon  their  sacred  boundaries.  They  were 
what  the  Italians  termed  Satumice  hoslice^  or  victims  devoted  to 
Saturn.  In  India,  Egypt,  and  Greece,  the  priestly  power  makes 
its  appearance  along  with  agriculture,  and  the  abandonment  of  a  n 
wandering  and  barbarous  life.  And  in  the  middle  ages,  we  may 
observe  an  analogous  phenomenon  in  the  biith  and  growth  of  the 
Christian  Theocracy  among  the  barbarous  tribes  who  prostrated  and 
divided  the  Roman  Empire,  and  founded  the  kingdoms  of  modern 
Europe  on  its  ruins.  When  they  had  settled  in  the  countries  they 
invaded,  and  had  begun  to  cultivate  agriculture  and  the  arts,  the 
Catholic  religion  and  priesthood  became  their  guides  and  instnictorsi 
and  finally  ^eir  rulers ;  so  that  in  the  11th  century  we  find  almost 
the  whole  of  Europe  organized  into  a  kind  of  confederation,  governed 
by  warlike  chiefs,  under  the  supreme  direction  and  authority  of  the 
bishops,  and  their  chief,  the  Pope,  who  was  regarded  as  the  vice- 
gerent and  representative  of  God  on  earth,  with  absolute  power  to 
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dispose  at  will  of  nations  and  kingdoms.  The  priestly  power,  then, 
always  commences  along  with  ciyilisation ;  and  one  great  object  of 
M.  Flotard*s  volume  is  to  describe  and  explain  the  constant  co-exist- 
ence and  simultaneity  of  these  two  kinds  of  phenomena  and  thdr 
reciprocal  action. 

The  third  and  longest  part  of  the  volume  before  us  is  devoted  to 
the  consideration  of  Theocratical  Institutions.  It  is  divided  into  sx 
chapters — ^the  first  treating  of  thie  different  kinds  of  theocratical 
institutions ;  the  second,  of  the  institutions  and  regulations  relatire 
to  agriculture  and  industry;  the  third,  of  governmental  institutions  ; 
the  fourth,  of  theocratical  discipline ;  the  fifth  exhibiting  a  general 
picture  of  a  purely  theocratical  legislation,  as  manifested  among  the 
Persians ;  and  the  sixth  discussing  the  question,  Has  there  been  in 
Greece  a  theocratical  epoch  f  We  shall  briefly  glance  at  a  few  of 
the  most  interesting  and  important  particularis  contained  in  these 
chapters. 

Theocracy,  as  has  been  already  shown,  is  the  necessary  and  primi- 
tive form  of  nascent  civilisation-^the  first  mode  in  which  the  homan 
spirit  conceives,  accepts,  and  realizes  government,  religion,  art,  and 
science.  It  is  based  upon  the  principle  of  the  belief  of  the  real  pre- 
sence of  the  divinity  among  nien,  or  at  least  in  the  manifestation  of 
the  divine  will  by  privileged  and  supernaturally  endowed  interpre- 
ters. It  aims  at  the  advancement,  civilisation,  and  transformation 
of  nomadic  and  barbarous  tribes  into  settled  and  polished  nations. 
The  means  which  it  employs  are  a  special  social  organization  in 
conformity  with  these  principles.  In  order  to  collect  the  scattered 
and  wandering  tribes,  to  build  the  first  cities,  to  lay  the  foundation 
of  primitive  civilisation,  three  conditions  are  necessary — the  posses- 
sion of  a  sufiSciently  fertile  country,  the  establishment  of  a  strong 
and  stable  government,  and  a  new  education.  From  these  three 
conditions  spring  three  sorts  of  institutions,  corresponding  to  the 
necessity  of  property,  security,  and  enlightenment ;  the  first  relating 
to  the  possession  of  the  soil  and  to  industry,  the  second  to  purposes 
of  government,  and  the  third  to  the  public  instruction  and  moral 
and  intellectual  development  of  the  theocratical  society.  In  that 
society,  agricultural  institutions  take  the' form  of  communities; 
governmental,  that  of  castes;  and  educational,  that  of  discipline. 
Communities — that  is,  societies  having  property  in  common— castes, 
discipline,  are  the  triple  foundation  of  the  theocratical  organization 
wherever  it  exists.     The  community,  the  industrial  form  of  Theo- 
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cracj,  is  directly  opposed  to  the  right  of  individual  property,  and 
favoarable  to  the  common  possession  of  the  soil  and  its  fruits ;  and 
proceeds  upon  the  principle  that  no  one  is  proprietor  of  the  earth, 
which  belongs  to  God  alone, — men  having  but  the  usufruct  and  en- 
joyment of  it.  This  principle  prevailed,  accordii^g  to  Diodorus,  in 
ancient  India,  in  Egypt  until  the  epoch  of  Sesostris,  and  in  China 
until  350  B.C.  The  greater  number  of  the  philosophers  and  legis- 
lators of  antiquity — Pythagoras,  Lycurgus,  Plato,  Hippodamus  of 
ililetus,  and  Philolaus  of  Corinth — in  their  real  or  ideal  constitu- 
tions, give  the  greatest  part  of  the  soil  to  the  community.  They 
proceeded  upon  the  notion  that  the  absolute  domination  of  the  state 
over  its  members — the  annihilation  of  the  individual — was  the  only 
solid  foundation  of  society,  on  account  of  the  extreme  moral  and  in- 
tellectual feebleness  of  the  multitude,  and  their  cruel  and  subversive 
instincts,  which  could  only  be  restrained  by  an  authority  having  an 
absolute  right  of  property  both  over  persons  and  things,  from  which 
each  one  received  his  education,  his  social  position,  and  his  means 
of  subsistence.  Christian  societies,  at  first,  had,  like  the  ancient 
heathen  Theocracies,  all  things  in  common ;  and,  during  the  whole 
of  the  middle  ages,  the  principle  that  the  earth  belongs  only  to  God, 
and  that  to  His  representatives  alone  pertains  the  right  of  bestowing 
it,  was  the  means  of  making  the  Popes  be  regarded  as  the  sole  legi- 
timate dispensers  of  thrones  and  kingdoms,  who  might  freely  dispose 
of  the  whole  world  at  their  pleasure.  It  deserves  to  be  noticed  that 
the  Socialist  systems,  which  in  our  own  days  seek  to  exalt  the  advan- 
tages of  a  communism,  more  or  less  disguised,  and  which  endeavour 
to  stifle  individual  liberty  under  the  pressure  of  an  all-powerful 
state,  are  only  promulgating  the  theocratical  system, — speaking  no 
longer  in  the  name  of  the  ancient  gods,  but  in  the  name  of  Pan- 
theism, of  human  passions  deified,  or  even  of  Atheism. 

From  the  theocratical  principle,  that  certain  men  have  the  exclu- 
sive right  to  know  and  interpret  the  divine  will,  necessarily  results 
the  system  of  castes,  which,  like  all  theocratical  institutions,  claimed 
a  divine  origin.  The  distinguishing  characteristics  of  caste  are  isola- 
tion and  monopoly ;  and,  in  order  to  preserve  these  distinctions, 
theocratical  legislators  enacted  regulations,  making  castes  hereditary,  • 
forbidding  marriage  between  persons  of  different  castes,  and  prohibit- 
ing an  individual  of  one  caste  from  discharging  any  of  the  functions 
reserved  for  the  members  of  another  caste.    During  the  middle  ages 
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castes  were  reconstructed  under  the  names  of  clergy,  nobles,  Tilluns, 
with  similar  functions,  privilegeS|  and  abuses  as  those  of  antiqnitj. 
The  clergy  occupied  the  highest  rank  in  this  sooial  organization; 
and,  without  possessing  the  hereditary  nature  of  the  ancient  priestr 
hood,  they  succeeded,  like  them,  in  constituting  in  their  own  favooi 
an  exclusive  monopoly  of  religious  affairs,  and  in  forming  a  domi- 
nant caste.     By  their  celibacy  and  their  exemption  from  the  jarii- 
diction  of  the  civil  government,  they  completely  separated  themselves 
from  civil  society.   And  they  further  perpetuated  that  separation  bj 
reserving  to  their  chiefs  alone  the  right  of  nominating  ecclesiastical 
functionaries,  from  the  lowest  to  the  highest  rank  of  the  hierarchj; 
by  depriving  laymen  of  all  participation  in  the  religious  life,  and  in 
the  administration  of  holy  things ;  and  by  strictly  forbidding  them 
to  read  the  sacred  writings,  or  to  reason  about  matters  of  doctrine, 
discipline,  or  ecclesiastical  administration. 

Our  limits  forbid  us  to  follow  M.  Flotard  through  his  interesting 
account  of  the  priestly  caste.  We  may,  however,  mention,  in  pas- 
ing,  that  he  points  out  and  dwells  upon  the  striking  resemblance 
existing  between  the  ceremonies  and  superstitions  of  pagan  antiquitj 
and  mediaeval  Romanism,  as  a  proof  that  the  theocratical  anthoritj 
has  been  always  and  everywhere  the  same  in  its  nature.  For  ex* 
ample,  in  the  former  case  divination  was  practised  by  dreams,  the 
inspection  of  the  flight  of  birds  and  the  entrails  of  victims,  and  by 
the  observation  of  the  heavenly  bodies ;  in  the  latter,  by  the  Bible, 
by  fasting,  and  by  the  mass.  The  heathen  nations,  too — ^the  Orien- 
tals especially — attached  the  same  virtue  to  amulets  and  talismans 
as  the  Romish  Church  did  to  the  relics  of  saints  and  martyrs.  Even 
auricular  confession  has  been  borrowed  from  the  pagan  theocracies 
by  those  Christian  ones  that  succeeded  them,  as  an  instmment 
admirably  adapted  to  increase  their  power  and  influence.  Among 
the  ancients,  confession  formed  an  indispensable  preparative  to  ini- 
tiation into  the  mysteries ;  and  the  priest  who  presided  over  these 
ceremonies  bore  in  Greece  a  name  which  signifies  the  hearer,  with 
reference  to  bis  duty  of  receiving  confessions. 

We  can  here  only  mention  M.  Flotard's  admirable  and  learned 
sketch  of  the  ancient  Persian  theocracy,  entitled  "  General  Picture 
of  a  Theocratical  Legislation,"  and  pass  on  to  the  consideration  of 
the  fourth  and  concluding  part  of  his  work,  on  the  ^^  Decline  and 
Fall  of  Theocracy."  This  contains  four  chapters— on  the  principal 
vices  of  the  theocratical  system  ;  on  the  causes  of  the  continuance  of 
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Theocracy  among  certain  nations ;  how  Theocracy  ends ;  and  con* 
ceming  the  kind  of  civilisation  that  replaces  Theocracy.  Theocracy 
is  merely  one  form  of  civilisation,  not  civilisation  itself.  To  pretend 
eternally  to  imprison  civilisation  within  the  limits  of  Theocracy,  is  to 
attempt  to  arrest  the  progress  of  humanity,  and  to  condemn  the  man 
to  remain  always  swathed  up  in  the  swaddling-clothes  of  the  infant. 
The  principal  vice,  or  rather  the  sole  vice,  of  theocratical  govern- 
ments, from  which  all  their  other  defects  proceed,  is  the  exaggera- 
tion of  the  principle  of  authority.  The  mission  of  a  government 
truly  bent  on  promoting  civilisation  is  to  found  liberty,  to  direct  the 
energies  of  its  subjects,  to  make  men.  Theocracy,  on  the  other 
hand,  unceasingly  tends  to  annihilate  individual  will,  to  destroy 
liberty,  to  make  slaves.  Unfortunately,  too,  it  is  of  the  essence  of 
this  species  of  government  to  be  inflexible  and  immutable.  It  is  in- 
capable of  adapting  itself  to  the  progress  of  humanity  and  the  exi- 
gencies of  an  advanced  state  of  society.  Its  want  of  activity,  its 
immobility,  and  incapacity  of  progress  in  civil  and  political  life,  in 
religion,  art,  science,  industry — ^in  short,  in  all  branches  of  social 
development — have  never  failed  to  make  themselves  felt  wherever 
the  priesthood  has  borne  sway  during  a  long  period  of  time.  And 
in  general  it  may  be  observed,  that  those  countries  which  have  re- 
mained subject  to  a  Theocracy,  like  India  and  Egypt,  have  lost  all 
force  and  energy  of  character,  all  rational  existence,  and  have  be- 
come the  spoil  of  foreign  nations. 

Some  races,  such  as  the  Semitic  and  Mongolian,  seem  incapable 
of  comprehending  the  distinction  and  separation  of  spiritual  and 
temporal,  of  Church  and  State.  With  the  Arabs  and  Jews — the 
two  chief  forms  of  Semitic  civilisation — the  political  and  religious 
sovereignty  has  always  been  mingled.  Among  the  Mongols  of 
Thibet  the  spiritual  power  is  absolutely  dominant  in  the  person  of 
the  Dalai-Llama ;  whilst  in  China,  the  great  centre  of  Mongolian 
civilisation,  the  state  has  absorbed  and  enslaved  religion.  It  is  only 
among  the  people  of  the  Indo-European  or  Caucasian  race,  that  a 
new  social  form  seems  surely  destined  to  replace  the  theocratic  form. 
That  new  form  (says  M.  Flotard)  already  exists  almost  in  its  entire 
development,  if  not  in  all  the  perfection  of  which  it  is  capable, 
among  certain  branches  of  the  Anglo-Saxon  race,  and  particularly 
in  the  United  States  of  America,  where  the  most  complete  religious 
and  political  independence,  the  absolute  separation  of  Church  and 
State,  liberty  for  all  to  choose  their  own  worship  and  belief,  are  pro- 
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claimed  as  the  fandamental  principles  of  the  whole  social  edifice  of 
the  American  Union. 

Many  forms  of  civilisation — political^  artistical,  commercial— may 
Bocceed  that  represented  by  a  theocracy ;  but  the  general  principle 
that  separates  them  all  from  it  is  well  indicated  by  Diodorus  Sicolos 
in  the  following  passage  : — "  The  Chaldean  philosophy/'  he  sajs, 
^'  is  a  family  tradition  ;  the  son  inherits  it  from  the  father.  ...  As 
they  always  remain  at  the  same  point  of  science,  they  receive  their 
traditions  without  alteration ;  whilst  the  Greeks  create  new  seru 
incessantly,  and  contradict  each  other  upon  the  most  important 
points."  This  distinction,  pointed  out  by  Diodorus,  between  the 
philosophy  of  the  Chaldean  priests  and  that  of  the  Greeks,  thorooghlj 
characterizes  the  principal  differences  which  separate  theocratical 
thought  from  that  which  succeeds  it.  The  one  rests  on  the  sole 
authority  of  tradition,  the  other  on  free  and  voluntary  reflection; 
the  one  is  an  inheritance,  the  other  is  peculiarly  individual  and  per- 
sonal ;  the  one  is  invariable  and  unalterable,  the  other  unceasingly 
modifies  and  transforms  itself;  the  one  is  immovable,  the  other  is 
progressive.  Liberty  in  all  things  is  the  watchword  of  anti-theo- 
cratic thought,  and  the  essence,  the  aim,  and  the  end  of  the  difir- 
ent  social  forms  to  which  that  thought  gives  rise.  But  that  end 
seems  far  off,  and  difficult  of  attainment ;  and  among  the  prindpai 
obstacles  which  oppose  its  triumph,  is  the  obstinacy  with  which  a 
great  number  of  minds  still  cling  to  the  old  forms,  which  they  have 
been  accustomed  to  regard  as  the  necessary  and  invariable  modeb 
of  civilisation.  Their  efforts,  their  incessant  struggles,  to  make 
their  cause  triumphant,  and  to  retard  the  establishment  or  expas- 
sion  of  the  new  institutions,  produces  a  state  of  social  strife,  and 
necessitates  precautions  and  restrictive  measures,  which  become 
serious  obstacles  to  the  advent  of  true  liberty.  The  whole  of  Europe 
is  at  present  the  theatre  of  that  antagonism  between  liberty  and 
theocracy,  between  progressive  and  priestly  governments ;  the  form 
and  the  name  vary,  but  the  principle  is  everywhere  the  same.  Id 
France,  the  struggle  is  between  the  Liberal  and  Democratic  party 
on  one  side,  and  the  Ultramontanes  and  Legitimists  on  the  other; 
the  regeneration  of  Italy  has  taken  place  in  the  name  of  nationality 
and  liberty ;  in  central  Europe,  Protestant  Prussia  opposes  Eoman 
Catholic  Austria,  the  last  support,  the  last  hope,  of  Ultramontanism 
driven  to  bay ;  in  Prussia  herself,  the  free  Protestant  party  protest 
against  the  privileged  religious  and  political  corporations  supported 
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by  the  retrograde  party,  or  the  party  of  the  Cross.  The  straggle 
may  possibly  b^  long  and  desperate,  but  its  issue  is  certain.  Every- 
where, in  short,  national,  constitutional,  liberal  governments,  seem 
destined  at  no  very  remote  period  to  replace  the  so-called  legitimate 
powers,  ^hich  are  in  many  cases  really  forced  upon  the  people  in 
the  name  of  conquest,  absolutism,  or  self-styled  hereditary  or  divine 
right. 

Such  is  a  brief  sketch  of  M.  Flotard's  learned  and  elaborate  sur- 
vey of  theocratical  governments,  and  of  the  limits  and  relations  of 
the  temporal  and  spiritual  authority.  We  do  not  entirely  agree 
with  some  of  the  opinions  which  he  expresses ;  but  we  believe  his 
views  to  be  in  general  sound,  liberal,  and  enlightened,  and  we  have 
much  pleasure  in  recommending  his  work  as  equally  well-timed, 
ingenious,  and  interesting. 


THE  NEW  ENGLISH  BANKRUPTCY  ACT. 

The  passing  of  the  new  Bankruptcy  Act  for  England  was  almost 
made  a  party  question ;  and  at  one  time  the  unlucky  bill  threatened 
to  occasion  a  breach  betwixt  the  Houses  of  Parliament.  An  enact- 
ment, consisting  of  232  sections,  on  such  a  subject,  does  not  appear 
to  be  a  tempting  theme  for  popular  discussion ;  it  was,  nevertheless, 
the  text  of  many  newspaper  leaders— the  bone  of  much  angry  con- 
tention— and,  finally,  the  occasion  of  a  little  scene  in  the  House  of 
Lords.  Had  the  Scotch  Act  been  as  thoroughly  discussed,  it  might 
have  been  more  correct.  We  are  afiraid,  however,  the  day  is  not 
only  distant  when  a  Scotch  legal  measure  shall  command  the  atten- 
tion of  the  House  of  Commons,  or  of  the  public  at  large  ;  but  the 
chance  of  any  such  event  is  becoming  rapidly  smaller,  as  the  danger 
of  ultimate  absorption  becomes  greater  and  more  threatening. 
There  were  certain  secondary  and  personal  causes  which  contri- 
buted to  draw  public  attention  to  the  English  Act,  without  which 
the  real  importance  of  its  provisions  might  have  pled  in  vain  for 
recognition.  The  Lord  Chancellor  had  set  his  heart  on  carrying 
through  a  great  measure  of  bankruptcy  reform ;  he  had  attempted 
it  unsuccessfully  more  than  once ;  and  for  one  of  the  peculiar  tem- 
perament and  great  ability  of  the  ex-Attomey-6eneral  to  betray 
Aiixiety  in  pursuit  of  an  object,  was  a  certain  means  to  bring  forth 
hosts  of  opponents,  political  and  personal.    These  secondary  or  ex- 
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trinsic  causes  are  not  nnfrequently  primary  in  their  effects  upon 
legislative  measures.  In  this  instance  they  did  not  proye  powerfdl 
enough  to  destroy^  but  they  were  sufficiently  powerful  to  create  an 
ordeal  of  trial,  through  which  the  Act  did  not  pass  unscathed. 

The  great  change  effected  in  England  by  the  new  Act  (which 
conunenced  fix>m  and  after  the  11th  of  October)  is,  that  the  distinc- 
tion betwixt  insolvency  and  bankruptcy  has  been  abolished.  The 
Court  for  the  relief  of  insolvent  debtors  is  among  the  things  that 
were.  It  must  now  wind  up  its  own  affairs — a  duty  which  it  has 
so  often  performed  for  others.  Judging  from  the  testimony  of  those 
most  intimately  acquainted  with  the  working  of  the  deftmct  court, 
it  seems  to  have  expired  in  the  possession  of  good  esteem, — a  resuh 
which  is  very  rarely  to  be  met  with,  as  legal  changes  are  usnallT 
carried  out  with  so  much  dilatoriness,  that  the  court  or  spt&a 
requiring  amendment  has  sunk  to  the  lowest  depths  of  public  con- 
tempt before  the  removal  is  accomplished.  Not  only  has  the  In- 
solvency Court  retained  a  certain  share  of  public  esteem,  but  it  has 
accumulated  funds  to  the  extent  of  L.140,000  of  unclaimed  divi- 
dends, besides  leaving  a  comfortable  court-house,  built  out  of  the 
same  funds,  to  which  the  nation  has  fallen  heir.  The  only  metro- 
politan Bankruptcy  Court  now  in  operation,  is  the  Court  of  Bank- 
ruptcy in  Basinghall  Street,  to  the  Commissioners  of  which  have  been 
handed  over  all  the  jurisdiction  formerly  possessed  by  the  Court  for 
relief  of  insolvent  debtors,  and  who  also  have,  for  the  purposes  of 
the  Bankrupt  Act,  all  the  powers  and  authorities  of  the  superior 
courts  of  law  and  equity.  The  number  of  Commissioners  is  to  be 
reduced  to  three,  on  the  occurrence  of  vacancies.  In  the  province 
the  County  Court  judges  are  to  exercise  the  same  powers  as  the  pre- 
sent District  Commissioners  of  Bankruptcy ;  and  on  the  occurrence 
of  vacancies,  the  duties  of  the  District  Commissioners  may  be  whollr 
transferred  to  the  County  Court  judges.  Already  a  practical  diffi- 
culty has  occurred  in  relation  to  this  transfer  of  powers,  by  an 
omission  in  the  Act,  or  rather  by  an  excess  of  legislation,  which  is 
not  nnfrequently  as  productive  of  difficulties  as  the  reverse.  It  is 
provided  in  the  new  statute,  that  every  judge  of  a  County  Court 
shall,  before  acting  in  bankruptcy,  take,  **  at  any  Quarter  Sessions.'^ 
a  solemn  oath,  that  he  will  duly  and  feithftilly,  and  to  the  best  of 
his  skill  and  power,  execute  the  office  of  County  Court  judge,  act- 
ing in  bankruptcy.  The  Act,  as  we  have  seen,  came  into  operation 
from  the  l].th  ultimo ;  but  the  Quarter  Sessions,  in  many  districts, 
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do  not  meet  for  several  weeks,  so  that  the  judge  is  placed  in  the 
dSemma  of  either  refusing  business  he  ought  to  perform,  or  of  leav- 
ing his  ordinary  and  more  important  duties  to  rush  about  England, 
with  the  form  of  the  oath  in  his  carpet-bag,  seeking  for  a  Court  of 
Quarter  Sessions  in  session.  We  art  apt  occasionally  to  believe,  and 
not  nnfrequently  to  say,  that  it  is  only  Scotch  Acts,  that  are  framed 
in  a  slovenly  manner ;  but  here  is  one  carried  out  under  the  super- 
yision  of  the  first  lawyer,  and  one  of  the  ablest  men,  in  England, — 
an  Act  which,  when  yet  a  bill,  was  made  the  subject  of  fierce  criti- 
cism by  lawyers  and  politicians, — which  nevertheless  contains  a  clause 
so  little  necessary  at  best,  and  so  awkwardly  framed,  as  to  be  a  bar 
for  several  weeks  to  the  Act  coming  into  operation  in  certain  of  the 
country  districts.  In  transferring  to^  the  County  Court  judges 
powers  to  act  in  bankruptcy,  the  measure  has  only  followed  the 
policy  of  the  Lord  Advocate's  Scotch  Act  of  1856,  upon  the  policy  of 
which  we  took  occasion  to  animadvert  in  No.  XXIX.  of  this  Journal, 
for  May  1859.  In  England  there  may  not  be  the  same  danger  of 
this  extension  of  l^ankruptcy  jurisdiction  being  twisted  so  as  to  defeat 
the  interests  of  justice,  as  has  been  attempted  in  Scotland. 

There  may  be  some  good  reason,  in  the  pressure  of  business,  to 
occasion  the  necessity  in  London  of  a  separate  Court  of  Bankruptcy, 
instead  of  entrusting  the  duties,  as  with  us,  to  the  ordinary  tribunsJs 
of  the  country.  The  tendency,  however,  of  the  time  is  to  simplify 
forms,  so  as  to  permit  of  all  proper  legal  business  flowing  in  the 
ordinary  channels.  The  next  amendment,  some  few  years  hence, 
may  accordingly  be  to  wind  up  the  Court  of  Bankruptcy,  just  as 
the  Insolvent  Debtors'  Court  has  been  disposed  of,  and  to  transfer 
the  business  to  the  ordinary  courts  of  law  and  equity.  A  step 
in  this  direction  is  taken  by  a  provision  in  the  new  Act,  that  the 
judges,  of  the  Court  of  Appeal  in  Chancery  may  direct  any  ques- 
tion of  fact  to  be  tried  and  determined  before  themselves  by  the 
verdict  of  a  special  or  common  jury,  and  providing  that  the  trial 
shall  be  conducted,  and  that  the  jury,  and  the  parties,  shall  have 
the  same  rights  and  liabilities,  as  in  a  cause  in  any  of  the  superior 
courts.  Bankruptcy  law  has  been  hitherto  handed  over  to  the 
administration  of  special  courts,  because  it  was  in  effect  an  excres- 
cence upon  the  common  law,  and  regarded  more  in  the  light  of  a  set 
of  practical  trading  regulations,  than  as  if  it  were  part  and  parcel  of 
the  law  of  the  country.  All  this  is  rapidly  changing ;  bankruptcy 
is  regarded  as  a  proper  branch  of  law,  as  much  as  sale,  mercantile 


554  THE  NEW  ENGLISH  BANKRUPTCT  ACT. 

contracts,  or  bills  of  exchange ;  and  its  administration  will  in  due 
time  be  taken  under  the  charge  of  the  ordinary  legal  tribunals. 

Another  important  change  effected  by  the  new  statute  is,  that  all 
debtors,  whether  traders  or  not,  are  henceforth  subject  to  the  pro- 
visions of  the  Bankruptcy  Act ;  the  debtor  who  is  not  a  trader  hebg 
treated,  if  we  may  use  the  term,  with  more  consideration,  simply  in 
regard  to  time  and  various  other  particulars.  Again,  in  this  re- 
form the  Scotch  law  has  been  followed,  as  it  is  not  now  necessaiy 
for  a  Scotch  professional  man,  or  private  gentleman,  to  be  violeDti? 
transformed  into  a  cattle-dealer,  or  broker  in  gas  shares,  as  a  few 
years  ago  was  necessary,  before  the  benefits  of  the  bankrupt  statutes 
can  be  obtained.  The  Scotch  system  has  also  been  imitated  Id 
abolishing  the  classification  of  bankrupts  upon  their  discharge. 
There  is  to  be  no  more  first,  second,  or  third  class  certificates,  but 
the  debtor  is  either  to  be  discharged  or  not ;  and  provision  is  made 
for  his  trial  if  the  creditors  allege,  or  the  Court  shall  be  of  opinion, 
that  there  is  ground  for  charging  him  with<  conduct  amounting  to  a 
misdemeanour  under  the  Act.  This  simpler  classification  of  bank- 
rupts  into  men  who  have  committed  no  misdemeanour,  and  th(^ 
who  have,  is  a  benefit  alike  to  bankrupts  and  creditors.  Many  cases 
of  great  hardship  have  oome  under  our  own  observation,  where 
debtors  have  failed  to  obtain  their  discharge  when  nothing  definite 
could  be  alleged  against  them,  but  where  the  trustee,  acting  on  som 
sentiment  of  animosity,  had  refused  his  certificate.  We  hold  that, 
after  a  man  has  claimed  the  protection,  and  submitted  to  the  humi- 
liating exposure  and  conditions  of  the  Baqkrupt  Acf^  when  be 
has  handed  over  all  his  property,  and  done  what  he  could  to  satis^ 
his  creditors,  he  is  entitled,  when  the  estate  has  been  divided,  either 
to  his  discharge,  or  to  be  fairly  tried  if  any  allegation  is  made 
against  his  conduct.  The  trial  is  to  take  place  by  jury  if  the  bank* 
rupt  shall  require  it ;  and  the  Court  may  direct  the  official  assignee 
(an  officer  holding  the  same  position  as  the  interim  factor— as  h 
used  to  be  called — in  Scotch  sequestrations),  the  creditors'  assignee 
— equivalent  to  our  trustee*^or  any  of  the  creditors,  to  act  as  prose- 
cutor. The  Court  has  also  the  power  to  direct  that  the  bankrupt 
be  indicted  and  prosecuted  in  one  of  the  ordinary  courts  of  criminal 
justice.  The  Court  of  Bankruptcy  is  thus  made  a  quasi-criminal 
court  for  misdemeanours  committed  in  reference  to  matters  within 
its  own  proper  cognizance.  Where  the  bankrupt  has  been  con- 
victed of  any  misdemeanour  under  the  Act,  the  Court  has  power  to 
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reiiise  the  discharge,  or  to  stispend  it  during  such  time,  and  upon 
such  conditions,  as  the  Commissioners  shall  think  fit.  Many  cases, 
however,  occur  in  which  the  bankrupt  may  not  have  done  anjrthing 
coming  under  the  technical  designation  of  a  misdemeanour,  and  yet 
where  his  conduct  may  have  been  neither  honest  nor  fair.  There 
may  also  be  occasional  cases  where  the  bankrupt  has  been  accused  ^ 
of  a  misdemeanour  and  acquitted,  but  where  his  conduct  has  been 
far  from  honourable  or  correct  In  all  such  cases  full  powers  are 
given  to  the  Court  to  consider  the  conduct  of  a  bankrupt  before 
aod  after  bankruptcy  has  been  adjudged,  and  the  manner  and 
circamstances  in  and  under  which  his  debts  have  been  contracted. 
If  the  result  of  that  investigation  should  be  that  the  Court  are  of 
opinion — 

That  the  bankrupt  has  carried  on  trade  by  means  of  fictitious 
capital ; 

That  he  could  not  have  had,  at  the  time  when  any  of  his  debts 
were  contracted,  any  reasonable  or  probable  ground  of  expectation 
of  being  able  to  pay  the  same ; 

That,  if  a  trader,  he  has,  with  intent  to  conceal  the  true  state  of 
his  afiairs,  wilfully  omitted  to  keep  proper  books  of  account ; 

Or,  whether  trader  or  not,  that  his  insolvency  is  attributable  to 
rash  and  hazardous  speculation. 

Or  unjustifiable  extravagance  in  living ; 

Or  that  he  has  put  any  of  his  creditors  to  unnecessary  expense 
hj  firivplons  or  vexatious  defence  to  any  action  or  suit,  to  recover 
any  debt  or  money  due  from  him ; 

In  all  these  cases  the  Court  may  either  refuse  the  discharge,  or 
may  suspend  the  same  from  taking  effect  for  such  time  as  the  Court 
may  think  fit,  or  mdy  grant  the  discharge  subject  to  certain  condi- 
tions. The  Court  may,  moreover,  sentence  the  bankrupt  to  be 
imprisoned  for  any  period  of  time  not  exceeding  one  year. 

The  Court  have  thus  full  power  to  investigate  the  whole  circum- 
stances of  the  bankruptcy,  and,  although  the  three  classes  of  certifi- 
cates are  abolished,  to  affix  such  conditions  to  the  discharge  as  shall 
fdly  and  completely,  and  more  explicitly,  fulfil  the  purpose  of  the 
former  certificate.  The  change,  we  observe,  has  not  met  with  the 
approbation  of  at  least  one  of  the  Commissioners.  In  certain  cases 
which  have  come  before  Mr  Commissioner  Goulbum  since  the 
new  law  came  into  operation,  he  is  reported  to  have  said,  ^^  These 
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cases  show  the  mistake  which  has  been  made  by  the  abolition  of  the 
classification  of  the  certificate.  Under  the  new  law,  both  bankmpta 
would  receive  the  same  order  of  discharge,  wil;hoat  any^ing  to  tell 
the  trading  world  what  the  character  of  the  certificate  had  becD. 
The  new  one  would  only  show  a  discharge  from  debt,  and  would 
not  tell  persons  who  might  be  about  tor  trust  a  man  what  the 
character' of  his  former  trading  had  been.  He  entertained  no  douht 
but  the  abolition  of  the  classification  of  the  certificate  was  a  mis- 
take." We  are  disposed  to  receive  with  great  attention  any  opiniwis 
from  those  who  have  been  practically  engaged  in  the  administration 
of  bankruptcy  laws  for  many  years.  At  the  same  time,  they  mar, 
naturally  enough,  have  become  attached  to  a  system  from  long  use, 
without  the  system  being  possessed  of  any  peculiar  merits.  ^Ve 
have  never  had  a  classification  system  in  Scotland,  and  may  thei^ 
fore  be  supposed  to  look  both  at  it,  and  that  wliich  has  succeeded  it, 
without  prejudice.  Had  there  been  no  such  powers  conferred  on 
the  Court  for  suspending  or  granting  the  discharge  under  condi- 
tions, and  of  punishing  the  bankrupt  even  more  severely,  in  the 
manner  we  have  already  indicated,  perhaps  we  would  have  sympa- 
thized more  with  Mr  Commissioner  Goulbum's  defence  of  the 
classification  system.  At  the  best,  that  system  seems  only  to  hare 
been  resorted  to  because  the  law  was  too  vague  with  respect  to 
bankruptcy  misdemeanours.  A  third-class  certificate  was  almost  s 
confession  by  the  Commissioner  who  granted  it,  that  he  would 
willingly  have  punished  the  bankrupt  if  he  had  possessed  the  power. 
On  the  other  hand,  a  first-class  certificate  was  almost  equivalent  to 
a  piece  of  plate  presented  to  a  man  by  his  admiring  firiends,  in  ac- 
knowledgment of  his  integrity  and  worth — a  conclusioiyi  little  ontaf 
keeping  with  the  nature  of  a  bankruptcy  investigation.  In  the  new 
Act,  a  definition  is  given  of  the  term,  misdemeanour,  which  is  k- 
comprehensive  that  there  can  be  no  difficulty  in  bringing  any  bank- 
rupt to  trial  against  whom  any  allegation  of  improper  conduct  can 
be  urged.  If  found  guilty,  Jie  is  liable,  at  the  discretion  of  the  Court 
before  which  he  is  convicted,  to  punishment  by  imprisonment  for 
not  more  than  three  years,  or  to  any  greater  punishment  attached 
to  the  offence  by  existing  statute.  The  following  acts  of  the 
bankrupt,  done  with  intent  to  defraud  or  defeat  the  rights  of  his 
creditors,  are  to  be  considered  misdemeanours : — 

(1.)  His  non-surrender  and  refusal  to  submit  to  be  eaamined  be- 
fore the  Court. 
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(2.)  If  he  shall  not  fully  and  truly  discover  all  his  property,  and 
deliver  np  all  books,  V9P^^9  ^^^  writings. 

(3.)  If  he  shall,  after  adjudication  of  bankruptcy,  or  within  sixty 
(lays  prior  thereto,  with  intent  to  defraud  his  creditors,  remove,  con- 
ceal, or  embezzle  property  to  the  value  of  L.IO  and  upwards. 

(4.)  If  he  shall  knowingly  permit  any  person  to  prove  a  false  debt 
under  the  bankruptcy. 

(5.)  The  wilful  omission  of  any  effects  from  his  schedule. 

(6.)  Concealing  or  withholding  production  of  any  books  or  papers; 

(7.)  Or  concealing,  mutilating,  or  falsifying  any  of  his  books  or 
papers,  or  making  or  being  privy  to  fraudulent  entries. 

(8.)  I^  within  certain  periods,  knowing  that  he  is  at  the  time 
unable  to  meet  his  engagements,  he  shall  fraudulently,  and  with 
intent  to  diminish  the  sum  to  be  divided  amongst  the  general  body 
of  his  creditors,  have  made  away  with  or  mortgaged  any  part  of  his 
property ;  or  if,  after'adjudication,  he  shall  conceal  from  the  Court 
or  his  assignee  any  debt  due  to  or  from  him. 

(9.)  If  a  trader  shall,  under  his  bankruptcy,  attempt  to  account. 
for  any  of  his  property  by  fictitious  losses# 

(10.)  If  a  trader  shall,  in  three  months  before  the  filing  of  the 
petition  for  adjudication,  have,  under  pretence  of  carrying  on  busi- 
ness, obtained  on  credit  from  any  person,  any  goods,  with  intent 
to  defraud. 

(11.)  If  a  trader  shall,  within  the  same  period,  with  intent  to  de- 
fraud, pawn,  pledge,  or  dispose  of,  otherwise  than  by  bonajide  trans- 
actions in  the  ordinaty  way  of  his  trade,  any  of  his  goods  which  have 
been  obtained  on  credit  and  remain  unpaid  for. 

We  have  given  the  description  of  those  acts  popularly,  without 
reproducing  the  exact  words  of  the  statute ;  and  no  one  can  glance 
at  the  list  without  being  convinced  that  the  Bankruptcy  Court  has 
now  sufficient  powers  to  punish  fraudulent  bankruptcy,  or  improper 
conduct  on  the  part  of  the  bankrupt,  in  a  much  more  satisfactory 
way  than  classifying  certificates  of  discharge.  When  the  Court  be- 
lieves that  a  bankrupt  has  been  guilty  of  any  of  the  offences  above 
set  forth,  it  may  exercise  all  the  powers  for  summoning  and  commit- 
ting the  bankrupt  as  are  exercised  by  justices  of  the  peace  in  respect 
of  persons  charged  with  felony  or  any  indictable  misdemeanour. 
The  Court  may  appoint  a  prosecutor ;  and  the  costs  may  be  ordered 
to  be  paid,  in  the  same  way  as  the  costs  for  prosecutions  for  felonies 
are  borne  at  present. 


r 


558  THB  MONTH. 

The  attention  of  the  trading  commnnitj  in  Edinburgh  has  Veen 
recently  drawn  to  the  necessity  for  some  similar  enactments  in  the 
Scotch  system.  Notwithstanding  the  flexibility  of  oor  criminal  law, 
and  the  powers  of  the  public  prosecutor,  it  is  undoubted  that  many 
scandalous  cases  of  bankruptcy  are  constantly  recurring,  where  the 
bankrupt,  whether  a  trader  or  not,  has  committed,  to  use  the  mildest 
phrase,  gross  irregularities,  without  any  attempt  being  made  to  biing 
him  to  justice.  A  short  trial  of  the  English  Act  will  be  sufficient 
to  prove  the  value  <5f  those  stringent  enactments ;  and,  if  the  lesnlt 
be  favourable,  there  can  be  no  reason  against  importing  into  the 
Scotch  system  a  similar  code  of  bankruptcy  criminal  law. 

{To  be  continued,) 
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The  Vacant  Professorship  of  Scots  Law. — It  would  be  difficult  to 
exaggerate  the  importance  of  the  duty  which  has  devolved  upon 
the  patrons  of  the  Scots  Law  Chair  in  the  University  of  Edin- 
burgh, in  consequence  of  the  vacancy  caused  by  the  death  of  the 
late  Professor  More.  Our  readers  are  aware  that  the  election  rests 
virtually  with  the  Faculty  of  Advocates,  who,  in  accordance  wilt. 
the  usage  established  at  the  foundation  of  the  Chair  in  1722,  hare 
the  selection  of  a  leet  of  two  persons,  from  which  the  ultimate  ap- 
pointment will  fall  to  be  made  by  the  patrons  of  the  University,  now 
represented  by  the  court  of  curators  established  by  the  Universities 
Act,  21  and  22  Vict.,  c.  83.  The  following,  we  beUeve,  will  k 
found  to  be  a  correct  list  of  the  gentlemen  who  have  offered  th^- 
selves  as  candidates  for  the  office : — Mr  Hamilton  Pyper,  advocate: 
Mr  George  Boss,  advocate ;  Mi'  J.  M.  Bell,  advocate ;  Mr  Geon?^ 
Munro,  advocate;  Mr  George  Skene,  advocate;  Mr  Frederick 
Hallard,  advocate ;  Mr  Norman  Macpherson,  advocate ;  Mr  J.  C 
Smith,  advocate ;  and  Mr  G.  H.  Pattison,  Advocate. 

In  times  not  very  remote,  when  the  Bar  of  Scotland,  in  additioo 
to  men  of  professional  fame,  had  a  literary  society  not  inferior  to 
that  of  the  metropolis,  and  could  also  boast  of  a  select  circle  ol 
philosophical  lawyers,  who  cultivated  jurisprudence  as  a  science 
rather  than  as  a  professional  art,  it  was  the  custom  of  the  Facnltf 
to  retain  the  choice  of  a  candidate  in  their  own  hands,  which  waj 
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accomplished  in  the  following  fashion.  A  selection  was  made  from 
their  body  of  a  lawyer  possessing  the  requisite  literary  and  profes« 
sional  attainments,  such  as  Baron  Hume  or  Mr  George  Joseph 
Bell ;  and  along  with  him  was  put  in  nomination  a  gentleman  of 
acknowledged  professional  eminence,  such  as  the  late  Lord  Justice- 
Clerk,  but  who  was,  of  course,  far  too  much  occupied  with  the 
more  lucrative  practice  of  the  forum  and  the  consulting  chamber  to 
gire  up  even  an  hour  a-day  for  the  business  of  tuition.  The  patrons, 
who  in  those  days  were  the^Town  Council  of  Edinburgh,  had,  of 
course,  no  option.  On  one  occasion,  we  believe,  Mr  Hope,  then 
Dean  of  Faculty,  was  appointed  Professor  of  Civil  Law  to  vindi- 
cate the  great  principle  of  freedom  of  election ;  for  no  less  a  prin- 
ciple was  supposed  to  be  at  stake  between  the  Town  Council  and 
the  Dean  of  Faculty.  Mr  Hope,  of  course,  resigned;  and  the 
Faculty,  secure  in  the  knowledge  that  their  choice  would  meet  with 
public  approbation,  nominated  the  rejected  candidate  in  a  second 
leet,  and  ultimately  succeeded  in  carrying  the  election  their  own 
way. 

It  is  very  much  to  be  regretted  that  a  prejudice — ^for  it  is  nothing 
else — should  have  taken  hold  of  the  professional  mind  in  Edin- 
burgh against  the  admission  of  practising  counsel  to  the  legal  chairs 
in  our  Universities.  The  recent  changes  in  civil  procedure,  involv- 
ing the  abolition  of  written  pleadings,  not  to  mention  the  reduction 
at  an  earlier  date  in  the  strength  of  the  judicial  staff,  and  the 
attraction  of  all  the  more  important  and  interesting  branches  of 
business  into  the  chambers  of  ^e  Court  of  Session,  has  had  a  very 
marked  tendency  to  concentrate  the  practice  of  the  Far  in  the  hands 
of  a  vexy  small  number  of  individuals,  and,  as  a  necessary  conse- 
quence, to  remove  the  ^conditions  under  which  alone  the  existence 
and  encouragement  of  men  of  learning  in  the  profession,  as  distin- 
guished from  mere  forensic  disputants,  is  possible.  When  the  junior 
practice  of  the  Scotch  Bar  was  distributed  among  a  number  greater 
than  the  whole  number  of  practising  men  in  the  present  day,  and 
when  the  exigencies  of  written  pleading  compelled  the  advocate  to 
resort  to  original  sources  of  information  to  grace  an  appeal  or  for- 
tijy  an  argument  which  was  to  be  deUberately  perused  and  con- 
sidered, and  perhaps  referred  to  in  future  cases,  the  cultivation  of 
law  as  a  science  became  a  necessary  element  of  ordinary  professional 
training.  Amongst  so  considerable  a  number  of  accomplished 
practical  lawyers,  attracted  to  the  study  of  jurisprudence  by  the 
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prospect  of  professional  eminence,  for  which  in  those  times  scholastic 
attainments  famished  at  least  some  qualificatioui  it  would  not  be 
difficult  to  select  a  candidate  qualified  to  instruct,  and  having  at  the 
same  time  leisure  and  opportunity  for  the  performance  of  the  duties 
of  a  professorship  of  law,  which  will  be  admitted  to  be  an  object  not 
unworthy  of  the  notice  of  rising  men  in  the  profession.  As  we 
have  already  hinted,  the  increasing  concentration  of  business  has 
now  made  it  all  but  impossible  for  any  practising  advocate  to  un- 
dertake the  labour  of  a  professorship ;  while  in  many  instances  it  has 
led  to  the  withdrawal  from  professional  life  of  men  who,  thou^b 
possessed  of  scholarly  qualifications,  have  &iled  to  establish  a  posi- 
tion in  the  circle  of  practice.  The  list  of  candidates,  it  will  k 
seen,  includes  the  names  of  many  gentlemen  of  fair  professiooa! 
reputation,  any  one  of  whom  would  doubtless,  if  elected,  discharge 
the  duties  of  the  office  respectably,  and  with  efficiency.  But  even 
the  warmest  fiiends  of  the  candidates  will  pardon  us  for  asserting 
that  the  patrons  are  not  likely  to  find  amongst  their  names  m 
which  could  be  placed  in  the  same  category  with  frskine  and 
George  Joseph  Bell.  The  assumption  of  exclusive  jnrisdictioD  bv 
the  Faculty,  which,  in  the  election*  of  former  occupants  of  the 
Chair,  was  a  deserved  tribute  to  pre-eminent  ability  and  scholarship^ 
would  be  alike  useless  and  invidious  in  the  circumstances  of  tlie 
present  vacancy;  and,  if  we  are  not  misinformed,  the  Faculty  will 
be  found  not  indisposed  to  divide  the  responsibilities  of  the  electon! 
function,  by  returning  a  bonafde  leet  to  the  Court  of  Curators. 

Let  us  add,  in  concluding  our  remarks  on  this  subject  in  its  poreij 
personal  bearings,  that  we  attach  no  importance  to  certain  ramoar' 
which  have  reached  us,  the  object  of  which  is  to  give  a  political  conr 
plexion  to  the  approaching  election.  The  claims  of  friendship  anc 
personal  predilection  may  serve  to  explain  the  circumstance,  tha: 
men  of  influence  on  the  Whig  side  ar^  found  to  be  amongst  the  m\.< 
active  supporters  of  certain  Whig  candidates,  and  that  Tories  ^ 
supported  by  Tories.  But  we  have  no  conception  that  the  Faculty. 
as  a  body,  are  capable  of  dishonouring  the  trust  reposed  in  them  by 
the  Legislature,  by  converting  it  into  a  piece  of  political  patronage 
It  is  but  justice  to  the  Town  Council  of  Edinburgh,  in  which  par,- 
spirit  has  been  sometimes  unnecessarily  conspicuous,  to  saj,  tut 
during  the  whole  course  of  their  administration  of  the  Univer^; 
patronage,  it  was  never  even  suggested  by  their  opponents  that  tbe:* 
choice  was  in  any  instance  tainted  by  party  or  political  bias.   Up  • 
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this  time  the  action  of  the  Faculty  in  the  administration  of  the 
patronage  of  the  Law  Chairs  has  been  equally  above  reproach ;  and 
we  feel  confident  that  they  will  be  able  on  the  present  occasion  to 
vindicate  themselves  from  any  imputation  of  being  influenced  in  the 
smallest  degree  by  party  or  sectarian  bias. 

We  think  the  Faculty  will  be  wanting  in  their  duty  to  the  cause 
of  legal  education  if  they  do  not  take  advantage  of  the  present  oppor- 
tnnity  for  aiding  the  cause  of  legal  education  in  Scotland.  It  is  the 
opinion  of  all  who  have  paid^ny  attention  to  the  subject,  that  law 
has  hitherto  been  very  inadequately  taught  in  our  Universities ;  the 
subject  being,  in  fact,  far  too  extensive  to  be  comprehended  within 
the  limits  of  one,  or  even  two  courses,  of  lectures,  extending  over  the 
usual  period  of  the  winter  session.  *  With  regard  to  the  Civil  Law,  it 
is  perhaps  hopeless  to  expect  that  our  students  would  appreciate  that 
exact  and  elaborate  exposition  of  the  subject  which  the  schools  of 
Germany  afford.  In  a  single  course  of  lectures  it  is  possible  at  least 
to  introduce  the  students  to  the  literature  of  the  Civil  Law,  and  to 
make  them  acquainted  with  its  elementary  principles.  But  even 
this  degree  of  preparatory  training  is  absolutely  unattainable  by  the 
student  of  Scotch  Municipal  Law  under  the  existing  system  of  tuition.  . 
This  was  very  clearly  demonstrated  in  a  Report,  drawn  up  at  the 
request  of  the  Faculty  of  Advocates  in  1855,  by  a  gentleman  who 
is  now  a  candidate  for  the  professorship ;  and  the  committee  who 
adopted  the  Report  recommended  that,  in  addition  to  the  existing 
establishment  of  professors,  provision  should  be  made  for  instruction 
in  Public  Law,  including  the  important  departments  of  Private 
International  Law  and  the  Principles  of  Constitutional  Government. 
These  recommendations,  excellent  in  themselves,  do  not  reach  the 
evil  of  which  we  complain.  The  Municipal  Law  of  Scotland  is  too 
extensive  a  subject  to  be  well  taught  by  a  single  professor.  In  the 
English  Law  School,  established  by  the  Inns  of  Court,  the  Law  of 
England  alone  is  divided  into  three  Chairs — Common  Law,  Equity, 
and  the  Law  of  Real  Property.  The  last  of  the  three  topics  in 
question  may  be  considered  to  be  fairly  represented  by  our  Chair  of 
Conveyancing ;  but  we  want  a  partition  of  the  subject  of  our  Scots 
Law  professorship  into  two  chairs,  corresponding  to  the  Common 
Law  and  Equity  readerships  in  London.  With  the  technical  dis- 
tinctions between  Equity  and  Common  Law,  as  established  in  Eng- 
land, we  are  nowise  concerned ;  but  in  substance  the  distinction 
indicated  by  these  familiar  terms  is  iamiliar  in  our  ovni  as  in  every 
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other  modem  system  of  jurisprudence.  The  laws  of  soccesaoQ, 
the  interests  and  obligations  resulting  from  the  family  relations,  and 
that  complex  system  of  rules,  the  growth  of  the  present  centaiy, 
applicable  to  the  construction  of  wills  and  settlements,  aie  maikei 
out  by  natural  association  as  the  groundwork  of  an  important  depart- 
ment of  legal  science,  equally  distinct  from  technical  couYeyancii]!: 
on  the  one  hand,  9s  from  the  law  of  proprietory  and  personal  ngh^ 
on  the  other.  The  department  ofi  Private  International  Law,  whid 
is  concerned  mainly  with  the  investigation  of  questions  of  success's 
and  of  &mily  law,  might  be  relegated  to  the  first  of  the  diviaco? 
which  we  have  indicated  until  means  were  found  for  estabhshiDga 
separate  Chair  of  Public  Law.   . 

We  cannot  believe  that  the  University  Commissioners  would  hes- 
tate  to  give  their  consent  to  the  establishment  of  an  additional  Chi: 
of  Municipal  Law  in  Edinburgh ;  nor  would  any  endowment  U 
requisite  if  the  legal  bodies  lent  their  sanction  to  the  appointiue:! 
Li  the  meantime,  we  think  the  patrons  of  the  Scots  Law  Qjs. 
ought  to  have  a  care  that  the  appointment  is  made  in  such  tenns  % 
will  not  impede  the  action  of  the  professional  bodies,  should  ihr 
aflerwards  resolve  on  taking  measures  for  supplying  acknowkcbi'' 
deficiencies  in  the  legal  curriculum  of  our  Universities, 

Legal  AppointmenL — Few  appointments  in  the  circle  of  legal  p 
motion  have  given  more  general  satisfaction  than  the  nominatki: " 
Mr  Adam  Gifford  to  the  office  of  Advocate-Depute^  recently  vac£- 
by  the  elevation  of  Mr  Hector  to  a  sheriffdom.  The  appomtzn  ' 
of  Mr  Gifford  is  a  just  tribute  to  distinguished  and  m^torioQi  ^' 
cess  in  his  profession ;  and  we  may  congratulate  the  l^al  ad^r^r 
of  the  Crown  on  having  secured  a  valuable  assistant  in  Uiat  iniptr 
ant  .department  of  business  of  public  prosecution  which  is  max  z 
mediately  under  their  direction. 


THE 
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THE  DIVORCE  JURISDICTION  CONTROVERSY. 

^  8HOBT  time  before  Lord  Campbell  died|  it  was  understood  that 

.    had  considerably  modified  the  views  which  he  embodied  in  the 

,  Qons  '^  Keasons  of  Dissent/'  agreed  to  by  the  Hoase  of  Lords 

"     his  motion,  and  which  were  transmitted  to  the  Commons  in 

.    tgast  1860.    It  was  evidently  a  subject  to  which  he  had  never 

\  ected  special  attention,  because  he  spoke  upon  it  in  suoh  a  way 

.^.  to  excite  surprise  among  those  who  knew  and  admired  his  juri- 

ftl  learning;  and  if  such  was  the  case  with  the  Chancellor,  it  is 

,  ,  to  be  wondered  at  that  the  works  of  English  lawyers  are  filled 

"^1^  h  foolish  denunciations  of  the  judgments  of  the  Scottish  courts, 

'  '^  ch  these  writers  have  seldom  taken  the  trouble  to  understand. 

^  '''^'^erhaps  one  reason  for  this  may  be  found  in  the  fact,  that  until 

'^'"  7,  divorce  a  vinculo  could  not  be  granted  by  any  of  the  courts 

'^'^^''' England.    Marriage,  if  not  a  sacrament  in  England,  was  some- 

"^^  g  of  the  nature  of  a  religious  iustitution,  and  was  indissoluble 

^^'  ipt  by  Act  of  Parliament.    Divorce  was  looked  upon,  even 

ecQt)^'  igli  granted  by  a  foreign  countr}',  as  an  outrage;  or,  as  Dr 

limore  expresses  it,  as  an  act  '^  contrary  to  the  public  policy"  of 

land.     This  popular  prejudice  and  abuse  of  legal  principle,  lay 

»  foundation  of  that  unscientific  mode  in  which  English  jurists 

oached  the  question ;  and  hence  the  opinions  and  the  judg- 

B  of  English  courts,  so  little  creditable  to  the  legal  learning  of 

lineteenth  century. 

change  has  now,  however,  come  over  English  lawyers.    The 
lage  of  vituperation  and  abuse  is  laid  aside ;  and  earnestness  is 

:..  v.— NO.  hX,  DECEMBER  1861.  B  B  B  B 
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displayed  in  the  pursuit  of  a  right  conclusion.  If  rash  opinions  and 
still  rasher  judgments  have  been  delivered,  these  may  be  excused 
by  the  novelty  of  the  study  to  which  our  English  brethren  hare 
now  been  attracted ;  and  they  will,  perhaps,  be  somewhat  surprised 
to  learn  that,  within  three  years  after  the  establishment  of  the 
Divorce  Court  of  England,  jurisdiction  has  been  asserted  in  divorce 
cases  which,  during  three  centuries,  the  Consistorial  Courts  of  Scot- 
land have  never  maintained.  It  is  something,  however,  to  get  an 
admission  like  this,  if  we  get  nothing  else  from  the  controversy : 
'^  The  Scotch  courts  ,have  done  much  to  advance  the  law  of 
divorce ;  and  here  the  encomium  of  the  American  Professor  is  well 
founded.  Whoever  will  read  the  adjudications  of  the  Scotch 
judges  upon  difficult  divorce  cases,  must  be  struck  with  the  lean- 
ing, the  science,  the  good  sense,  and  the  exemplary  indastiy  and 
patience  constantly  exhibited  when  any  point  of  novelty  or  nicety 
arises  before  them." — (Minutes  of  Evidence  before  Committee  of  the 
House  ofLordsy  July  1861,  p.  12.) 

Lord  Campbell,  during  the  session  of  1861,  moved  the  Hoose 
of  Lords  to  appoint  a  Select  Committee  <^  to  consider  the  law  re- 
specting the  parties  who  are  entitled  to  sue  in  the  Divorce  Coort 
in  England,  and  in  the  Court  of  Session  in  Scotland,  for  a  dissolu- 
tion of  marriage."  The  committee  consisted  of  the  following  peen: 
— Lord  Campbell,  Earl  Oranville,  Duke  of  Buccleuch,  Earl  of 
Caithness,  Earl  of  Wicklow,  Earl  of  Donoughmore,  Lord  Polwarth, 
Lord  Redesdale,  Lord  Brougham,  the  Earl  of  Dalhousie,  Lord 
Monteagle  of  Brandon,  Lord  Cran worth.  Lord  St  Leonards,  Lord 
Wensleydale,  Lord  Chelmsford,  and  Lord  Kingsdown.  The  only 
law  peer  not  in  this  list  was  Lord  Lyndhurst.  The  Committee 
met  four  times,  and  examined  three  witnesses,  when  Lord  CampbelTs 
death  put  a  stop  to  further  proceedings ;  for  upon  the  22d  of  Jal; 
the  Committee  agreed  to  the  following  Report : — "  That  the  Com- 
mittee have  met,  and  have  proceeded  with  the  consideration  of  the 
subject-matter  referred  to  them,  and  have  examined  some  witnesses 
in  relation  thereto ;  and  that,  in  consequence  of  the  death  of  the 
late  Lord  Chancellor,  the  Chairman  of  the  Committee,  they  have 
postponed  the  further  consideration  of  the  subject." 

We  understand  that  the  impression  on  the  minds  of  the  Com- 
mittee at  the  close  of  their  proceedings  was,  that  any  legislation  on 
the  subject  at  the  present  time  was  premature  and  inexpedieDt; 
that  public  opinion  should  be  allowed  to  form  itself  upon  the  sub- 
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ject;  and  that  it  should  be  fairly  discussed  in  all  its  bearings  before 
the  courts  of  law  before  Parliament  interfered. 

The  three  witnesses  exs^mined  were — Mr  McQueen,  Q.C. ;  Sir  J. 
D.  Hardingy  Queen's  Advocate-General ;  and  Dr  Phillimore.  The 
evidence  given  by  these  gentlemen  is  characterized  by  good  sense, 
moderation,  and  knowledge  of  the  subject  on  which  they  speak.  K 
any  exception  be  made,  it  is  to  the  evidence  of  the  Queen's  Advo- 
cate, whose  apology,  however,  is,  that  he  came  upon  a  sudden  call, 
and  without  having  prepared  himself  for  examination.  Thus,  for 
example,  he  gives  it  as  his  opinion  that,  '^in  Scotland,  further 
legislation,  I  think,  might  be  expedient,  because  it  is  now  a  foreign 
land,  although  in  the  Queen's  dominions ;"  and  yet,  in  the  very 
next  sentence,  this  gentleman  says,  '^  I  am  not  familiar  with  the 
Scotch  law.'*  If  he  were  not  familiar  with  the  Scottish  law,  he 
had  no  right  to  tell  the  Committee  that  the  Scottish  people  needed 
further  legislation. 

It  would  be  impossible,  in  the  course  of  a  short  article,  to  notice 
the  multifarious  views  thrown  out  by  the  witnesses.  A^few,  how- 
ever, may  be  selected;  and  we  begin  with  the  commentary  by 
these  English  lawyers  upon  recent  English  decisions  in  the  Divorce 
Court. 

Sir  Cresswell  Cresswell  has  held  that,  if  a  person  be  bom  in  Eng- 
land, he  is  subject  to  the  jurisdiction  of  the  English  courts  in  an 
action  of  divorce  against  him  on  the  ground  of  adultery,  though, 
at  the  time  of  committing  the  adultery,  and  at  the  time  of  the  in- 
stitution of  the  suit,  he  was  domiciled  and  naturalized  in  the  United 
States  of  America;  and  notwithstanding  the  fact,  also,  that  the 
citation  on  the  action  was  given  to  him  in  America  {Deck  v.  Deck). 
The  ratio  of  this  judgment  was,  that  the  defender  being  bom  in 
England,  he  owed  allegiance  to  the  Sovereign  of  England.  This 
judgment  has  been  the  subject  of  some  comment  by  persons  who 
have  directed  attention  to  this  branch  of  legal  study.  It  has  now 
also  been  assailed  (which  is  a  satisfactory  symptom)  by  the  counsel 
who  practise  in  the  English  Divorce  Court.  Sir  John  Harding 
says :  ^^  I  should  say,  with  the  greatest  deference,  that,  in  my 
humble  opinion,  the  question  of  the  parties  being  English  subjects 
or  not,  although  imported  into  some  cases  upon  high  authority, 
has  no  more  bearing  on  it  than  the  colour  of  their  hair^ — {Minutes 
ofEvidence^  p.  20.)  He  afterwards  returns  to  the  subject,  and  varies 
the  illustration  a  little,  with  no  diminution,  however,  of  its  bitterness. 
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The  question  is  put  to  him, — ^^  According  to  the  test  adopted,  in  a 
suit  in  which  the  parties  are  domiciled  in  America,  all  who  hetr 
allegiance  to  Elngland  can  sue  in  the  Divorce  Court  at  Westminster!'' 
And  Dr  Harding  answers  thus :  *^  That  question  of  allegiance  was 
rather  imported  by  judges  who  are  familiar  with  criminal  law ;  but, 
with  great  submission  to  them,  it  has  no  more  to  do  with  the  ques- 
tion tiian  the  colour  of  the  marie  coat*  The  place  where  he  was  bom 
does  not  signify  in  the  least  in  the  world." — {Ibid.y  p.  27.) 

Thus  the  doctrine  of  allegiance,  as  a  ground  of  jurisdiction, 
may  be  said  to  have  died  ere  it  began  to  live ;  and  Sir  Cresswell 
Cresswell  must,  in  the  next  case,  either  withdraw  from  the  positioD 
which  he  has  taken  up,  as  untenable,  or  endeavour  to  explain  his 
judgment  according  to  the  disingenuous  mode  adopted  by  English 
lawyers  with  regard  to  the  case  of  LoUey^ — finding  other  reaaou 
for  the  judgment,  than  those  assigned  when  it  was  pronoonced. 
The  excuse  which  may  be  stated  for  the  learned  judge  is,  tint 
his  principal  book  of  authority  is  Story's  Conflict  of  Lcacej  which 
is  a  useful  book,  in  the  same  way  as  is  Burton's  Anatomy  ofUdaxr 
choly.  It  is  useful  for  the  quotations.  It  gives  faithful  extiads 
from  works,  which  are  with  difficulty  procured,  and  which  are 
with  difficulty  consulted,  by  reason,  very  often,  of  their  want  of 
indices.  The  old  continental  jurists  of  France,  Germany,  and 
Holland,  who  have  written  so  much  upon  the  subject  of  intemationai 
law,  are,  in  the  dearth  of  modem  works,  the  storehouse  to  which 
a  lawyer  turns  for  authorities.  Story  had  procured,  at  consider- 
able expense,  a  laxge,  though  not  a  complete,  collection  of  tfadr 
books.  He  industriously  read  them,  and  faithfully  and  honestlj 
made  large  quotations  on  both  sides  of  every  question, — as  he  might 
well  do,  from  the  writings  of  these  combative  jurists.  The  miafbr- 
tune  was,  that,  after  having  made  his  quotations,  his  strength  ap- 
pears to  have  been  exhausted ;  and  the  comments  which  he  offisn^ 
are  nearly  as  contradictory  of  himself,  as  are  the  continental  jnii^ 
of  each  other.  Very  frequently  the  doctrine  stated  or  insinoat^ 
in  one  section,  is  jast  the  opposite  of  that  laid  down  in  another; 
and  it  is  not  a  matter  of  surprise,  therefore,  that  Sir  Cresswell  Cress- 
well  could  have  found,  in  a  loose  sentence  of  Dr  Story,  authority  for 
the  proposition  that  a  domiciled  and  naturalized  American  citizen, 
who,  by  reason  of  having  been  born  within  the  United  Kingdoooi 
owes  allegiance  to  the  Queen  of  Great  Britain,  is  therefore  subject 
in  a  private  matter  of  contract,  to  the  courts  of  England  !  !  ! 
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There  waa  an  American  writer  who^  if  he  had  lived  to  complete 
his  worky  wonid  have  given  us  a  treatise  worthy  of  the  subject. 
This  was  Mr  Lhrermore,  a  connsellor-at-law^  at  New  Orleans,  who 
published  two  or  three  parts  of  a  Treatise  upon  International  Law ; 
but  the  busy  hand,  when  in  the  midst  of  its  labours,  was  stopped 
by  death  ;  and  we  have  only  a  fragment,  admirably  done  and  worthy 
of  being  reprinted.  The  author  was  not  overwhelmed  by  his  quo- 
tationsy  but  became  their  master.  Instead  of  leaving  everything  in 
the  chaotic  state  of  Story's  ConJUetj  he  produced  a  dissertation  which, 
if  it  did  not  always  command  assent  to  its  conclusions,  left  at  least 
no  donbt  as  to  what  they  were. 

In  truth,  this  subject  must  now  be  considered  by  the  English 
courts  independent  of  authority ;  and  for  this  simple  reason,  that 
Dot  much  aid  can  be  got  from  foreign  jurists.  In  the  greater  part 
of  continental  countries,  divorce  is  not  allowed ;  and  the  discussion 
of  the  subject,  therefore,  was  seldom  of  practical  interest.  Mr 
McQueen  quotes  a  remark  of  Story  on  this  subject,  which  is  quite 
correct, — ^^  that  the  continental  jurists  have  not  much  cultivated 
this  branch  of  law;"  and  then  he  adds  a  remark  of  his  own,  that 
the  '^  English  courts  have  done  little  in  this  matter,  because  divorce 
is  a  new  judicial  remedy  with  them."  And  he  might  still  further 
have  added,  that  what  little  they  have  done,  they  have  done  wrong, 
as  he  himself  admits  with  regard  to  the  cases  of  Lolleyy  Decky 
Mallac  V.  Simoniny  and  Brodie  v.  Brodie. 

It  is  difficult  to  make  put  what  is  the  opinion  of  the  witnesses 
examined  before  the  House  of  Lords  Committee,  in  regard  to  juris- 
diction founded  upon  delict  and  personal  citation.  But  upon  one 
thing  they  are  all  agreed,  that  there  may,  and  ought  to  be  jurisdiction 
m  cases  of  divorce  by  residence^  without  domicile.  Upon  this  point 
a  decision  has  been  given,  recently,  by  Sir  Cresswell  Cresswell, 
which  goes  to  an  extent  very  much  beyond  anything  that  has  ever 
been  done  in  Scotland,  or  what  the  necessity  of  the  case  requires 
{Brodie  v.  Brodie^  22  April  1861,  30  Law  T.,  Mat.  Cas.,  p.  185). 
The  petitioner  in  that  case  was  a  Scotsman  by  birth.  He  went  to 
Tasmania,  and  there  married,  and  afterwards  took  up  his  domicile 
in  Melbourne,  and  was  a  proprietor  of  landed  estate  in  Australia. 
He  visited  Scotland,  and  remained  there  for  one  year.  He  then 
went  to  England,  and  remained  there  four  years,  and  after  that  re- 
turned to  Australia,  when  he  found  that  his  wife,  whom  he  had  left 
there,  while  he  was  in  the  United  Kingdom,  had  committed  adultery. 
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He  returns  once  more  to  England^  and  files  a  petition  in  the  DiTorce 
Coort  for  dissolution  of  marriage.  There  was  no  evidence  what^ 
ever  that  the  domicile  quoad  succession  was  in  England,  and  the 
decision^  as  will  be  immediately  seen,  proceeded  upon  the  footing  that 
it  was  not. 

Now,  this  is  a  remarkable  case  in  many  respects ;  for  the  decree  of 
divorce  was  granted.     The  adultery  was  committed  in  Australia; 
the  citation  in  the  action  was  given  to  the  wife  there;  and  the 
husband's  domicile  was  in  Australia.    In  short,  not  a  single  element 
of  jurisdiction  upon  which  the  Scottish  courts  have  hitherto  pro- 
ceeded, existed  in  the  case.     All  that  could  be  said  was,  that  the 
husband,  having  found  that  his  wife  had  committed  adulteiy  in 
Australia,  returns  with  fiery  indignation  to  London,  and  there  files 
his  petition,  and  is  in  London  when  he  files  it.     Why  he  should 
have  gone  to  London,  instead  of  coming  to  Edinburgh,  is  obvioos 
enoagh.     Of  course,  being  a  Scotsman,  he  would  have  patronized 
the  courts  of  his  own  country,  if  there  were  not  an  insuperable 
obstacle;  and  that  obstacle  was,  that  the   Scottish  courts  would 
have  dismissed  the  action  on  the  ground  of  want  of  jurisdiction. 
The  same  case  occurred  in  Ringer  v.  Churchill^  15  Jan.  1840,  2  D. 
307,  where  an  Englishman  came  down  to  Scotland;  and  having 
remained  upwards  of  forty  days,  he  instituted  an  action  of  divorce 
against  his  wife  for  adultery  in  England,  upon  the  footing  that 
by  his  coming  to  Scotland  and  remaining  there  for  a  certain 
short  space,  he  made   Scotland  the  domicile  of  his  wife.    But 
the  Court  held  that  her  domicile  only  follows  his,  when  he  makes 
it  the  real  domicile  by  which  his  succession  was  to  be  regulated; 
and  the  action  was  dismissed, — there  not  being  any  of  the  ele- 
ments of  jurisdiction  recognised  by  the   Scottbh  coorts  in  the 
case,  viz.  (1)  domicile,  (2)  delict,  (3)  forty  days'  residence  of  the 
defender  in  Scotland.     Every  one  of  these  was  absent  in  the  case 
of  Brodie ;  and  the  following  is  the  whole  reasoning  in  support 
of  a  decision  which  is  as  indefensible  on  principle  as  the  case  of 
Deck, 

"  The  Judge  Ordinaby.— We  say  nothing  as  to  what  wouH 
have  been  our  opinion,  if  this  evidence  had  been  adduced  in  a  testa- 
mentary suit  as  proof  of  the  acquisition  of  an  English  domicil. 
We  think  that  it  has  established  that  the  petitioner  is  resident 
in  England,  not  casually  as  a  traveller,  but  bona  fide  and  per- 
manently ;  and  that  after  he  became  so  resident  in  England  his 
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Wife  committed  adalteiy  in  Australia.  The  petitioner  is  therefore 
entitled  to  a  decree  nisi  of  dissolution  of  marriage." 

What  is  here  meant  by  bona  fide  and  permanent  residence  is, 
that  at  the  time  of  the  institution  of  the  suit  the  plaintiff  was 
actaallj  in  England,  had  taken  a  lease  of  a  house  in  London,  and 
that  he  had  made  no  resolution  to  leave  it.  There  was  no  positive 
resolation  permanently  to  remain,  because  if  there  had  been,  Eng- 
land would  have  been  the  real  domicile,  and  jurisdiction  would  then 
exist ;  but  this  assumption  was  positively  stated  as  not  being  the 
ground  of  judgment. 

This  case  is  condemned  by  Mr  McQueen.  He  says  the  Court 
'^  disclaimed  a  domiciliary  jurisdiction  ;  they  went  on  residential 
jurisdiction,  similar  to  that  exercised  in  Scotland.  The  Court  did 
not  state  how  long  the  residence  must  last,  but  they  said  that 
Brodie's  residence  was  a  ^onayicZ^  residence;  a  permanent  residence, 
and  not  the  residence  of  a  casual  traveller." 

Mr  McQueen  is  right  in  saying  that  the  Scotch  courts  recognise 
residential  jurisdiction,  as  distinguished  from  domiciliary  jurisdic- 
tion ;  and  he  correctly  states  the  extent  to  which  they  have  carried 
it.     Eeferring  to  Ringer  y.  Churchill^  Mr  McQueen  says, — 

*'*'  The  Scotch  judges,  in  their  admirable  reasonings,  distinguished  between 
residence  and  domicil :  they  all  admitted  the  maxim  that  the  domicil  of  ihe  hus- 
band is  the  domicil  of  the  wife ;  but  this  meant  the  real  domicil,  not  a  mere 
residence.  As  to  residence,  it  created  a  passive  liability,  for  whidi  reajBon  the 
essential  thing  was  the  presence  of  the  defendant,  not  the  presence  of  the 
plaintiff. 

^^  The  Scotch  lawyers,  in  speaking  of  such  cases,  always  assume  that  both 
partieB  are  resident  in  Scotland.  No  one,  so  far  as  I  know,  has  suggested  a 
juriadiction  by  the  residence  of  one  party  only.  In  Scotland,  the  presence  of 
the  defender  to  make  out  the  40  days^  jurisdiction  is  an  absolute  necessity. 
But  it  would  seem  from  Brodie  v.  Brodie  that  no  such  necessity  exists  in  the 
Divorce  Court  at  Westminster,  for  the  defendant  in  that  case  had  not  been  in 
England  for  nearly  SO  years. 

^^  It  is  difficult  to  see  how,  without  domicil,  the  English  Court  could  have 
had  jurisdiction  over  Mr  Brodie^s  wife ;  for,  according  to  the  reasoning  in  Ringer 
Y.  Binger,  defendants  absence  is  fatal  when  residence  alone  is  gone  upon. 
When  the  decree  is  pronounced  by  the  Court  of  the  domicil,  the  absence  of  the 
defendant  is  immaterial,  because  the  domicil  of  both  parties  is,  by  presumption  of 
law,  the  same ;  but  there  is  no  presumption  which  says  that  the  residence  of 
both  parties  is  the  same." — Minutes  of  Evidence^  p.  18. 

Lord  Campbell,  struck  with  this  reasoning,  put  to  Mr  McQueen 
the  question,  which  showed  at  least  that  the  Chancellor  was  not 
bigoted  to  the  opinions  which  he  had  expressed  so  confidently,  in 
the  debate  on  the  Conjugal  Rights  Bill.  ^'  If  residential  jurisdic- 
tion was  sufficient  in  Brodie  v.  Brodie^  why  was  it  deemed  insuffi- 
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cient  in  Tollemache  v.  Tollemaehe  f  **  To  this  question  Mr  M'Queen 
gives  the  following  answer  :^ 

*'  Mr  Tollemache  was  married  in  Scotland.  His  wife's  adulteiy  ma  com- 
mitted in  Scotland.  The  facts,  as  proved  before  the  jmy,  ^owed  a  rcodoice 
bona  fide  in  Scotland,  interrupted  only  by  temporary  visits  to  relativeB  in  Eng- 
land. This  residence  in  Scotland  was  for  nearly  four  years ;  that  is  to  say,  about 
as  long  and  as  little  like  that  of  a  *  casual  traveller*  as  Brodie*s  had  been  in 
England.  Furthermore,  Mr  Tollemache's  wife  was  all  the  time  within' the 
Scotch  tenitory.  Thus,  there  were  several  known  elements  of  jurisdiction  in 
ToUemache  v.  ToUemache  which  did  not  occur  in  Brodie  v.  BrodU. 

'^  In  Tollemache  v.  ToUemache^  the  Scotch  Court  granted  a  divoroe.  The 
divorced  wife  afterwards  married  and  had  issue.  Mr  Tollemache  himself 
wished  to  marry  again,  but  doubts  were  suggested  to  him  as  to  the  validity  d 
the  Scotch  divorce.  He  applied  to  this  House  for  leave  to  brinff  in  a  IhU  to 
dissolve  his  marriage,  as  from  the  date  of  the  Scotch  sentence ;  out  a  Sekct 
Committee  reported  against  permitting  such  bill  to  be  introduced.  Afterwards, 
Mr  Tollemache  filed  his  petition  in  the  Divorce  Court  at  Westminster,  and  Sir 
Cresswell  CressweU,  Mr  Justice  Williams,  and  Baron  Martin,  on  the  9th  Jdy 
1859,  pronounced  the  Scotch  divorce  bad,  simply  because  Mr  Tollemache  m 
what  they  called,  *  a  domiciled  Englishman.* 

"  The  decree  in  Brodie  v.  Brodie  is  founded  on  residential  jurisdiction  alone. 
The  Scotch  decree  in  Tollemache  v.  Tollemache  rested  on  more  than  residential 
jurisdiction.  It  rested  on  the  sround  that  Scotland  was  the  locus  delicti,  and  m 
the  ground  not  onlv  that  the  defendant  was  within  the  territory,  but  that  she 
had  been  so  throughout  the  whole  married  life.  These  ciroumBtances  suggest 
that  the  Scotch  divcHrce  in  ToUemache  v.  ToUemache  was  better  than  the  English 
divorce  in  Brodie  v.  Brodie ;  but  the  English  Court  treated  the  Scotch  divorce 
as  a  nullity,  and  if  Mrs  Tollemache^s  second  marriage  had  been  in  England,  she 
would,  in  England,  have  been  guilty  of  bigamy." — Minutes  of  Evidence^  p.  18. 

This  case  of  Tollemache  may  well  he  referred  to,  as  sbowiDg  the 
almost  inconceivahle  levity  with  which  the  English  courts  deal  with 
the  decrees  of  foreign  tribunals.  If  the  foreign  courts  whose  judg- 
ments are  thus  annulled,  were  to  act  upon  principles  of  reciprocitj^ 
they  would  treat  English  divorces  as  utterly  inept.  Some  of  the 
courts  in  the  American  States  do  act  upon  these  principles,  and 
will  only  give  effect  to  the  rules  of  international  law,  in  reference 
to  foreign  judgments,  to  the  extent  to  which  they  are  recognised 
by  the  courts  by  whom  these  judgments  were  pronounced.  The 
courts  of  Scotland  have  never,  however,  acted  in  accordance  with 
such  views ;  and  whatever  may  be  the  course  which  the  courts  of 
England  may  choose  to  adopt  with  regard  to  Scottish  divorces,  their 
decrees  will  be  as  fairly  treated  when  pleaded  in  Scotland,  as  if  the 
cases  of  Lolley^  Tollemache^  and  Dolphin  v.  RobinSy  and  the  whole 
other  series  of  unjustifiable  cases  of  the  same  kind,  had  never  oc- 
curred. One  thing,  however,  may  be  very  plainly  anticipated :  that 
if  Mr  Brodie  marry  in  Scotland,  or  in  any  other  country  where  in- 
ternational law  is  studied  as  a  science,  he  will  stand  a  fair  chance  of 
a  trial  for  bigamy. 
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Mr  McQueen  has  stated  quite  fairly  the  Scottish  law  of  jarisdio* 

tion  arising  from  residence  of  forty  days.    The  defender  must  be 

resident  for  that  period  in  Scotland.    Biyna  fide  residence  of  the 

pursuer,  although  it  be  prolonged  for  years,  will  not  give  juriadic* 

tion  against  an  absent  defender,  if  there  be  no  domicile  or  delict 

in  Scotland.    The  Scottish  lawyers  have  been  followed,  for  years, 

with  unmeasured  abuse,  because  they  recognised  and  gave  effect  to 

jurisdiction  arising  from  residence  when  there  was  no  domicile ;  and 

Qow  our  readers  will  be  somewhat  surprised  to  learn,  that  every  one 

of  the  vntnesses  examined  before  the  Committee  of  the  House  of 

Lords  gives  it  as  his  opinion,  that  jurisdiction  from  residence  alone, 

is  inherent  in  every  court  entitled  to  pronounce  for  divorce.     Sir 

Cresswell  Cresswell  certainly  acted  upon  this  in  the  case  of  Brodie; 

and  it  appears  that  the  Ecclesiastical  Courts  of  England,  which 

could  only  administer  the  remedy  of  separation  a  tnenea  et  tiioro, 

did  do  so  before  the  establishment  of  the  Divorce  Court,  to  persons 

who  had  only  a  temporary  or  casual  residence  in  England.    Dr 

Phillimore  states,  indeed,  that  in  this  matter  the  English  courts 

acted  only  according  to  a  well  recognised  rule,  sanctioned  by  the 

courts  of  all  countries. 

*^  I  would  ask  to  be  allowed  to  sav  a  few  words  about  foreign  States,  yith 
regard  to  the  present  branch  of  the  question  of  divorce  a  mensa  et  thoro^ 
the  restitution  of  conjugal  rights,  and  the  protection  of  the  wife  from  oruellnr, 
and  80  on.  I  think  iS&t  almost  all  jurists  are  agreed  that  the  court  of  the 
place  in  which  the  parties  are  resid^t  is  entitled  to  administer  that  piptec- 
tion.  They  are  almost  aU  agreed,  considering  the  jpeculiar  contract  of  marriage, 
tbat  it  is  a  contract  juris  gentium^  and  a  question  of  status  as  well  as  of  contract, 
and  that  it  is  a  contract  of  municipal,  natural,  and  international  law.  They  are 
all  agreed  that  it  is  a  question  of  status  as  well  as  a  question  of  contract,  and 
that  the  parties  have  a  right  to  the  protection  of  the  courts  of  justice  of  the 
countiy  in  which  they  happen  to  he, —Minutes  o/Evidence,  p.  33. 

Now,  if  this  be  the  case  with  regard  to  separations  a  menaa  et 
thoro,  it  is  very  difBcult  to  see  why  the  greater  remedy  of  divorce 
should  not  also  be  allowed ;  and  each  witness  is  in  favour  of  such  a 
law.    Thus  Mr  M'Queen  says, — 

**  If  an  English  couple  reside  sufficiently  long  in  Scotland,  or  a  Scotch  couple 
i^de  sufficiently  long  in  England,  to  create  a  doubt  as  to  their  domicil,  there 
laay  be  an  advantage  in  saying  that  a  residence  of  12  months  shall  suffice.  I 
have  put  together  something  in  the  nature  of  a  clause  to  answer  the  object 
denred. 

"10.  Chairman,    We  shall  be  glad  to  hear  it. 

"  It  would  simply  enact,  that  '  no  divorce  should  be  pronounced  except  by 
the  coixrt  of  the  domicil ;  but  that  where  a  husband  and  wife  had  resided  within 
the  jurisdiction  for  12  calendar  mouths  next  preceding  the  institution  of  the 
Buit,  there  the  complainant  should  be  entitled  to  ask  the  remedies  of  his  or  her 
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owni  country.'  But  what  country  ?  The  country  of  birth  or  of  domicil?  The 
foreign  law  would  have  to  be  proved.  Peradventure  mistakes  might  uise. 
Perhaps  a  safer  course  would  be  to  confine  the  effect  of  a  12  months*  Teadeoce 
to  British  subjects.   The  Legislature  must  decide.^* — Minutes  of  Evidence^  p.  12. 

Dr  Harding,  in  like  manner,  is  examined  on  this  subject  as 
follows : — 

"  88.  Lord  Wensleydale.  Do  I  rightly  understand  you  to  say  that  there  an 
be  two  domiciles ;  does  not  the  general  law,  that  a  penon  may  hare  tiro  or 
three  domiciles,  apply  only  to  succession  to  personal  property? 

*'  I  am  hardly  able  to  deal  with  that  question  this  morning.  I  think  it  pos- 
sible a  man  may  have  more  than  one  domicil ;  it  is  recognised  by  many  6om' 
tries  that  a  domicil  for  jurisdiction  requires  a  much  slighter  evidence  than  aoj 
other  domicil.  I  do  not  see  the  necessity  of  adopting  one  rigorous  rule  as  to 
domicil ;  I  think  the  judge  might  decide  whether,  in  a  particular  case,  he  ms 
satisfied  as  to  the  domicil  for  the  purposes  of  the  suit.  The  ecclesiastic&l  jodges. 
in  Doctors'  Commons,  used  to  put  it  upon  that  ground." — Minutes  ofEvidatct^ 
p.  28. 

Dr  Phillimore  refers  to  this  subject  more  than  once.  He  U 
against  positive  legislation,  but  in  favour  of  jurisdiction  from  resi- 
dence.    He  states  some  difficulties  :  — 

^^  I  can  assure  your  Lordships  unfeignedly,  that  I  have  turned  that  o?er  in 
my  mind  in  e\'ery  possible  way.  I  had  the  great  advantage  of  a  long  conTti- 
sation  with  Sir  Cresswell  Cresswell  the  other  day,  and  the  result  to  my  mifld 
was,  although  I  quite  agree  that  it  would  be  desirable,  yet  the  impossibili^  of  find- 
ing any  proper  test  is  so  great,  that  I  almost  abandon  it  in  despair.  You  maj 
reqi^re  an  ziffidavit  from  a  man  that  he  is  domiciled  in  this  country,  or  yoa  nuj 
prescribe  a  limited  time  ;  but  there  ia  a  curious  illustration  of  how  ^t  is  evaded 
The  Marriage  Act  requires  21  days'  residence,  and  I  have  known  a  person  say, 
^  I  have  been  in  this  diocese  21  days,  but  I  have  slept  away  three  nights.'  In 
such,  cases,  I  have  given  the  advice  that  the  place  of  residence  does  not  m«aD 
that  a  person  shall  be  there  every  night  during  that  period.  What  teat  coaW 
really  be  applied  which  might  not  be  evaded?  Take  the  usual  test  of  the  lease 
of  a  house  ;  a  man  may  live  in  the  house  for  two  or  three  days,  or  he  may  oodm 
over  for  five  or  six  days  at  long  intervals." — Minutes  of  Evidence^  p.  31. 

Mr  McQueen  states  that  the  Scottish  lawyers  are  prepared  to 
surrender  jurisdiction  founded  on  residence  of  fortj  days.  As  his 
authority  for  this  statement,  Mr  McQueen  refers  to  the  report  of  the 
Committee  of  the  Faculty  of  Advocates  in  July  1860,  on  the  Con- 
jugal Rights  Act.  As  regards  the  opinion  of  the  Faculty,  Mr 
McQueen  is  under  some  misapprehension.  They  agreed  to  sarrendeT) 
not  jurisdiction  arising  irom  residence,  but  jurisdiction  arising  from 
residence  of  merely  forty  days.  It  occurred  to  them,  that  the  period 
that  had  been  adopted  by  earlier  judges  of  forty  days  merely,  was 
too  short ;  and  it  was  formally  proposed  in  the  Faculty  that  the 
period  of  twelve  months,  which  is  that  suggested  by  Mr  M*Q«e«D 
himself,  should  be  substituted  in  place  of  forty  days.  In  this  respect, 
therefore,  Scottish  and  English  lawyers  are  for  once  agreed. 
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Very  little  is  said  in  these  Minutes  in  regard  to  jarisdiction  arising 
from  delict  with  personal  citation, — that  is,  jarisdiction  arising  from 
the  simple  fact  of  adultery  being  committed  in  Scotland,  and  a 
personal  citation  to  the  courts  of  Scotland,  the  adulterer  having  no 
domicile  in  this  country,  and  not  having  resided  for  forty  days  here. 
Mr  McQueen  is  the  only  witness  who  refers  to  this  subject,  and,  so 
far  as  we  can  read  his  opinion,  he  is  in  favour  of  such  a  jurisdiction. 

"  The  Court  might,  secondly,  be  authorized  to  proceed  in  accordance  with 
the  Scotch  Bystem,  which  is,  to  treat  foreigners  precisely  as  if  they  were 
natives  who  had  never  been  out  of  the  country.  This  course  seems  to  have 
been  first  vindicated  by  Lord  Meadowbank.  The  ground  taken  by  his  lordship 
is,  that,  as  a  foreigner  has  the  protection  of  Scotch  law,  he  ought  to  obey  it. 
It  is  not  clear  that  the  Scotch  principle  is  wrong :  Story  does  not  dissent  from 
it." — Minutes  of  Evidences,  p.  11. 

There  are  many  other  topics  connected  with  the  subject  of  divorce 
jurisdiction  upon  which  the  witnesses  and  the  members  of  the  Com- 
mittee have  given  their  opinions.  They  are,  however,  of  minor 
interest,  and  do  not  call  for  any  special  notice  at  present.  Of 
course  the  case  of  LolUy  comes  up  on  every  page,  and,  instead  of 
being  ^^  surrendered  "  as  indefensible,  each  witness  and  each  member 
of  Committee  attempts  to  justify  it,  upon  grounds  that  never  occurred 
to  the  judges  by  whom  it  was  pronounced.  It  would,  perhaps,  be 
asking  too  much  from  these  noble  lords  and  learned  gentlemen,  to 
admit  that  the  English  courts,  in  dealing  with  Scottish  decisions, 
ever  did  wrong.  But,  notwithstanding  this  reluctance  to  confess 
an  error  and  ask  forgiveness,  it  may  be  fairly  admitted,  that  the 
opinions  given  to  this  Committee  of  the  House  of  Lords,  indicate 
a  great  advance  by  English  lawyers,  in  the  knowledge  of  private 
international  law. 
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CHAP.  I. — OP  SIMPLE  POSTPONEMENT  OF  PAYMENT,  AS 
DISTINGUISHED  FBOM  CONTINGENCY. 

The  theory  of  postponed  vesting,  which  has  originated  with  the 
modem  system  of  trust-conveyancing,  has  of  late  years  received  an 
extraordinary  share  of  the  attention  of  practical  lawyers.  The 
magnitude  of  the  interests  which  are  subjected  to  the  operation  of 
its  rules,  would  alone  suflBce  to  enforce  the  study  of  this  branch  of 
legal  science,  as  an  indispensable  element  of  professional  culture ; 
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while  the  logical  severity  of  its  rules,  viewed  in  coDneGtio&  with 
tlie  learning  and  acumen  ^hich  have  been  expended  in  their  deve- 
lopment and  application  to  decided  cases,  render  the  law  of  post- 
poned vesting  an  object  not  undeserving  of  attention  on  theoretical 
grounds.  The  subject  of  postponed  vesting  is  intimately  associated 
with  the  idea  of  a  trust.  Testamentary  settlements  and  mortis 
causa  dispositions  contemplate,  as  a  general  rule,  the  immediate  dis* 
tribution  of  the  settlor's  estate ;  while  the  constitution  of  a  tnist 
imports,  on  the  contrary,  a  separation  of  the  legal  fix>m  the  bene- 
ficial interest,  with  the  view  of  preserving  the  estate,  for  the  pur* 
pose  of  ultimate  distribution,  at  a  period  more  or  less  remote  from 
the  period  of  the  demise  of  the  testator. 

Postponement  of  payment  is  therefore  a  necessary  element  in  the 
circumstances  which  necessitate  a  postponement  of  vesting.  Another 
necessary  element  is  contingency ;  for  it  is  manifest  that  one  may 
acquire  a  vested  interest  in  expectation  as  well  as  in  present  enjoy- 
ment ;  and  the  mere  postponement  of  the  term  of  actual  possesstoo 
to  an  event  which  is  certain  to  happen,  afibrds  no  valid  reason  for 
abridging  the  right  of  disposing  of  the  reversionary  interest— a 
right  which  is  inherent  in  the  nature  of  property.  Accordingly,  a 
bequest,  the  payment  of  which  is  postponed  to  a  time  certain,  or  to 
an  event  uncertain  as  to  duration  of  time  alone  (as  death),  vests 
a  morte  testatoris  (Bell,  Pr.,  sec.  1881).  But  if  the  circumstance  od 
which  payment  is  conditioned  be  not  the  deiUli  of  the  usufrnctoary 
proprietor,  but  the  legatee's  aurvivance  of  the  usufinictuaiy,  the 
event  is  manifestly  uncertain ;  and  the  vesting  of  the  bequest  will 
be  suspended  until  the  contingency  is  removed  by  the  demise  of 
one  or  other  of  the  parties. 

The  events  to  which  payment  of  legacies  and  provisions  are  post- 
poned, are  referable  to  two  categories, — ^namely,  the  expiration  of 
liferent  interests,  and  the  attainment  of  majority  or  marriage.  The 
element  of  contingency  results  in  practice  from  the  form  of  certain 
destinations.  Those  which  may  create  contingency  are  desdnations 
over,  that  is,  to  one  or  more  persons  in  succession  after  the  institute; 
joint  destinations  with  benefit  of  survivorship ;  and  destinations  to 
an  indefinite  class  of  persons.  The  effect  of  destinations,  absolote 
or  contingent,  in  connection  with  liferent  interests,  will  form  the 
subject  of  our  next  article  ;  and  in  the  third  we  shall  treat  of  the 
postponement  of  payment  to  majority  or  marriage. 

Postponement  of  payment  to  a  time  certain  is,  as  we  have  sees, 
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quite  compatible  with  immediate  vesting.  Yet,  even  in  this  simplest 
case  of  postponement,  there  is  room  for  distinction  as  to  absolute 
and  contingent  destinations.  If  the  gift  is  so  expressed,  that  the 
legated  a  survivance  of  the  period  of  payment  becomes  a  condition  of 
the  grant,  no  interest  will  vest  in  him  prior  to  the  time  of  payment ; 
and  the  condition  of  survivance  of  that  term  is  necessarily  implied 
in  joint  destinations,  in  destinations  to  persons  of  a  class,  or  to  sur* 
viving  legatees.  Thus,  where  a  testator  directed  his  trustees  to 
retain  his  lands  of  Auchleshie  in  their  management  for  fourteen 
years  afler  his  decease,  and  thereafter  to  sell  the  lands,  and  to 
divide  the  produce  among  all  his  children  then  in  life,  or  their  issue, 
the  shares  of  predeceasing  children  to  accresce  to  the  survivors,  and 
one  of  the  sons  died  whilst  the  sale  was  in  progress,  the  Court 
found  that  no  share  of  the  price  or  value  of  the  said  lands  could  be 
held  to  have  vested  in  the  son  at  the  time  of  his  death,  and  that 
his  share  accresced,  in  terms  of  the  trnst^eed,  to  the  surviving 
chUdren  (Wilkie  v.  Wilkie,  27  Jan.  1837,  15  S.  481;  and  see 
Earl  of  Lauderdale  v.  lioi/l^e  Executor^  19  May  1830,  8  S.  771). 
The  same  piinciple  was  followed  in  another  case,  in  which  a  right 
of  survivorship  was  given,  in  the  event  of  any  of  the  beneficiaries 
d)ing  before  the  period  of  division  {Thorium  v.  ThorburUf  16 
Feb.  1836,  U  S.  485). 

If  a  legacy  is  left  to  a  party,  on  condition  of  his  ap|>earing  to 
claim  it  within  a  certain  time,  failing  which  to  other  parties,  the 
legacy  will  vest  in  the  eventual  legatees  on  the  expiration  of  the 
time  limited  (Stevenson  v.  MacitUyrey  30  June  1826,  4  S.  776 ; 
NeUeonj  1710,  4  Br.  Supp.  807);  and  it  follows,  by  parity  of 
reasoning,  the  vesting  of  a  provision  contingent  upon  the  succession 
to  an  estate,  upon  marriage,  or  success  in  a  suit,  etc.,  will  only 
take  effect  upon  the  condition  being  purified.  (See  Hunter  v.  Nicole 
smiy  29  Nov.  1836,  15  S.  159 ;  Moncrieff  v.  Skene^  29  June 
1825,  1  W.  &  S.  672 ;  Lawaon  v.  Imrie,  10  June  1841,  3  D. 
1001 ;  Ewing  v.  Ewinffa  Trs.,  12  June  1857,  19  D.  835 ;  Bruc^a 
Tra.  V.  Bamiltonf  17  June  1859,  21  D.  972.  But  see  contra^ 
Cuningham  v.  Moncrieff^  6  July  1858,  20  D.  1214.)  A  legacy 
having  been  given  to  a  parent  upon  the  singular  condition  of  his 
having  two  children  living  at  any  time,  the  condition  was  held  not 
to  be  purified  by  the  birth  of  a  second  child,  which  lived  only  three* 
qoarters  of  an  hour,  and  had  not  been  heard  to  cry  {Roberton  v. 
Robariony  22  Jan.  1833,  US.  297).     In  tlie  case  of  a  legacy,  the 
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amount  of  which  is  left  to  the  discretion  of  trustees,  the  exercise  of 
the  power  is  regarded  as  conditional ;  and,  accordingly,  the  legacy 
will  lapse  by  the  death  of  the  trustee,  if  he  has  neglected  to  exerdae 
it  (Bumaide  v.  Smithy  10  June  1829,  7  S.  735). 

Where  a  legacy  has  been  given  to  the  children  of  a  class,  or  to  a 
party  failing  issue  of  his  body,  and  the  circumstances  were  such  as 
to  render  it  improbable  that  any  future  children  would  be  bom,  the 
Court  have  sometimes  allowed  payment  to  be  made,  in  anticipation 
of  the  period  of  vesting,  on  security  being  found  for  repayment,  in 
the  event  of  the  succession  opening  to  future  issue  {Seheniman  v. 
WiUonj  25  June  1828,  b  S.  1019  ;  Blackwood  v.  Blackwoods  Tn^ 
11  June  1833,  11  S.  699.  Compare  these  cases  with  Biggar's  Trt. 
V.  Biggar,  17  Nov.  1858,  21  D.  4). 

There  are  two  circumstances  which  raise  a  presumption  of  imme- 
diate vesting,  notwithstanding  the  existence  of  a  destination  over. 
These  are — (1)  a  gift  of  interest  to  the  institute,  payable  from  the 
date  of  the  settlor's  demise ;  and  (2)  the  adjection  of  a  power  of 
testing  or  assignment  to  the  destination  in  favour  of  the  institute, 
which  may  either  be  given  in  express  terms ;  or  indirectly,  by  giving 
the  legacy  to  himself,  his  heirs  and  assignees  (Johns  v.  Munro'$ 
TrusUesj  29  Nov.  1833,  12  S.  146 ;  Clark'8  Executors  v.  Paigrson, 
5  Dec.  1851,  14  D.  141).  The  eflPect  of  clauses  of  this  nature 
will  be  fully  considered  in  discussing  the  question  of  postponement 
of  payment  during  life  interests. 

With  the  view  of  avoiding  the  inconvenience  and  expense  which 
have  so  frequently  to  be  encountered  in  consequence  of  the  uncer- 
tainty which  attends  the  determination  of  the  period  of  vesting 
under  trust  settlements,  it  has  now  become  matter  of  usual  style 
to  insert  a  clause  in  such  deeds,  declaring  the  period  at  which  the 
succession  shall  be  held  to  vest ;  and  provided  this  is  done  intelli- 
gently, and  with  the  object  of  removing  doubts  as  to  the  settlor's 
intention^  the  introduction  of  such  a  clause  is  unobjectionable. 
But  the  specification  of  an  arbitrary  period  of  vesting,  withont 
reference  to  the  purposes  of  destination,  is  to  be  deprecated,  as 
involving  a  contradiction  between  expressed  and  implied  in- 
tention, which  is  more  likely  to  create  embarrassment  in  the 
construction  of  the  deed  than  to  remove  difficulties.  In  the  case 
of  Groom's  Trs.  v.  Adams  (30  Nov.  1859,  22  D.  45),  the  convey- 
ancer will  see  the  necessity  of  adapting  the  conventional  period  of 
vesting  to  the  circumstances  of  the  destination.     In  that  case,  the 
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vesting  of  the  saccession  was  appointed  to  take  place  as  at  the  death 
of  the  testator,  although  the  payment  of  certain  shares  of  the  residue 
was  postponed  until  the  arriy^I  of  the  beneficiaries  at  majority,  sub- 
ject to  the  usual  provision  in  favour  of  survivors.     One  of  the  bene- 
ficiaries died  in  minority,  leaving  a  settlement  by  which  she  assigned 
her  interest  in  the  trust  estate ;  but  the  Court  held  that  the  con- 
tingent interests  of  the  surving  co-beneficiaries  could  not  be  defeated 
by  an  assignation  anterior  to  the  period  of  payment.     **  I  have  often 
thought,"  said  Lord  J.-C.  Inglis,  "and  may  have  remarked,  that  it 
would  be  desirable,  in  order  to  avoid  the  difficulties  which  arise  in 
the  construction  of  settlements  as  to  the  period  of  vesting,  that 
testators  should  expressly  declare  when  the  vesting  is  to  take  place. 
Here,  however,  the  testator  has  done  so  expressly,  and  thence  has 
arisen  the  whole  difficulty  in  the  case;  so  I  fear  that  is  a  very 
doubtful  remed/'   (22  D.   49).     Where  the  term   of  vesting  is 
postponed  by  virtue  of  express  words  to  that  effect,  there  will  be  less 
difficulty  than  in  the  case  of  its  being  anticipated ;  but  the  reports 
oF  decided  cases  afford  abundant  evidence  of  the  fact,  that  the  con- 
ventional ascertainment  of  the  period  of  vesting  will  not  always  re- 
lieve  the  trustees  from  the  necessity  of  resorting  to  judicial  advice 
for  their  guidance  in  the  distribution  of  the  estate.     (See  Broun  v. 
Campbell,  16  March  1855, 17  D.  759;  Earl  of  Lauderdale  v.  Roy l^e 
Executor^  19  May  1830,  8  S.  771 ;    Thorbum  v.  Tliorbum,  16  Feb. 
1836,14  8.485.) 

CHAP,  n.— VESTING  OF  THE  BENEFICIAL  ESTATE,  WHERE  A  LIFE- 
BENT  INTEREST  IS  GIVEN  EX  FIGURA  YERBORUM,  AND  THE 
LAW  PRESUMES  A  VIRTUAL  FEE. 

It  would  be  foreign  to  the  object  of  this  paper,  to  enter  upon  a 
(liscaasion  of  the  common  law  rules,  applicable  to  the  construction 
of  direct  destinations  in  liferent  and  fee.  The  doctrine,  that  a 
destination  in  liferent  to  a  parent  or  parents,  and  to  children  naedn 
iuri  in  fee,  imports  a  fee  in  the  parent,  was  founded  originally  on 
the  feudal  maxim,  that  a  fee  cannot  be  in  pendente ;  and  its  exten- 
sion to  destinations  of  moveable  funds  was  regretted  by  the  most 
eminent  judges  of  the  past  generation  :  so  much  so,  that  Lord  Core- 
house  said,  in  the  case  of  Mein  v.  Taylor  (4  W.  &  S.,  p.  24),  that 
the  Court  would  decline  to  go  further  in  that  direction  than  was 
warranted  by  the  exact  terms  of  former  judgments,  or  to  extend  a 
doctrine  in  itself  so  questionable. 
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The  mode  in  which  the  doctrine  was  evaded,  by  raising  an  im- 
plied trast  in  the  case  of  liferents  alimentary,  or  for  the  use  allenarly 
of  the  liferenter,  was  obvionsly  saggestive  of  another  exception,  now 
firmly  established  in  practice, — ^namely,  that  the  interposition  of  a 
continuing  trual  is  of  itself  sufficient  to  preserve  the  contingent  fee 
for  unborn  children,  without  the  aid  of  tazative  words  in  the 
destination  of  the  liferent  interest.  But,  unless  the  settlement  pro- 
vides, either  expressly  or  by  implication,  for  the  retention  of  the  life- 
rented  fund  in  the  hands  of  trustees,  at  least  until  the  birth  of  the 
fiar,  the  rules  of  construction,  followed  in  the  case  of  direct  destina- 
tions, will  be  applied. 

The  effect  of  a  declaration  of  trust,  in  modifying  the  common  lav 
construction  of  destinations  in  liferent  and  fee,  was  considered  with 
great  anxiety  by  the  Second  Division  in  JRamsay  v.  Beveridge  (3 
March  1854,  16  D.  764).    The  settlor,  by  a  deed  of  direct  con- 
veyance, gave  all  his  property  to  his  two  brothers  and  his  sister  in 
liferent,  without  taxative  words,  and  to  the  children  of  the  sbter 
procreated,  or  to  be  procreated  of  her  marriage,  in  fee ;  and  he  also 
appointed  the  liferenters  of  the  survivor  of  them,  whom  failing,  the 
fiars,  to  be  his  executors,  under  certain  conditions  and  declarations, 
which  virtually  raised  a  continuing  trust  in  the  executors.     One  of 
the  declared  purposes  was,  that  the  annual  rents  and  interest  arising 
from  his  estate,  should  be  divided  into  three  parts,  and  applied  as 
above  mentioned ;  provision  being  also  made  for  the  events  of  the 
survivance  of  any  of  the  joint   liferenters,  for  the  management 
of  the  estate  during  the  minority  of  the  children,  and,  finally,  for 
a  division  of  the  residue  amongst  the  children,  after  the  death  of  the 
longest  liver  of  the  liferenters.     The  Lord  Ordinary  held  that,  as 
the  deed  contained  a  direct  conveyance  to  the  disponees,  without 
the  use  of  words  in  the  dispositive  clause  limiting  their  right  to  a 
fiduciary  fee,  they  were  entitled  to  the  fee-simple  estate  under  the 
terms  of  the  destination.     But  the  judges  of  the  Second  Division 
were  clearly  of  opinion,  that  the  declaration  of  trust  embodied  in  the 
conveyance  must  receive  effect  as  a  qualification  of  the  general 
words  of  disposition,  and  that,  read  in  the  light  of  the  testator^s  in- 
tention, they  imported  a  restriction  of  the  interest  of  the  disponees 
to  a  naked  lifei*ent.     Referring  to  the  terms  of  the  declaration  of 
trust  (''  that  these  presents  are  granted  under  the  express  conditions 
and  declarations  after-written  "),  the  Lord  J.-C.  Hope  thought  that 
it  was  too  clear  for  argument,  that  sdch  a  clause  must  qnalify  tbe 


ON  THE  LAW  OF  POSTPONED  VEBTINO.  579 

right  giren  txfigura  verborum  in  the  preceding  words  of  conveyance ; 
becansey  had  the  grant  even  been  in  the  form  of  a  fee,  the  fiar^s 
interest  might  have  been  modified  and  defined  to  any  conceivable 
e^ctent  by  die  declaratory  clause  (16  D.  771).  Lord  Cottenham's 
dictum  in  the  case  of  Mcbckintosh  ▼.  Mackintosh  (17  April  1845,  4 
Bell,  124),  to  the  effect  that  the  word  ^^  allenarly  "  was  the  only  ex<- 
pression  of  intention  by  which  a  trust  could  be  created  in  the  nomi* 
nal  liferenter,  was  thought  to  be  inconsistent  with  principle  and  with 
previous  authorities ;  and  it  was  justly  observed  by  Lord  Wood, 
that  if  the  word  "  allenarly "  had  sufficient  force  to  restrict  the 
parent's  right  to  a  liferent,  it  was  impossible  to  hold  that  a  clear 
declaration  of  intention  should  not  have  the  same  force,  when  intro* 
daced  in  tlie  deed,  as  one  of  the  conditions  and  declarations  under 
which  the  conveyance  is  given  (16  D.  779).  Li  a  case  decided  very 
soon  after,  where  a  residue  was  left  to  the  testator's  daughters,  under 
the  declaration,  that  one-half  of  each  share  was  Vested  absolutely, 
the  other  half  ^  being  left  to  each  of  them  in  liferent,  and  to  their 
children  in  fee,''  but  not  to  be  payable  till  after  the  death  of  the 
testator^s  widow  and  the  majority  of  the  youngest  daughter,  the 
Court  again  gave  effect  to  the  apparent  intention,  and  found  that  it 
was  the  duty  of  the  trustees  to  retain  the  second  half  of  the  daugh- 
ters' shares  for  the  benefit  of  their  children,  on  the  ground,  apparently, 
that  a  direction  contained  in  the  deed,  to  pay  one  half  of  the  daugh- 
ter's share,  implied  that  the  other  half  was  to  be  retained. 

In  the  case  last  cited,  it  is  thought  that  the  Court  went  to  the 
very  verge  of  the  limits  of  favourable  construction ;  for  it  had  been 
previously  determined,  that  a  direction  to  trustees  to  pay  to  a  party 
for  his  own  liferent  interest,  and  for  bis  children  in  fee,  imports  a 
fee  in  the  parent, — the  principle  being,  that  where  there  is  no  con- 
tmoing  trust,  the  direction  to  pay  or  convey^  in  terms  of  a  particular 
destination,  places  the  trustee,  quocui  that  purpose,  in  the  position  of 
an  executor,  who  is  a  mere  hand  for  distributing  the  testator's  pro- 
perty. (Hutton's  Trustees  v.  HuUany  11  Feby.  1847,  9  D.  639 ; 
Perguson's  TrtLstees  v.  HamiU&nj  13  July  1860,  22  D.  1442.)  Li 
another  case  it  was  remarked,  that  a  direction  to  executors  to  invest 
money  for  the  benefit  of  a  party  in  liferent,  and  the  children  in  fee, 
ought  to  receive  effect  according  to  the  intention,  on  the  same  prin- 
ciple that  the  Court  will  direct  the  execution  of  a  deed  of  entail  in 
fulfilment  of  a  trust  purpose.    But  in  construing  the  direction  in 
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that  case,  which  was,  that  a  daughter's  portion  should  be  iniuated 
on  heritable  security,  or  in  the  fnnds,  that  she  might  receive  the 
inieresi  during  her  life^  and  her  children  to  be  h^  heb^  the  Cknut 
held)  that  this  imported  a  mere  substitution,  and  not  a  limita- 
tion of  a  liferent  interest.  {Alexander  v.  Alexanderj  13  Dec  1843, 
12  D.  345.  See  also  CampbeU  v.  Campbell,  30  May  1843,  5  D. 
1083,  and  3d  December  1852,  15  D.  173,  where  a  liferent  was 
given  per  ejepresewny  and  a  fee  was  held  to  be  raised  by  implication 
in  the  heir  of  the  liferenter,  to  the  exclusion  of  the  settloi^s  heir-^at- 
law.) 

One  of  the  most  recent  decisions  upon  the  effect  of  a  liferent 
destination  embodied  in  a  trust  deed,  is  that  of  Fergusorfe  Trmsteee 
V.  Hamilton  (cited  above).  One  of  the  directions  of  the  settlement 
was,  <^  to  pay  to  the  persons  after  named  and  described  respectiveiyv 
the  several  sums  after  specified,"  at  the  first  term  after  the  elapse  of 
twelve  months  from  the  testator's  death.  In  the  enumeration  of 
beneficiaries  following  this  direction,  there  occurred  the  following 
destination  :-*^^^  To  James  Hamilton,  tailor  in  Irvine,  in  liferent, 
and  his  children,  equally  among  them,  in  fee,  L.5000.  To  John 
Hamilton,  baker  in  Irvine,  in  liferent,  and  his  childron,  equally 
among  them,  in  fee,  L.20,000."  •  The  leading  opinion,  which  was 
delivered  by  Lord  Wood  (22  D.  1453),  which  contains  an  elaborate 
review  of  all  the  authorities  bearing  on  the  question,  leads  to  the 
conclusion  irresistibly,  that  the  legacy  bequeathed  to  the  family  of 
James  Hamilton,  who  had  no  children  when  the  succession  opened, 
was  payable  directly  and  immediately  to  himself  in  fee.  As  to  the 
other  legacy,  it  was  ai^ed,  that  as  John  Hamilton  had  several 
children  surviving  the  testator,  the  legacy  to  his  iamily  at  least 
ought  not  to  be  construed  as  a  bequest  for  the  benefit  of  children 
naecituiri ;  and  the  case  of  Dykes  v.  Boyd  (3  June  1813,  F.  C.)  is 
an  expreeis  authority  to  that  effect,  in  the  case  of  any  of  the  children  j 
being  mentioned  nominatim  in  the  settlement, — ^their  interest  being 
sufficient  to  keep  the  fee  distinct  from  the  liferent.  We  confess  we 
are  unable  to  discover,  in  the  opinions  delivered  in  Fergnson's  case,  , 
any  valid  reason  for  refusing  to  extend  it  to  children  actually  in  ex-  j 
istence  at  the  commencement  of  the  trust,  although  not  mentioDerl 
nominatim.  It  does  not  appear  to  us  that  the  mere  omission  of  their 
names  ought  to  invalidate  a  bequest  to  legatees  otherwise  suffi- 
ciently identified,  and  capable  of  acquiring  a  rested  interest. 

Where  a  legacy  is  given  of  the  interest  of  a  fund,  without  any  ap- 
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propriation  of  the  capital,  it  seems  to  be  a  simple  question  of  inten- 
tion whether  the  capital  was  intended  to  vest  in  the  legatee^  And 
this  would  also  seem  to  be  the  principle  of  constraction  followed  in 
England ;  the  rule,  tliat  a  bequest  of  interest  includes  the  principal, 
as  stated  bj  the  English  writers  of  authority^  being  qualified  by  the 
observationi  that  the  construction  must  be  consistent  with  what  ap- 
pears to  be  the  intent  of  the  testator  (2  Boper  oh  Legacies,  1475  s 
2  Williams  on  Executors,  5th  Ed.,  1074).  In  Sanderson's  Execu^ 
tor$  V.  Kerr  (21  Dec.  1860,  23  D.  227),  a  bequest  of  capital  was 
implied  from  a  direction  to  executors  to  invest  L.2000  for  the 
ben^t  of  the  testator's  son  and  daughter  equally,  and  as  to  each  of 
the  shares,  to  pay  the  interest  thereof,  or  apply  it  to  the  use  of  his 
said  son  and  daughter,  subject  to  the  declaration,  ^^  that  I  leave  it 
to  my  executors  entirely  in  what  manner  to  apply  these  sums^ 
whether  to  pay  the  same  directly,  or  apply  it  and  pay  it  to  others 
for  behoof  of  my  son  aad  daughter."  Tiiis  case  may  be  compared 
with  Burrmde  v.  Smith  (10  June  1829^  7  6.  735),  where  a  direo- 
tion  in  nearly  similar  terms  was  held  to  import  only  a  discretionary 
power  in  the  trustees,  which  ha4  lapsed  by  non-exercise  during  the 
lifetime  of  the  beneficiaiy. 
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{Contintied  from  page  558.) 

The  new  statute  confers  upon  English  debtors  a  privilege  which 
debt(»rs  in  Scotland  have  not  yet  obtained — ^viz.,  that  of  petitioning 
for  adjudication  of  bankruptcy  against  themselves,  without  the  neces- 
sity of  obtaining  the  concurrence  of  any  creditor.  The  filing  of  such 
petition  is  to  be  held  as  an  act  of  bankruptcy  without  any  previous 
declaration  of  insolvency.  When  creditors  petition,  the  amount  of 
their  debts  must  be  the  same  as  in  Scotland, — ^viz^  L.50  for  a  single 
creditor,  L.70  or  upwards  for  two  creditors,  and  L.100  or  upwaids 
for  three  or  more.  Care  has  been  taken  to  designate  two  or  more 
persons  being  partners  as  entitled  to  the  privileges  of  a  single  ere* 
ditor.  The  acts  of  bankruptcy  rendering  a  debtor  subject  to  be 
petitioned  against  are  more  numerous,  and  defined  with  greater 
eve  as  betwixt  traders  and  non-traders,  than  acts  constituting 
notour  bankruptcy  in  Scotland.  For  instance,  if  any  person,  not 
beiug  a  trader,  shall,  witli  intent  to  defeat  or  delay  his  creditors, 
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depart  the  realm,  or  being  oat  of  the  realm,  shall  with  such  intent 
remain  abroad,  he  is  deemed  to  have  committed  an  act  of  bank- 
ruptcy.    This  provision  strikes  at  a  very  large  class  of  individnab 
— some  of  them  unfortunate,  some  of  them  dishonest — ^who  have 
been  accustomed  to  take  up  their  residence  in  Boulogne,  and  otber 
pleasant  continental  towns,  with  the  view  of  escaping  debts  and 
duns.  The  Legislature  seems  reluctantly  to  have  consented  to  break 
in  upon  the  arrangements  which  many  persons  had  thus  made, 
perhaps  not  a  few  of  the  members  of  Parliam^it  being  personally 
and  intimately  acquainted  with  more  cases  than  one.    The  enact- 
ment, accordingly,  does  not  come  into  force  with  regard  to  these 
reiugees  all  at  once.    They  are  indulged  with  a  locus  pcBnitea&ij^ 
a  thoughtful  proviso  having  been  added,  that  no  non-trader  who 
shall  be  abroad  at  the  time  of  the  passing  of  the  Act  shall  be  deemed 
to  remain  abroad  with  intent  to  defeat  or  delay  his  creditors,  until 
the  expiration  of  six  months  after  the  passing  of  the  Act.    A  debtor, 
whether  a  trader  or  not,  is  deemed  to  have  committed  an  act  of 
bankruptcy  if  he  lies  in  prison  for  debt,  being  a  trader,  for  fourteen 
days,  or  not  being  a  trader,  for  two  calendar  months,  unless,  after 
having  been  summoned,  he  shall  o£Per  such  security  for  the  debt 
or  debts  in  respect  of  which  he  is  imprisoned  or  detained  as  the 
Commissioner  or  Registrar  shall  deem  reasonably  sufficient.   Again, 
any  debtor,  whether  a  trader  or  not,  filing  a  declaration  in  writing 
that  he  is  unable  to  meet  his  engagements,  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy,  provided  a  petition  for  adjudication 
of  bankruptcy  shall  be  filed  by  or  against  him  within  two  months 
bom  the  filing  of  the  declaration.    A  trader  debtor,  in  like  manner, 
shall  be  deemed  to  have  committed  an  act  of  bankruptcy  if  he  has 
permitted  his  goods  to  be  sold  under  any  judgment  in  a  personal 
action  for  the  recovery  of  a  debt  exceeding  L.50.    A  petition  fol- 
lowed by  the  adjudication  of  bankruptcy  in  any  of  the  other  domi- 
nions of  the  Crown  shall  also  be  accounted  conclusive  evidence  of 
an  act  of  bankruptcy,  so  as  to  entitle  creditors  to  adopt  proceedings 
under  the  statute.    A  novel  proceeding  for  forcing  a  debtor  either 
to  pay  immediately  upon  judgment  being  given  against  him  for 
a  debt  amounting  to  L.50,  exclusive  of  costs,  or  to  bring  him 
under  the  provisions  of  the  Bankruptcy  Act,  has  been  sanctioned, 
by  providing  that  the  creditor  may  sue  out  at  the  end  of  one  week 
from  the  signing  of  judgment,  if  the  debtor  be  a  trader,  or,  not 
being  a  trader,  at  the  end  of  one  month,  a  summons  to  be  called 
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a  Judgment  Debtor  Summons,  under  which  the  debtor  shall  be 
compelled  to  appear,  and  be  examined  as  to  his  ability  to  pay  the 
debt. 

The  procedure  after  adjudication  of  bankruptcy  is  much  the  same 
as  with  ourselves;  indeed,  not  a  few  of  the  clauses  have  been  evi- 
dently framed  upon  the  model  of  those  in  the  Scotch  Bankruptcy 
Act.  Immediately  on  adjudication,  the  official  assignee  may,  if 
necessary  for  the  protection  of  the  creditors,  take  possession  of  the 
estate.  A  meeting  of  creditors  is  to  be  held  as  soon  as  conveniently 
may  be,  when  the  official  assignee  attends  and  gives  full  informa- 
tion regarding  the  estate  of  the  bankrupt ;  and  the  creditors  can 
then  resolve  that  the  proceedings  may  be  transferred  to  the  County 
Court.  The  bankrupt  may  also  make  an  o£Per,  to  be  considered  at 
an  adjourned  meetings  for  the  winding  up  of  the  estate  forthwith, 
without  further  proceedings  in  bankruptcy.  At  this  meeting  also, 
the  creditors  may  elect  their  own  assignee,  who  thereupon  enters 
into  the  management  with  the  same  powers  and  liabilities  as  a 
trustee  xmder  a  Scotch  sequestration. 

Debts  may  be  proved  by  the  creditor  delivering,  or  sending 
through  the  General  Post,  to  the  official  assignee,  or,  after  his 
appointment,  to  the  creditors'  assignee,  a  statement  of  the  de^bt,  and 
of  the  account  between  the  creditor  and  the  bankrupt,  together  with 
a  declaration,  signed  by  the  creditor,  that  it  is  a  complete  statement 
of  account  between  him  and  the  bankrupt,  and  that  the  debt  is 
justly  due  from  the  estate.  The  debt  may  also  be  proved  by 
affidavit  in  Court,  or  in  Chambers,  or  before  a  registrar.  Those 
who  shall  wilfully  make  any  declaration  for  proof  of  debt,  knowing 
the  same,  or  the  statement  of  account  to  which  it  is  appended,  to  be 
untrue  in  any  material  particular,  shall  be  deemed  guilty  of  a  mis- 
demeanour, and  liable  to  the  penalties  of  perjury. 

The  regulations  as  to  dividends  are  much  the  same  as  in  Scot- 
land. At  the  expiration  of  four  months  from  the  date  of  the 
adjudication  of  bankruptcy,  or  as  much  earlier  as  the  Court  shall 
appoint,  the  creditors'  assignee  must  submit  to  a  meeting  of  credi- 
tors a  statement  of  the  whole  estate  of  the  bankrupt,  and  the  meet- 
ing may  then  appoint  whatever  dividend  they  may  think  fit  to  be 
divided  by  the  assignee.  In  the  calculation  of  the  dividend,  it  is 
imperative  that  provision  be  made  for  debts  which  shall  appear 
from  the  bankrupt's  balance-sheet  to  be  due  to  persons  resident  in 
places  so  distant  from  the  Court,  that  in  the  ordinary  course  of 
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communication  they  have  not  had  sufficient  time  to  tender  pnx>f  of 
the  debts. 

The  Act  also  contains  clauses  to  facilitate  a  process  whidi  h 
styled  ^  change  from  bankruptcy  to  arrangement."    At  the  first 
meeting  of  creditors  held  after  adjudication,  or  at  any  special  meet- 
ing to  be  called  for  the  purpose,  three-fourths  in  number  and  value 
of  the  creditors  present  or  represented  at  the  meeting  may  resolve 
that  the  estate  ought  to  be  wound  up  under  deed  of  arrangemeot, 
and  an  application  made  to  the  Court  to  stay  proceedings.   The  pro- 
portion of  creditors  required,  is  not,  it  will  be  observed,  three-fourths 
in  number  and  value  of  the  whole,  but  of  those  only  who  may  be  pre- 
sent or  represented  at  the  meeting.    The  mode  of  calling  the  meeting 
is  by  ten  days'  intimation  in  the  London  Gazette^  and  special  notice 
is  not  required.    It  might  thus  be  supposed  that  a  bankrupt  could, 
by  a  little  management,  secure  a  favourable  deed  of  arrangemeDt, 
unknown  to  the  great  body  of  the  creditors.    But  it  most  be  cai»> 
fully  noted,  that  what  the  meetmg  has  power  to  resolve,  is  not  the 
terms  of  the  arrangement,  but  only  that  the  estate  ought  to  be 
wound  up  in  such  a  manner.    This  resolution  is  reported  to  the 
Registrar,  who,  in  his  turn,  reports  to  the  Court.    The  Court  has 
power  to  inquire  into  the  whole  circumstances,  and  may  or  may  not 
approve  of  the  resolution  to  wind  up  by  arrangement.    If  the  terms 
of  the  resolution  are  found  to  be  reasonable,  and  calculated  to  benefit 
the  general  body  of  the  creditors,  the  Court  confirms  it,  and  stays 
proceedings  in  the  bankruptcy,  giving  directions  as  to  the  interim 
management  of  the  estate.    The  deed  of  arrangement  itself  most 
be  signed  by  or  on  behalf  of  three-fourths  in  number  and  value  of 
all  the  creditors, — the  three^fourths  present  at  the  meeting  having 
only  power  to  pass  the  preliminary  resolution,  that  arrangement 
will  be  more  beneficial  than  proceedings  under  the  rules  of  bank- 
ruptcy.   Notwithstanding  the  signature  of  the  deed  by  the  above 
proportion  of  the  creditors,  the  broadest  powers  are  still  jealously 
reserved  to  the  Court  to  inquire  into  the  whole  circumstances^  io 
order  to  be  satisfied  that  the  deed,  besides  being  duly  executed, 
sets  forth  reasonable  terms,  and  terms  calculated  to  benefit  the 
general  body  of  the  creditors.   After  this  inquiry,  and  the  issuing  of 
an  order  thereupon,  and  the  registration  of  the  deed,  the  Court 
may  annul  the  bankruptcy ;  and  the  deed  shall  be  as  binding  in  all 
respects  on  any  creditor  who  has  not  executed  it,  aa  if  he  had 
joined  the  others.    The  proceedings  which  may  subsequently  take 
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place  are  still  under  the  eupervision  of  the  Court ;  and  all  qaestions 
arising  between  any  of  the  parties  are  to  be  determined  bj  the 
Court  according  to  the  law  and  practice  of  bankruptcy,  so  far  as 
they  may  be  applicable.  Should  an  attempted  arrangement  of  this 
kind  not  be  carried  through,  either  from  the  requisite  forms  not 
having  been  complied  with,  or  from  the  Court  not  having  been 
satisfied  with  the  terms,  the  proceedings  in  bankruptcy  are  resumed ; 
and  the  time  during  which  these  proceedings  had  been  stayed,  is 
not  reckoned  in  calculating  the  periods  of  time  prescribed  by  the 
Act. 

While  making  provision  for  such  a  change  irom  bankruptcy  to 
arrangement  by  means  of  deed,  a  numerous  class  of  cases  has  not 
been  forgotten, — ^those,  namely,  where  trust  deeds  for  behoof  of 
creditors  are  granted  without  the  grantor  being  adjudged  bankrupt. 
The  great  difficulty  in  the  way  of  such  extrajudicial  arrangements 
between  debtors  and  creditors,  has  been  in  the  want  of  power  to 
cariy  out  the  provisions  of  the  trust  if  even  one  stifBiecked  inidi- 
vidual  should  choose  to  stand  out,  either  for  the  sake  of  acquiring 
singularity,  or  with  a  view  to  force  a  better  settlement  for  himself 
at  the  expense  of  the  other  creditors.  It  is  accordingly  provided 
that  such  deeds  shall  be  valid  upon  the  following  conditions  : — 

(1.)  If  a  majority  in  number,  representing  three-fourths  in  value, 
of  the  creditors,  whose  debts  shall  res|)ectively  amount  to  L.IO  and 
upwards,  assent  in  writing  to  the  deed. 

(2.)  If  a  trustee  be  appointed,  that  he  shall  execute  the  same. 

(3.)  The  execution  of  the  deed  must  be  attested  by  an  attorney 
or  solicitor. 

(4.)  Within  twenty-eight  days  from  the  day  of  the  execution  of 
the  deed,  it  must  be  left  (first  having  been  duly  stamped)  at  the  office 
of  the  chief  Registrar,  for  the  purpose  of  registration. 

(5.)  Together  with  the  deed,  there  must  be  delivered  to  the 
Begistrar  an  affidavit  by  the  debtor,  or  some  person  able  to  depose 
thereto,  or  a  certificate  by  the  trustee,  that  the  consent  mentioned 
in  (1)  has  been  obtained,  and  also  stating  the  amount  in  value  of 
the  property  and  credits  comprised  in  the  deed. 

(6.)  The  deed  must  bear  the  requisite  stamp. 

(7.)  And  immediately  on  the  execution  thereof,  possession  of  all 
the  property  comprised  in  it  must  be  handed  over  to  the  trustee. 

The  particulars  of  the  deed  are  then  to  be  entered  by  the  Regis- 
trar in  a  book  specially  kept  for  the  purpose,  and  a  copy  of  the 
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entry  pablisbed  in  the  Gazette.  The  deed  is  then  to  be  registered  in 
the  Court  of  Bankraptcy  within  twenty-eight  days  after  eiecntioTi, 
or  in  default,  it  cannot  be  received  in  evidence.     After  the  regis- 
tration! the  parties  to  the  arrangement,  in  all  matters  relating  to  the 
estate,  are  subject  to  the  jurisdiction  of  the  Court  of  Bankraptcy, 
in  the  same  manner  as  if  the  debtor  had  been  adjudged  bankrapt ; 
and  the  trustee  has  the  same  powers  with  regard  to  recovering  the 
estate  as  if  he  had  been  the  judicial  or  creditors'  assignee  in  a  baxik- 
ruptcy.    After  notice  of  the  filing  and  registration  of  the  deed,  no 
execution,  sequestration,  or  other  process  against  the  debtoi^s  pro- 
perty in  respect  of  any  debt  (unless  the  debtor  may  be  about  to 
depart  out  of  England),  is  available  to  any  creditor  or  claimant 
without  leave  of  the  Court. 

Any  affidavit,  declaration,  or  affirmation  required  to  be  sworn  or 
made  in  relation  to  any  matter  under  the  Act,  may  be  lawfully  sworn, 
in  Scotland,  before  any  court  acting  in  matters  of  bankruptcy,  or 
before  any  registrar  or  taxing-master  thereof  (if  these  names  can  be 
held  applicable  to  any  Scotch  official),  or  before  any  commissioner 
for  administering  oaths  in  Chancery,  or  any  of  the  Superior  Courts 
of  Common  Law  at  Westminster,  or  before  a  magistrate  of  the 
county,  city,  town,  or  place  where  any  such  affidavit  shall  be  sworn. 
The  proper  course,  therefore,  for  a  Scotch  creditor  of  an  English 
bankrupt  to  pursue,  when  making  his  claim  upon  the  estate,  will  be 
to  prepare  a  statement  of  his  debt,  with  the  account  betwixt  himself 
and  the  debtor,  and  append  to  it  a  declaration,  made  before  any  of 
those  parties,  to  the  effect  mentioned  in  a  preceding  paragraph ;  and 
the  claim  may  then  be  sent  through  the  post  to  the  official  or 
creditors'  assignee,  as  the  case  may  be. 

It  is  only  necessary  to  refer,  in  conclusion,  to  the  powers  for 
mutual  aid  in  matters  of  bankruptcy  to  be  given  by  the  courts  in 
the  three  kingdoms.  The  English  Court  of  Bankruptcy  may  direct 
the  examination  in  Scotland  of  any  person  believed  to  be  capable  of 
giving  information  with  regard  to  the  bankrupt's  estate ;  and  the 
order  for  such  examination  may  be  directed  to  the  Sheriff  of  the 
county  in  which  the  person  happens  to  be,  and  fiiU  powers  are  given 
to  the  Sheriff  for  the  purpose  of  enforcing  attendance  and  obedience. 
Orders  made  by  the  Court  of  Bankruptcy,  or  by  any  court  in 
England,  acting  under  the  statute,  are  to  be  .enforce  in  Scotland 
or  Ireland,  in  the  same  manner  as  if  the  orders  had  been  issued  bj 
the  courts  which  are  required  to  enforce  them.    And,  converselv, 
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all  orders  of  the  Courts  of  Bankmptcy  in  Scotland  and  Ireland  are 
in  like  manner  to  be  enforced  in  the  English  courts,  which,  with 
regard  to  all  purposes  of  proof  of  debt,  and  the  examination  of  per- 
sons, are  also  made  auxiliary  to  the  courts  of  the  sister  kingdoms. 


A  Treatise  on  the  Law  of  Arbitration  in  Scotland;  with  an  Appen- 
dix of  Forms.  By  John  Montoomebib  Bell,  Esq.,  Advocate. 
Edinburgh :  T.  &  T.  Clark. 

If  we  do  not  devote  to  an  analysis  of  Mr  Montgomerie  Bell's  new 
work  on  Arbitration  a  larger  share  of  our  space  than  we  have  been 
accustomed  to  allot  to  the  review  of  works  of  a  more  ephemeral 
character,  we  must  not  on  that  account  be  supposed  to  be  indifferent 
either  to  the  importance  of  the  subject  or  the  merit  of  the  treatise. 
In  point  of  practical  utility,  a  treatise  on  the  Law  of  Arbitration 
must  rank  next  in  importance  to  a  work  treating  philosophically  and 
accurately  of  the  practice  of  the  courts  of  law, — a  subject  which  may 
be  considered  as  unoccupied  ground,  and  which,  we  are  sure,  would 
well  repay  the  cost  of  cultivation,  if  some  of  our  half  employed 
junior  brethren  would  undertake  the  labour  of  redacting  the  decisions 
into  the  form  of  a  compendious  and  consistent  exposition.  In  point 
of  execution  (excepting  the  style^  which  is  extremely  careless  and 
slovenly),  the  treatise  is  just  what  we  would  have  expected  from  a 
gentleman  of  Mr  Bell's  attainments  and  indefatigable  industry; 
and  we  may  safely  affirm,  that  the  service  which  the  author  has 
rendered  to  the  profession  by  this  exposition  of  an  important  depart- 
ment of  our  municipal  law,  if  it  does  not  enhance,  will  certainly 
not  detract  from  the  influential  position  which  he  occupies  amongst 
his  professional  compeers.. 

The  author  introduces  the  subject  of  his  treatise  by  a  historical 
sketch  of  the  progress  of  the  law  of  arbitration  in  Scotland,  and 
under  other  systems  of  polity,  ancient  and  modern.  Unlike  Lord 
Stair,  who  derives  everything  from  the  Mosaic  code,  Mr  Bell 
pleasantly,  but  somewhat  quaintly,  deduces  the  rise  of  extrajudicial 
awards  from  the  famous  arbitrament  at  Mount  Ida,  when — 

*^  By  all  the  charms  of  all  the  goddesses, 
Without  either  skirts  or  boddioes  I" — 
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Paris^  the  royal  shepherd,  was  required  to  give  forth  his  righteona 
decreet-arbitral  upon  the  contending  claims  of  the  undraped  di- 
vinities. The  illustration  might  have  found  a  more  appropriite 
place  in  the  report  of  an  Art-Union  adjudication ;  but  it  serves  at 
least  to  show  the  comprehensive  and  all-embracing  relations  of 
jarisprudence.  The  author  of  the  ^^Institutes''  has  illustrated  the 
doctrines  of  donatio  mortis  causa  by  a  quotation  from  Homer.  Why 
should  not  Mr  Montgomerie  Bell  enliven  his  volume  by  a  frontis- 
piece after  Raphael  Morghen  ? 

Passing,  however,  to  the  serious  business  of  the  treatise^  the  first 
subject  which  claims  our  attention  is  the  Contract  of  Submission. 
Under  this  head  Mr  Bell  treats,  in  the  first  place,  of  the  nature  and 
objects  of  such  contracts  at  common  law,  as  based  upon  mntusl 
agreement,  and  upon  the  obligation  incumbent  on  the  arbiter  to 
decide  according  to  justice  and  conscience.  In  this  .chapter  he  thus 
points  out  the  necessity  for  the  observance  of  good  faith  in  the  con- 
tract, in  order  to  bring  the  parties  within  the  protection  of  the  Act 
of  Kegulations : — 

*^  Besides  the  conditions  which  qualify  the  relations  of  the  arbiter  with  the 
parties,  under  the  contract  of  submission,  there  are  also  implied  conditiaBS 
which  essentially  qualify  the  mutual  rdations  of  Uie  parties  towards  each  other, 
and  which  last  cannot  be  violated  by  either  party  without  freeing  the  other  from 
his  obligation  to  abide  by  the  award  so  ootained.  For  example,  the  rarties 
enter  into  the  contract  in  reliance  that  reciprocal  fairness  of  prooedoie  snail  be 
observed  by  each  of  them,  in  the  conduct  oi  the  submission;  and  thai  each  shall 
abstain  from  practising  any  fraudident  and  deceitful  devices  on  the  arbiter,  far 
the  purpose  of  thereby  impetrating  from  him  an  unjust  award,  pronounced  undff 
essentisQ  error,  so  induced.  Though  no  such  reciprocal  obligations  are  expresed 
in  any  submission,  they  are  always  inherently  implied ;  as  no  man  could  con- 
template  to  bindhimsetf,  in  favour  of  his  opponent,  to  abide  by  an  award  so  ob- 
tained by  that  opponent.  Acc<Hdingly,  wnen  a  party,  in  violation  of  this  im- 
plied obligation,  obtained  an  SLward  which  greatly  overvalued  certain  lands, 
m  consequence  of  false  evidence,  fraudulently  concocted  by  him  and  laid  befoie 
the  arbiter,  the  Court  reduced  the  award  (Logan,  15  Nov.  1798,  F.  C).  This 
rested  necessarily  on  the  common  law,  as  the  conduct  of  the  arbiter  himaeH  had 
been  unimpeachable,  and  was  open  to  no  challenge  on  the  RegnktioDS,  1695."— 
(P.  26.) 

Parsaing  the  subject  of  the  Contract  of  Submission,  Mr  Bell  next 

enters  very  fdlly  into  the  construction  of  the  Act  of  Regulation^ 

sec.  25,  the  object  of  which  is  correctly  defined  to  be,  '^  to  restore 

conclusive  finality  to  the  award  of  an  arbiter,  notwithstanding  any 

inere  error  in  judgment."     He  analyses  and  explains  the  varioos 

cases  in  which  these  formidable  words,  <' corruptioQi  bribery,  or 

falsehood/'  have  been  refined  away  so  as  to  let  in  the  jurisdiction 

of  the  Court,  where  necessary  to  the  administration  of  substantial 

justice;  arriving  at  the  conclusion  (in  which,  however,  we  b^  to 
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di£Fer  firom  him),  that  error  of  jadgmeut|  however  serious,  is  not  a 
relevant  groand  of  reduction,  where  the  proceedings  of  the  arbiter 
have  been  untainted  by  ^^  moral  depravity."  Two  chapters  on  the 
Constitotion  of  Contracts  of  Submission,  viewed  as  matter  of 
Conveyancing,  complete  this  portion  of  the  work. 

In  the  Second  Book,  Mr  Bell  treats  of  the  Parties  to  the  Contract 
of  Submission,  and  the  Subject-matter  of  the  Contract,  distinguish* 
ing  under  the  latter  head  those  actions  which,  from  their  relation  to 
the  public  interests,  or  from  involving  questions  of  status,  are  in- 
capable of  being  made  the  subject  of  arbitrament : — 

^  For  example,  if  two  pardes  have  a  dispute  ooncerning  their  Bodal  status, — 
as,  whether  or  not  they  ore  married  persons, — they  cannot  effectually  bind 
tbemselveB  to  abide  by  the  award  of  an  arbiter,  purporting  to  determine  on  the 
validity  or  invalidity  of  their  maniage.  If,  de  facto,  tl^y  in  the  eye  cd  the 
law,  as  administered  by  the  public  courts,  are  married  persons,  they  cannot,  by 
any  direct  deed  of  theirs,  declare  off,  and  undo  the  marriage.  Neither  can 
they  do  this  through  the  medium  of  submitting  the  question  to  an  arbiter,  and 
binding  themseiyes  to  abide  by  his  award.  For  any  question  as  to  the  subsist- 
ence of  a  marriage  affects  the  public  interest,  and  the  very  frame  and  constitution 
of  society  itself.  It  belongs  to  the  public  police  of  the  commonwealth  to  declare 
by  what  rules  marriage  sh^  be  contracted  and  dissolved.  And  it  concerns  the 
public  that  the  state  of  marriage  shall  be  determined  by  these  rules,  and  by 
none  other.  The  only  recognised  organs  for  the  application  of  these  rules,  are 
the  Dublic  courts  of  the  country.  Afi  private  procedure  or  agreement,  whether 
it  takes  the  form  of  a  submission  or  any  other  form,  is  so  ab^lutely  ineffectual 
to  abrogate  the  law  in  this  respect,  that  an  award  finding  a  marriage  null,  how- 
ever formal  such  an  award  might  be,  and  however  unimpeac^ble  on  the 
Regulations,  1695,  would  not  even  possess  force  enough  to  raise  a  personal 
objection  against  either  party,  who  should  proceed  immediately  thereafter  to 
bhng  a  decorator  of  marriage  into  Court." 

The  Third  Book,  relating  to  the  Powers  and  Duties  of  Arbiters 

and  Oversmen,  is  that  which,  from  its  practical  nature,  will  be  most 

frequently  consulted.     The  limited  space  at  our  disposal,  however, 

will  not  permit  of  our  giving  further  quotations.    Let  it  suiSce  to 

Bay,  that  in  this,  and  the  two  following  books  of  the  volume,  Mr  Bell 

treats  practically,  and  at  the  same  time  comprehensively,  of  the 

powers  of  arbiters  and  referees,  express  and  implied,  in  the  various 

matters  of  proof  (including  remits),  of  hearing  parties,  the  regulation 

of  process,  expenses,  and  the  general  conduct  of  the  submission ;  of 

powers  of  prorogation  and  devolution ;  of  the  remuneration  of  the 

office  of  arbiter ;  of  the  power  of  the  arbiter  to  alter  his  award ; 

^d  the  necessity  of  exhausting  the  submission.    In  the  concluding 

^k  the  author  takes  up  sundry  dropped  threads  in  the  web  of  his 

^u^gnment,  as  well  as  other  matters  which  could  not  be  conveniently 

Inferred  to  any  of  the  leading  divisions  in  his  classification.    In 

an  appendix,  which  bears  marks  of  careful  and  experienced  revision. 
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w^  are  ftirnished  with  examples  of  every  description  of  practical 
forms  likely  to  be  useful  in  arbitration  procedure. 

It  has  often  been  observed  of  scientific  works,  and  the  remark  is 
equally  applicable  to  law  literature,  that  the  best  books  are  those 
which  give  least  trouble  to  the  reviewer.  The  author  has  only 
to  confine  himself  strictly  to  the  subject  in  view,  avoiding  rash 
speculations,  and  epitomizing  accurately  and  clearly  the  estab- 
lished doctrines  which  he  has  undertaken  to  expound;  and  the 
result  will  be,  that  his  work  will  be  veiy  useful  to  the  profession, 
while  affording  few  salient  points  for  critical  commentary.  We 
must  fairly  confess,  in  the  case  of  the  volume  before  us,  that  the 
intrinsic  evidence  it  affords  of  careful  research,  evincing  an  intimate 
acquaintance  not  only  with  the  reported  cases,  but  with  the  practical 
working  of  submissions  and  references  in  Scotland,  are  such  as  to 
disarm  criticism  on  that  score.  The  only  doubt  is,  whether  the 
writer  has  not  dwelt  too  anxiously  and  minutely  on  points  of 
subordinate  interest ;  for,  unfortunately,  an  author  who  is  himself 
thoroughly  conversant  with  his  subject,  is  apt  to  forget  that  too  nuuk 
information  may  be  more  perplexing  to  the  ordinary  reader  than 
too  little. 

In  point  of  typography  and  getting  up,  the  book  is  in  every  way 
worthy  of  the  printing  and  publishing  establishments  by  which  it 
has  been  produced. 


The  Bankruptcy  Manual ;  being  a  complete  Summary  of  the  present 
Statute  Law  of  Bankruptcy,  Arrangement  and  Composition  be- 
tween Debtors  and  Creditors.  By  Charles  Edward  Lewis, 
Solicitor.     London  :  Bichardson  and  Co. 

It  would  be  a  mistake  to  suppose  that  the  voluminous  mass  of 
enactments  regulating  the  relations  of  debtor  and  creditor,  which 
has  lately  received  the  sanction  of  the  Legislature  in  the  new 
Bankruptcy  Act,  concerns  exclusively  or  chiefly  the  professional 
gentlemen  engaged  in  the  practice  of  English  law.  To  the  trader, 
a  knowledge  of  the  leading  provisions  of  a  Bankruptcy  Act  is,  in 
these  times  of  commercial  fluctuation,  scarcely  less  essential  than  an 
acquaintance  with  book-keepings  or  the  diurnal  perusal  of  the  city 
article  of  the  Times.  The  greater  part  of  what  used  to  be  known 
as  mercantile  law  is  now  interwoven  with  bankruptcy  practice,  in 
the  administration  of  which  it  is  that  the  most  delicate  questions 
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affecting  property  arise.  Nor  is  the  operation  of  a  code  of  bank- 
mptcy  confined,  as  might  be  supposed,  to  the  country  in  which  the 
bankrupt  estate  is  to  be  administered.  Certain  anomalies  in  the 
working  of  our  own  system  were  very  lately  elevated  to  the  rank  of 
a  grievance  by  the  English  public;  and  it  is  desirable  that  our 
conntrymen  should  keep  a  vigilant  eye  on  the  working  of  the  new 
English  system,  if  only  for  the  sake  of  protecting  themselves  against 
any  attempt  on  the  part  of  the  Court  of  Chancery  to  grasp  at  juris- 
diction over  persons  primarily  responsible  to  our  own  courts. 

Mr  Lewis's  treatise,  while  avoiding  the  discussion  of  difficult  and 
disputed  questions,  explains,  in  a  form  at  once  popular  and  accurate, 
the  law  as  it  has  been  actually  established  by  the  Legislature.  By 
the  aid  of  a  judidous  classification,  the  provisions  of  the  new  Act, 
as  well  as  those  of  the  Act  of  1849,  are  rendered  intelligible  to  the 
general  reader  who  may  not  have  the  time  or  the  inclination  to  seek 
for  the  pure  ore  of  legal  principle  among  the  mass  of  administrative 
details  with  which  it  is  necessarily  mixed  up  in  the  body  of  the 
statutes.  We  have  no  doubt  that  those  practitioners  in  Scotland 
who  may  have  occasion  to  examine  into  the  working  of  the  English 
bankruptcy  system,  will  find  in  Mr  Lewis's  work  an  excellent  guide 
to  the  discovery  of  the  intentions  of  the  Legislature. 


A  Treatise  on  the  Principles  of  Pleading  in  Civil  Actions.  By  Jahes 
Stephen  and  F.  F.  Finder,  Barristers-at-Law.  London :  J. 
and  B.  Stevens  and  Sons. 

Serjeant  Stephen's  Treatise  on  Pleading,  in  spite  of  its  technical 
character,  has  attained  a  reputation  not  confined  to  the  common  law 
courts  of  England.  His  is,  in  fact,  the  only  work  in  the  English 
language  which  enters  into  the  principles  that  ought  to  govern  the 
written  statement  of  a  case.  While  discoursing,  with  the  gravity 
becoming  the  professor  of  a  secret  art,  on  those  logical  subtleties 
that  were  once  the  opprobrium  of  English  pleading,  he  contrives, 
notwithstanding,  to  keep  in  view  of  the  reader  the  objects  to  be 
attained  by  scientific  pleading,  and  the  essentials  of  a  clear  and 
comprehensive  statement  of  the  grounds  of  action.  Although  the 
technicalities  which  were  the  admiration  of  the  adepts  in  this  once 
mysterious  art  are  now  for  the  most  part  exploded,  yet  the  work 
itself  will  continue  to  possess  the  same  interest  for  the  student  of 
law  that  the  grammar  of  a  forgotten  language  has  for  the  ethnolo- 
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fi^t ;  and  it  is  on  this  ground  that  we  have  ventored  to  bring  the 
work  under  the  notice  of  such  of  our  readers  as  are  concerned  with 
this  department  of  practice.  Had  the  compilers  of  the  Jndicatiire 
Act  had  an  opportunity  of  perusing  Stephen  on  Pleading,  we  Ten- 
tnre  to  say  they  would  not  have  inflicted  upon  us  that  inartificial 
and  dilatory  system  of  revised  and  adjusted  papers,  which  has  made 
Scotch  pleading  rather  an  obstruction  than  an  aid  to  the  diaooveiy 
of  the  merits  of  the  case. 

The  present  edition  is  intended  as  an  adaptation  of  this  standard 
treatise  to  the  new  and  more  simple  method  of  pleading  introduced 
by  the  Common  Law  Procedure  Acts.  How  far  the  editors  have 
succeeded  in  their  design,  we  must  leave  to  be  det^mined  by  those 
who  are  practically  conversant  with  the  practice  of  Westmmster 
Hall.  We  should  have  thought  that  it  was  not  possible  to  divest  Mr 
Stephen's  work  of  the  artificial  character  inherent  in  the  subject,  so 
as  to  adapt  it  to  the  requirements  of  modem  practice,  without  de- 
stroying its  identity  altogether ;  and  that  it  would  have  been  less 
troublesome,  and  more  satisfactory  in  the  result,  had  the  editors  ex- 
pended the  time  and  industry  which  have  evidently  been  bestowed 
on  the  present  edition,  in  elaborating  an  original  work  adapted  to 
the  requirements  of  the  existing  practice.  We  must  not  ibrg^ 
however,  that  the  main  principles  of  the  old  English  common  law 
system  remain  unchanged,  while  its  technical  excrescences  have 
been  pruned  away ;  and  believing,  as  we  do,  that  the  English  sys- 
tem of  practice  is  superior  in  principle  to  our  own,  we  commend  it 
to  the  attention  of  all  who  are  desirous  of  improving  the  procedore 
of  the  Court  of  Session. 


A  Treatise  on  the  Law  of  Marine  Insurance,  Bottomry j  and  Respond- 
entia.  By  Samuel  Marshall,  Esq.,  Seqeant-at-Law.  FonrA 
Edition,  by  William  Shke,  Seijeant-at-Law.  London :  Shaw 
and  Sons. 

When  Professor  Bell  first  gave  systematic  expression  to  those  de- 
partments of  mercantile  and  maritime  law  which  have  grown  up  with 
the  extension  of  commerce,  he  was  obliged  to  confess  that  he  drew 
his  inspiration  in  large  measure  from  the  English  decisions.  At  the 
present  time  our  indebtedness  to  English  authority  is,  if  possible, 
greater.  This  is  not  to  be  regretted.  In  maritime  law,  even  more 
than  any  other  class  of  questions,  it  is  desirable  that  unifoftnity  of 
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deciaon  should  prevail  amongst  the  several  jurisdictions  in  the 
United  Kingdom.    The  legal  profession  in  Scotland,  at  any  rate, 
have  no  reason  to  complain  that  it  is  so,  because  they  are  enabled 
to  reap  the  benefit  of  many  excellent  special  treatises,  the  work  of 
members  of  the  English  profesdon ;  and  which  never  could  have 
been  produced  in  Scotland,  simply  because  no  adequate  demand 
exists  for  such  works  within  the  limited  area  of  our  national  juris- 
diction.    Marshall  on  Insurance  has  long  been  deservedly  appre- 
ciated by  the  mercantile  lawyers  amongst  us»    The  last  edition, 
which  was  edited  by  the  late  Chief-Justice  of  Ceylon,  has,  we  un-* 
derstand,  been  out  of  print  for  a  considerable  time ;  and  it  is  satis- 
factory to  know  that  the  present  reprint  has  had  the  benefit  of 
revision  by  the  learned  Seijeant  whose  name  is  now  associated  with 
the  author's.    The  additions  made  by  Mr  Shee  are  less  numerous 
than  we  should  have  expected,  looking  to  the  immense  mass  of  deci- 
sions on  maritime  questions  that  are  annually  accumulated.    Such 
as  it  is,  however,  there  is  an  abundance  of  material  in  the  present 
edition  upon  every  conceivable  topic  connected  with  the  subject 
of  investigation ;  and  if  the  work  is  not  to  be  implicitly  relied  upon 
for  the  latest  decisions,  it  will  at  least  afford  very  important  aid  to 
the  student  or  practitioner  interested  in  such  questions. 


Introductory  Address  to  the  Scots  Law  Societyy  Session  1861-2. 
By  AxEXAiTDER  Nevay,  Esq.,  Advocate.  Printed,  at  the  re- 
quest of  the  Society, 'by  John  Forsyth,  Edinburgh. 

Mk  Nktat^s  address  belongs  to  a  class  of  rhetorical  efibrts,  of  which 
the  present  age  has  been  unusually  prolific.  The  lecture-room  in  our 
day  has  encroached,  to  a  considerable  extent,  on  the  province  of  the 
pulpit;  or  rather,  it  has  occupied  the  ground  derelinquished  by  the 
latter,  when  it  became  the  fashion  to  decry  political,  moral,  and 
assthetical  sermons.  We  suppose  the  time  will  come  when  news- 
paper editors  will  no  more  di^am  of  attempting  to  report  the  lectures 
delivered  within  the  bounds  of  their  circulation,  than  they  would 
now  think  of  treating  their  readers,  on  a  Monday  morning,  to  an  ab- 
stract qX  all  the  sermons  delivered  within  the  county  on  the  pre-> 
^ous  day.  But  in  the  meantime  the  novelty  of  the  thing  has  not 
quite  worn  off,  and,  accordingly,  the  published  lecture  is  still  adopted 
as  a  convenient  avenue  to  the  estate  of  autbonhip. 
About  this  time  last  year,  we  had  occasion  to  notice  one  of  the 
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very  best  examples  of  this  class  of  compositions  that  we  have  read— 
the  address  of  the  Lord  Advocate  to  a  debating  society  in  Glai^w. 
The  author  had  evidently  entered  on  his  theme  con  amore,  and  sac- 
ceeded  in  producing  a  paper  at  once  instructive,  eloquent,  and 
entertaining, — ^greatly  superior,  in  our  opinion,  to  the  address  which 
he  delivered  last  month  to  the  Dialectic  Society  of  Edinburgh.  It 
would  not  be  fair  to  the  author  of  the  address  now  before  us,  to 
compare  it  with  the  more  studied  efforts  of  the  accomplished  leader 
of  the  profession ;  but  it  will  bear  comparison  with  the  address  to  the 
Dialectic,  which  we  presume  it  was  intended  to  rival.  Althoagh 
not  professing  to  throw  any  new  light  on  the  plan  of  legal  educa- 
tion, it  is  creditable  to  the  taste  and  good  feeling  of  the  writer;  and 
for  those  who  have  seen  service  in  the  mimic  campaigns  of  the 
university  debating  clubs,  it  may  serve  to  beguile  a  vacant  hour, 
and  to  bring  back  many  pleasant  reminiscences  of  college  amaae- 
ments  and  aspirations. 


THE  MONTH. 

Obituary.  The  late  Sheriff  Morison. — We  have  to  record  the 
death  of  James  Mitford  Morison,  one  of  the  Sheriff-substitates  at 
Glasgow.  Cut  off  at  the  age  of  thirty-five,  we  cannot  point  to 
mach  achieved  by  him,  yet  we  feel  that  he  was  a  man  of  mark. 
He  was  a  native  of  Rothesay,  being  the  only  son  of  the  late 
Captain  W.  Morison,  of  the  Forty-third  Regiment.  He  was  eda- 
cated  at  the  Edinburgh  Academy,  and  at  Exeter  College,  Oxford, 
whence  he  returned  to  Edinburgh  to  pursue  his  legal  studies  at 
the  University.  He  passed  advocate  in  1852.  He  was  one  of 
the  contributors  to  ^^  Stuart's  Reports,"  and  at  a  later  period  to  the 
Scottish  Jurist.  He  also  edited  the  ^^  Lectures  on  Conveyancbg*' 
of  the  late  Professor  Menzies.  In  1859  he  married  the  onlf 
daughter  of  Mr  Robert  Rodger,  the  Procurator-fiscal  of  Renfrew- 
shire ;  and  soon  after  was  appointed  by  Sir  Archibald  Alison  to  the 
ofiice  he  held  at  his  death.  While  still  a  student,  his  companioofly 
seeing  the  force  with  which  he  threw  himself  upon  his  work,  and 
his  singular  aptitude  for  dealing  with  legal  principles,  anticipated 
for  him  a  brilliant  future;  but  he  himself  steadily  declared  that  he 
would  seize  the  first  opportunity  of  retiring  from  the  bar.    Those 
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who  knew  only  his  tall  figure,  firm  step,  confident  eye,  and  loud 
voice,  ooiild  little  imagine  that  he  was  a  martyr  to  want  of  confi* 
dence,  not  in  his  knowledge  of  law,  but  in  his  command  of  the 
resources  which  he  was  conscions  of  possessing.  Moreover,  he  never 
was  morally  satisfied  with  the  profession  of  an  advocate ;  and  great 
was  the  relief  to  his  mind  when  he  assumed  the  judicial  office,  and 
felt  that  he  had  no  temptation  to  do  anything  but  look  right  ahead 
in  quest  of  the  truth.  While  at  the  bar,  every  case  was  a  burden  ; 
and,  with  a  debate  in  preset,  he  wonld  start  from  his  sleep  at 
three  or  fonr  in  the  morning,  and  go  to  his  study  to  follow  out  some 
new  train  of  ailment  that  had  flashed  across  him ;  returning  to 
bed  only  in  time  to  snatch  an  hour^s  rest  before  setting  out  for  the 
Parliament  House,  where  he  was  always  one  of  the  fiirst  to  appear. 
What  else  was  to  be  expected  of  one  who,  when  a  boy,  bribed  the 
night-watchman  to  call  him,  lest  the  servants  in  his  mollher's  house 
should  neglect  to  waken  him  in  time  to  re-peruse  his  already  well- 
mastered  task  for  the  academy  ?  Although  an  enthusiastic  lawyer, 
his  reading  was  not  confined  to  professional  subjects,  but  embraced 
literature  of  all  kinds.  The  wonder  was,  how  he  found  time  to  read 
the  mass  of  books  that  he  devoured.  Yet  he  was  no  bookworm.  He 
had  the  keenest  relish  for  society  and  for  manly  exercises.  There 
was  no  more  welcome  guest  at  a  merry-making ;  and  for  boisterous 
spirits  and  extravagant  expression  of  political  opinion,  he  would 
have  been  worthy  of  a  place  at  the  Noctes  Ambrosianae.  On  a 
walking  expedition  he  was  the  first  to  reach  the  mountain-top ; 
with  him,  boating  meant  a  ten  or  twenty  miles'  stretch  at  sea ; 
and  fishing  a  night  in  the  open  air  ^dtb  a  mile  or  two  of  long  lines, 
and  a  bivouac  under  shelter  of  the  nearest  rock.  The  Volunteer 
movement  came  in  for  a  share  of  his  energy ;  and  he  was  appointed 
Colonel  of  the  Artillery  Brigade.  With  this  over-expenditure  of 
force  on  everything  he  did,  even  the  hours  of  recreation  failed  to 
refresh  or  restore  the  exhaustion  produced  by  the  earnestness  of  his 
professional  labours;  and  sharp  illnesses  had  alarmed  his  friends 
even  before  he  settled  in  Glasgow.  After  he  went  there  they  in- 
creased in  frequency,  but  his  indomitable  pluck  often  made  him 
persevere  in  discharging  his  public  duties,  when  a  sick-bed  would 
have  been  the  proper  place  for  him  ;  and  if  compelled  to  give  way 
for  a  time,  he  always  returned  to  his  work  too  soon,  though  his 
colleagues  were  ever  ready  to  relieve  him.     But  the  constant  strain 
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at  every  point  could  not  be  sustained :  the  elasticity  of  his  constitution 
gaye  way ;  and  he  sank  under  an  attack  of  disease  of  the  liver,  as  be 
was  on  the  eve  of  starting  for  the  south  of  England,  to  try  whether 
repose  and  a  warmer  climate  would  restore  tone  to  his  system. 

His  high  legal  attainments  and  gentlemanly  bearing  secured  the 
respect  and  esteem  of  the  procurators  of  his  court,  as  his  vigoroos 
sense  and  kindly  nature  did  those  of  suitors.  How  highly  he  was 
valued  by  his  colleagues,  may  be  gathered  irom  the  terms  in  which 
Sir  Archibald  Alison  and  Mr  Glassford  Bell  alluded  to  his  death. 
By  those  who  were  admitted  to  intimacy  with  him,  he  will  be 
remembered  as  a  man  of  fine  scholarship,  large  general  informaticHi, 
intense  earnestness  in  applying  himself  to  the  business  of  the 
moment,  combined  with  great  kindliness  of  disposition,  generosity 
of  temperament,  and  singular  warmth  and  depth  in  his  friendships. 

Transfer  of  Landsy  England* — We  are  glad  to  observe,  from  the 
address  recently  delivered  by  Sir  Roundell  Palmer  to  the  Law 
Amendment  Society,  that  he  is  ambitious  of  earning  distinction  in 
the  same  department  of  practical  reform  in  which  Lord  Westbon-. 
when  Attorney-General,  so  honourably  distinguished  himself.  The 
following  observations  upon  the  subject,  which  has  created  so  great 
an  agitation  amongst  the  English  profession,  prove  that  the  Solicitor- 
General  is  fully  alive  to  the  difficulties  of  the  question.  ^^  There 
was  a  pretty  general  agreement  amongst  that  branch  of  the  pro- 
fession to  which  he  belonged,  that  it  was  in  the  highest  degree 
desirable  to  simplify  land  transfers  and  land  titles.  But  he  for  one 
felt  that  there  was  a  little  disposition  to  shut  our  eyes  to  the  in- 
herent difiiculties  of  the  object.  It  might  be  desirable  that  the  trans- 
fer of  land  should  take  place  with  the  same  facility  as  the  transfer 
of  stock ;  but  then  it  was  not  desirable  that  one  man  should  bare 
an  easy  mode  of  selling  the  property  of  another  man.  With  regard 
to  titles,  if  any  system  of  clearing  them  by  parliamentary  process 
could  be  devised  without  injury  to  any  one,  he  should  be  ready  to 
apply  it  to  any  extent.  He  did  not  think  that  any  scheme  which 
would  lessen  the  dominion  of  the  owner  over  his  property,  or  which 
would  make  it  less  valuable  for  useful  purposes,  would  be  acceptable 
to  the  possessors  of  land  ;  and  he  doubted  if  it  would  conduce  to  the 
prosperity  of  the  country.  Anything  which  would  deprive  them  of 
the  power  of  making  settlements,  with  all  those  varieties  of  provi- 
sion to  which  they  were  accustomed,  would  be  a  sacrifice  of  sab- 
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stance  to  form.  He  should  be  deeply  indebted  to  the  Society^  or  to 
any  others,  if  they  suggested  a  mode  which,  without  depriving  them 
of  these  advantages,  would  give  them  the  benefit  of  simplicity." 

It  is  remarkable,  however,  that  with  all  this  affected  anxiety  to 
improve  their  system  of  land  securities,  the  English  lawyers  uniformly 
and  studiously  avoid  all  reference  to  the  Scotch  mode  of  registration, 
with  which  they  must,  to  a  certain  extent,  have  become  acquainted, 
through  the  medium  of  appeal  practice.  We  would  seriously  advise 
our  English  brethren  to  have  done  with  the  flummery  they  are  in 
the  habit  of  talking  on  the  subject  of  titles,  and  condescend  to 
study  the  system  that  has  been  worked  for  centuries  with  such  re- 
markable success  by  the  barbarians  north  of  the  Tweed. 

New  Chair  in  the  University  of  Glasgow. — In  terms  of  an  ordi- 
nance of  the  University  Commissioners,  ratified  by  her  Majesty  in 
Council,  the  Dean  and  Faculty  of  Procurators  of  Glasgow  have 
elected  a  Professor  of  Conveyancing  in  the  University  of  Glasgow. 
^Ir  Anderson  Kirkwood  of  Glasgow,  the  well-known  and  talented 
conveyancer,  was  unanimously  appointed. 

Chair  of  Scots  Law. — The  Faculty  of  Advocates  have  returned 
Messrs  George  Boss  and  Hamilton  Pyper,  advocates,  as  a  leet  to  the 
Court  of  Curators,  in  whom  the  ultimate  appointment  to  the  Scots 
Law  professorship  is  vested.     The  election  has  not  yet  taken  place. 

Legal  Appointments. — The  office  of  Political  Secretary  to  the 
Lord  Advocate,  vacant  by  the  appointment  of  Mr  Francis  Russell 
to  be  Sheriff-substitute  of  Roxburgh,  has  been  filled  up  by  the  ap- 
pointment of  Mr  A.  S.  Agnew,  advocate,  brother  of  the  honourable 
member  for  Wigton.  Mr  Abercromby  Dick,  advocate,  has  been 
appointed  Sheriff-substitute  of  Berwickshire ;  Mr  Robert  Orr,  ad- 
vocate, has  succeeded  Mr  Coventry  Dick  as  Sheriff-substitute  of 
Bute ;  and  Mr  Alexander  Erskine  Murray  has  been  appointed  to  the 
Sheriff-substituteship  at  Glasgow,  rendered  vacant  by  the  death  of 
^Ir  Morison. 

Glasgow  Winter  Circuit. — The  Glasgow  winter  Circuit  Court  of 
Justiciary  is  appointed  to  be  held  on  Thursday,  the  26th  day  of 
December  next,  at  twelve  o'clock  noon,  by  Lords  Ardmillan  and 
Neaves ;  William  Ivory,  Esq.,  Advocate-depute. 
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The  Bar. — ^Messrs  John  Blair  Balfonr  and  Andrew  Simon  Lamb 
were  admitted  members  of  the  Faculty  of  Advocates  on  25th  ult. 

[We  beg  to  call  the  attention  of  our  subscribers  to  the  Clasafied 
Tables  of  the  Scotch  and  English  Decisions  of  the  last  year,  which 
we  publish  in  this  number.  The  want  of  a  key  to  the  reported 
cases  in  former  volumes  of  our  serial  has  been  matter  of  regret  both 
to  ourselves  and  to  many  of  our  readers.  We  believe  that  the  digest 
of  English  cases  which  we  now  present  will  be  found  sufBciently 
specific  for  all  purposes  of  reference,  and  that  it  will  enable  the  reader 
to  trace  without  difficulty  the  latest  decisions  upon  all  points  illostra- 
tive  of  our  own  municipal  law.] 


COURT  OF  SESSION. 


FIRST  DIVISION. 
Bell  v.  Burt. — Nov.  6. 
Compensation — Liquid  and  UUquuL 
This  was  an  action  at  the  instance  of  James  Bell,  S.S.C.,  for  recovery 
of  L.732,  138.  7d.,  the  amount  of  forty-one  accounts  for  law  business  in- 
curred to  him  by  Burt,  under  deduction  of  L.119,  88.,  being  the  balance 
due  by  Bell  to  Burt  on  an  account-current  between  them.  Among  otiier 
pleas  in  defence,  Burt  contended  that  he  was  entitled  to  compensate  Bell's 
claim  for  business  charges  by  a  claim  of  damages  for  the  manner  in  which 
he  is  alleged  to  have  mismanaged  the  business  contained  in  accounts  >^06. 
14  and  17.  It  was  argued  that  all  accounts  were  incurred  under  one  con- 
tract  of  employment,  and  that,  therefore,  a  claim  for  damages  arising  out 
of  any  of  the  pieces  of  business  done  could  be  set  against  the  total  amoant 
of  the  accounts.  The  Court  held  that  compensation  on  the  ground  of » 
counter  claim  could  not  be  stated  in  all  circumstances.  Thus,  a  claim 
of  damages  for  defamation  could  not  be  set  off  against  a  claim  for  busi- 
ness charges.  In  the  present  case,  the  various  accounts  were  not  incurred 
under  one,  but  under  several  contracts  of  employment ;  and,  therefore,  a 
claim  of  damages  in  connection  with  one  of  these  contracts  could  not  be 
set  off  against  the  agent's  claims  under  the  others.  It  remained  to  be 
seen  whether  Mr  Bell's  alleged  malfeasance  under  accounts  Nos.  14  and 
17  could  be  pleaded  against  the  amount  of  these  several  accounts. 

Donald  r.  Donald. — Nov.  12. 
Divorce — Conjvgal  Eights  Act 
This  case  was  verbally  reported  by  Lord  Neaves.     It  is  an  action  of 
divorce  in  which  a  proof  has  been  allowed  and  partly  taken  before  the 
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Sheriff  Commissary  under  the  old  consistorial  law.  The  Conjagal  Rights 
Act  came  into  force  on  1st  November  last.  The  Coort  held,  that  as  that 
Act  abolished  the  machinery  under  the  old  law,  and,  in  particular,  the 
taMog  of  proofs  before  the  Sherifif  Commissaries,  the  Lord  Ordinary  must, 
in  regard  to  the  evidence  yet  to  be  adduced,  "  of  new  allow  a  proof"  to 
be  taken  before  himself,  as  provided  by  the  recent  Act. 

Mabianski  v.  Henderson. — Nov,  12.  # 

Interest — Expenses. 

William  Henderson,  writer  in  Hamilton,  acted  for  several  years  as  law 
ageot  of  Mrs  Marianski.  In  1860  they  raised  counter  actions  against 
each  other,  for  the  purpose  of  clearing  up  the  state  of  accounts  between 
them.  It  was  found,  on  taxation,  that  there  was  a  balance  of  L.16,  6s.  1  Od. 
dae  to  Henderson,  which  balance  was  immediately  paid  by  Mrs  Mari- 
anski. Henderson  demanded  interest  on  the  balance  from  1855,  when 
he  alleged  that  he  rendered  his  accounts,  and  also  the  expenses  of  both 
actions.  The  Lord  Ordinary  refused  both  these  demands,  holding  that 
the  accounts  were  not  rendered  till  after  the  actions  were  raised,  and  that 
Henderson  was  responsible  for  the  raising  of  both  actions.  Henderson 
having  reclaimed,  the  Court,  without  calling  on  the  opposite  side,  adhered 
with  expenses. 

Lord  Kiktore  and  Others  v.  The  Union  Bank  of  Scotland. 
—Nov.  20. 

Arbitration — Reduction. 

On  1st  June  1860,  the  pursuer,  Lord  Eintore,  executed  a  trust-convey- 
ance of  his  whole  estates  and  effects,  on  behalf  of  creditors,  in  favour  of 
the  other  pursuer,  Mr  Francis  Edmond.  A  deed  of  accession  was  exe- 
cated  by  the  creditors ;  and  in  this  there  was  inserted  a  clause  expressly 
bearing  that  Lord  Eantore  and  the  acceding  creditors  respectively  sub- 
mitted, in  case  of  difference,  to  certain  arbiters  named  in  succession,  *'  all 
claims,  debts,  and  demands,  which  we,  the  said  creditors,  according  to  the 
said  trust  disposition,  by  ourselves  and  our  agents  as  aforesaid,  or  our 
heirs  and  successors  respectively,  have  against  the  said  Earl  of  Kintore, 
with  full  power  to  the  said  arbiter  to  determine  the  extent  of  the  several 
debts  due  by  the  said  Earl  of  Eintore,  and  to  rank  and  prefer  the  several 
creditors  upon  the  trust  funds,  estates,  and  effects  disponed  and  conveyed 
as  aforesaid,  and  free  produce  thereof;  and  to  take  the  oaths  of  the  seve- 
ral creditors  upon  the  verity  of  their  debts,  and  all  other  probation  neces- 
sary for  instructing  the  claims  of  the  said  creditors  respectively."  The 
Union  Bank  acceded  to  the  trust,  the  trust  deed  being  signed  by  Mr  S. 
Hay,  the  manager  at  Edinburgh.  The  present  action  was  raised  to  cut 
down  the  bank's  claims  on  the  trust  estate,  on  the  ground  that  the  secu- 
rities held  by  them  had  been  fraudulently  obtained  from  Lord  Kintore  by 
Messrs  Blaikie,  his  late  agents.  The  Union  Bank  pleaded  in  defence,  that 
the  action  was  excluded  by  the  clause  of  reference  above  quoted ;  and  the 
Lord  Ordinary  (Kinloch)  sustained  the  defence,  holding  that  a  ground  of 
redaction  might  be  made  matter  of  reference,  like  any  other  plea.  The 
Court  adhered. 
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Commissioners  of  Leitm  Dock  v.  The  Colonial  Life  Assurance  Ca 

—Nov.  22. 
Property — Privilege — Harbour, 
In  1820,  the  Lord  Provost  and  Magistrates  of  Edinburgh,  to  whom  the 
port  and  harbonr  of  Leith  and  Newhaven,  and  sea-shore  within  the 
limits  thereof,  then  belonged,  granted  permission  to  the  London,  Leitb^ 
Edinburgh^  and  Glasgow  Shipping  Company,  to  erect  a  pier  at  Trinity 
*  xtending  into  the  sea,  at  which  passengers  might  be  landed  without  the 
intervention  of  yawls  or  small  boats.  The  permission  was  granted,  under 
a  reservation  to  the  community  of  ^'  all  rights  competent  to  them  as  pro- 
prietors of  the  port  of  Leith  and  its  dependencies."  The  pier  was  erected 
in  1821,  not  by  the  Shipping  Company,  but  by  the  Trinity  Pier  Company, 
to  whom  the  Shipping  Company  had  assigned  the  Act  of  Council  grant- 
ing permission  to  erect  the  pier.  The  assignation  was  made  without  the 
consent  of  the  Lord  Provost  and  Magistrates.  By  the  182  Yict,  cap.  bb, 
commonly  caUed  the  City  Agreement  Act,  the  port  of  Leith  and  its  de- 
pendencies were  transferred  to  the  pursuers.  In  1852,  the  defenders 
acquired  the  lands  of  Trinity,  and  in  1859  they  obtained  also  an  assigna- 
tion to  the  Trinity  Pier  Company's  right  to  the  Chain  Pier,  The  present 
action  has  been  raised  for  the  purpose  of  declaring  that  the  defenders  hare 
no  heritable  or  other  right  of  property  in  the  pier,  and  that  they  should 
be  decerned  to  remove  therefrom.  The  Lord  Ordinary  (Ardmillian)  held 
that  the  defenders  had  no  right  but  what  was  founded  on  the  permisdon 
of  the  Lord  Provost  and  Magistrates,  and  that  permission  was  not  trans- 
missible; and  therefore  the  defenders  had  no  right  to  the  pier.  His 
Lordship  did  not  dispose  of  the  conclusions  for  removing.  The  defenders 
reclaimed,  and  Mr  Ross  was  heard  in  support  of  the  reclaioiing  note. 
Without  calling  on  the  opposite  counsel,  the  Court  adhered. 


SECOND  DIVISION. 
Knox  (Rogers'  Trustee)  v,  M*Caul. — Nov,  8. 
Expenses — Gratuitous  Agency. 
The  present  action  was  brought  for  recovery  of  an  account  for  law  ex- 
penses, amounting  to  L.75,  alleged  to  be  due  by  Charles  M'Caul,  Heriot 
Cottage,  Edinburgh,  to  the  estate  of  the  late  John  Rogers,  S.S.C.  The 
defender  pleaded  prescription ;  and  this  plea  having  been  sustained,  the 
pursuer  referred  to  the  defender's  oath.  In  his  deposition,  the  defender  ad- 
mitted that  Mr  Rogers  had  been  employed  by  him  in  a  law-suit,  but  oolj 
on  the  condition  that  he,  the  defender,  was  to  bear  no  part  of  the  expense. 
The  Lord  Ordinary  (Ardmillan)  held  the  oath  negative  of  the  reference. 
The  pursuer  reclaimed,  and  pleaded  that  the  qnaMcation  attached  to  the 
defender's  admission  of  employment  was  extrinsic,  and  should  be  disre- 
garded. The  Court  held  that  there  was  no  question  of  extrinsic  or  in- 
trinsic in  the  case.  The  pursuer  had  failed  to  prove  the  contract  on  which 
his  claim  was  rested,  and  had  proved  one  of  a  different  character. 

Pet.^  Om>,—Nov,  12. 
Bepomng — Poor^s  Roll. 
The  petitioner,  now  on  the  poor's  roll,  craved  to  be  reponed  against  a 
decree  in  absence  obtained  against  her  before  she  was  on  the  poor's  roll 
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and  that  without  payment  of  expenses.  The  Court  held  that  they  had  no 
option  in  the  matter,  but  must,  in  terms  of  the  Act,  remit  to  the  Lord 
Ordinary  to  repone  on  payment  of  such  expenses  as  he  should  think 
reasonable. 

Edinburgh  and  Lgith  Brewing  Company  v.  John  Kexd. — Nqv.  12. 

Sale — Hejection — Mercantile  Amendment  Act. 

The  present  action  was  brought  for  the  balance  of  price  due  for  fifty 
hogsheads  of  ale  sold  to  the  defender.    In  defence,  it  was  pleaded  that  the 
parsners  had  violated  the  contract  by  not  supplying  the  goods  contracted 
for,  and  that  the  goods  having  been  bought  for  a  specified  and  particular 
purpose,  the  pursuers  must,  under  the  Mercantile  Law  Amendment  Act, 
be  held  to  have  warranted  them  as  fit  for  it,  and  so  were  not  entitled  to 
insist  on  the  action.     The  defender  averred  that  he  distinctly  explained 
to  the  pursuers  that  his  object  in  buying  the  beer  was  to  export  it,  and 
that  he  wished  beer  which  was  adapted  for  that  purpose ;  that  the  beer 
having  been  exported  became  unsound ;  and  that  part  of  it  had  been  sold 
at  a  great  sacrifice ;  that  when  he  received  this  intelligence  he  refused  to 
pay  the  balance  of  the  price,  and  intimated  the  failure  to  the  pursuers. 
The  case  came  before  this  Division  for  the  adjustment  of  issues.     The 
pursuers'  issue,  which  was  in  the  ordinary  form,  was  not  objected  to.    The 
defender  proposed  a  counter-issue,  as  to  whether  the  ale  was  sold  for  ex- 
portation ;  whether  it  was  fit  for  it ;  and  whether  timeous  notice  had  been 
given  to  the  pursuers.    The  pursuer  objected  to  this  issue,  as  irrelevant  to 
the  record  in  the  case.     The  Court  refused  the  defender's  issue,  holding 
that  he  had  failed  to  reject  the  goods,  and  had  merely  claimed  an  abate- 
ment of  the  price, — a  claim  which  he  was  not  entitled  to  make,  and  the 
advancement  of  which  was  inconsistent  with  the  maintenance  of  any  posi- 
tion he  was  entitled  to  take  up. 

WooDROw  V,  Wright. — Nov,  15. 

Loan  —  Writ  —  Principal  and  Agent, 

The  pursuer  brought  this  action  in  the  Sheriff  Court  of  Glasgow,  to  re- 
cover payment  of  L.30  lent  by  him  to  the  defender,  and  for  which  he  had 
received  an  I  O  U  from  the  defender's  clerk.  The  defender  averred  that 
he  had  received  the  money  to  account  of  a  debt  due  to  him  by  the  pur- 
suer, and  that  his  clerk  had  no  authority  to  grant  the  I  0  U.  The 
Sheriff-substitute  held  that  the  I  O  XJ  having  been  granted  without  autho- 
rity did  not  bind  the  master,  and  assoilzied  the  defender.  The  Sheriff 
adhered  to  this  judgment.  The  pursuer  brought  an  advocation,  and  con- 
tended that  he  had  proved  the  payment  of  the  money  by  the  defender's 
writ,  and  that  he  had  established  by  the  evidence  of  the  defender's  clerk 
the  footing  on  which  it  had  been  paid.  The  obtainiug  the  I O  XJ  was  the 
condition  of  his  paying  the  money ;  and  if  the  defender  repudiated  the 
transaction,  he  was  bound  to  restore  the  money.  At  all  events,^  when  the 
defender  knew  that  his  clerk  had  granted  the  I  0  IT,  he  must  be  held  to 
satisfy  it,  seeing  that  he  did  not  at  once  send  a  disclaimer.  Lord  Cowan 
and  Lord  Benholme  (abs,  Justice-Clerk)  held  that  the  judgment  of  the 
Sheriffs  was  correct.  Lord  Neaves  dissented,  on  the  ground  that  the 
pursuer  having  refused  to  pay  the  money  except  on  getting  an  acknow- 


602  DIGEST  OF  DECISIONS  IN 

ledgment  for  it  as  a  loan,  was  entitled  to  restitution  if  the  defender  Tefosed 
to  homologate  the  act  of  his  clerk  in  taking  it  on  that  footing. 

White  (Alexander's  Trustee)  v.  Alexander  and  Others.— ^(w.  15. 
Settlement — Legitime  exclusion  op 
The  late  Mr  Alexander,  manager  of  Glasgow  theatre,  died  on  the  15th 
of  December  1851,  karing  two  days  before  his  death  executed  a  will  in 
favoor  of  his  wife  as  execntrix  and  universal  legatary.     Their  childrai, 
after  his  death,  executed  a  ratification  of  the  testament,  and  subsequentlj 
Mrs  Alexander  made  certain  conveyances  in  their  favour.     Mrs  Alexaoder 
subsequently  became  bankrupt,  in  consequence  of  holding  shares  in  the 
Western  Bank.     The  trustee  on  her  estate  brought  a  reduction  of  the 
conveyances  to  the  children  as  gratuitous.     The  children,  in  defence, 
pleaded  that  they  were  creditors  of  the  executrix  in  respect  of  their  legi- 
tim,  and  contended  that,  in  consenting  to  the  universal  legacy  in  favoor  of 
their  mother,  they  did  not  depart  from  their  claim  to  legitim,  seeing  that 
the  dead's  part  alone  could*  be  so  disposed  of  by  their  father.    The  Goon 
held  that  the  deed  being  a  simple  testament,  did  not  affect  legitixn.    If 
there  had  been  anything  contained  in  it  expressly  excluding  the  children's 
claim  for  legitim,  such  exclusion  would  have  been  validated  by  the  chil- 
dreh*s  consent ;  but  there  was  nothing  of  this  nature  in  the  testament, 
and  it  must  be  held  as  carrying  to  the  universal  legatary  that  only  on 
which  the  testator  might  legally  test  * 

Moncrxepf  r.  Turnbull's  Trustees. — Nov.  15. 
Chtardian  and  Ward — Lunatic. 
The  present  action  was  brought  by  Mr  W.  Moncrieff,  as  cwratar  horn 
of  Mr  Thomas  TumbuU,  a  lunatic,  against  the  trnstees  of  the  late  Mrs 
Tumbull,  his  mother,  for  payment  of  the  whole  interest  arising  from  the 
residue  of  her  estate,  as  directed  by  her  settlement  and  codicils.  The 
trustees  maintained,  that  though  the  truster  had,  by  the  deed  and  certiiin 
codicils,  given  an  absolute  right  to  the  whole  interest  in  a  subsequent 
codicil,  she  had  left  it  to  the  discretion  of  the  trustees  to  fix  what  sums 
should  be  so  applied ;  and  stated  that  the  son,  being  already  amply  pro- 
vided for,  they  did  not  think  it  necessary  to  pay  over  the  whole  interest  to 
the  curator,  to  be  accumulated  by  him.  The  Lord  Ordinary  (Einloch) 
held  the  curator  boms  to  be  entitled  to  the  whole  interest,  but  the  Conrt 
recalled  his  mterlocutor,  and  lield  that  it  was  inadvisable  in  the  meantime 
to  consider  the  question  as  to  the  right  of  the  lunatic  to  the  whole  interest, 
seeing  that  the  parties  who  would  really  be  interested  (the  lunatic's  next 
of  kin,  and  the  residuary  legatees  of  Mrs  Tumbull)  were  not  represented 
in  this  discussion ;  and  further,  held  that  the  object  of  the  testator  irooM 
best  be  carried  out  by  the  trustees  allowing  the  interest  to  accumolate  as 
a  guarantee  fund  against  all  possible  contingencies. 

W.  Greig  and  M'Kirdy  v.  M*Callum. — Nov.  15. 

Expenses — Advocation. 

The  pursuers  brought  this  action  in  the  Sheriff  Court  of  Dumbarton, 

for  payment  of  a  sum  due  by  the  defenders  for  buildings  erected  for  him 

under  a  contract.     The  defender  stated  in  defence,  a  counter  claim  for 

damages  for  the  work  not  being  completed  within  three  months,  in  terms 
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of  the  eoBtract.  The  Sheriff  held  this  defence  not  releTaiit,  and  decerned 
for  the  amooBi  sued  for.  The  defender  advocaled ;  and  the  Coart  then 
altered  the  Sheriff's  jodgment,  held  the  defence  relerant,  and  remitted  to 
the  Sheriff  to  allow  the  defender  a  proof.  The  proof  having  been  taken, 
the  case  again  came  before  the  Goort ;  and  on  the  second  advocation, 
decree  was  prononneed  against  the  defender.  On  the  question  of  ex- 
penaes,  the  defender  contended  that  he  shonM  not  be  liable  for  the  ex- 
penae  of  the  first  advocation,  seeing  that  he  had  been  snccessfal  in  it. 
The  Court  held  him  liable,  oa  the  groond  that  the  whole  of  that  expense 
had  beea  occasioned  bj  him  averring  facts  which  he  was  unable  to  prove. 

Andebson  and  Others  v.  Lord  Morton. — iVbr .  22. 
Propertt/'-'Righi  of  Way—TUU  to  Sue. 
The  present  action  was  raised  by  five  pursuers  (of  whom  two  are  now 
dead),  for  the  purpose  of  establishing  by  declarator  a  public  right  of  way 
from  Aberdoor  to  the  works  of  the  Carron  Company  at  Starleybum,  over 
the  def<rader*s  lands*  The  simunons  also  contained  petitory  conclusions, 
for  the  purpose  oi  having  obstructions  removed.  The  pursuers  were  suc- 
eesfiful  in  establishii^  tl^  public  right  of  way,  and  the  surviving  pursuers 
were  now  insisting  on  the  petitory  conclusions,  to  the  effect  of  having  ob- 
atmctioiis  remov^  The  decoder  pleaded  thieit  they  had  no  title  to  insist 
without  sisting  the  representatives  df  the  deceased  pursuers.  The  Court 
repelled  this  ^ea,  'on  the  ground  that  each  pursuer  had  an  independent 
title,  as  a  member  of  the  public,  to  insist  in  such  an  action. 

Wilson  v.  Stbako  Jlnd  Weib. — Nov.  22. 
Eeparaikm — Siemder. 
This  was  an  advocation  from  the  Sheriff  Court  of  Lanarkshire.  The 
poraner,  John  Wilson,  commissioft-merGhant  in  Glasgow,  brought  this 
actiOD  against  Gilbert  Weir,  merchant  m  Glasgow,  and  WiHiam  Strang, 
iroo-merchaot  there,  for  L.1000,  or  saeh  ssm  as  might  be  found  rea- 
sonable;, as  damages  sustained  by  him  in  consequence  of  the  defenders 
having,  in  or  near  Glasgow,  and  in  the  presence  of  various  parties,  and 
with  the  yiew,  mier  cdia^  of  getting  the  pursuer  excluded  from  society,  or 
at  least  expelled  from  or  prevented  from  subscribing  to  and  attending  the 
Royal  Exchange  Beading-room  of  Ohisgow  (of  which  he  was  a  member 
for  some  time  past),  been  in  the  custom  of  slandering  and  defaming  the 
pnrsner.  The  Sheriff  found  Strang  liable  in  L.20  of  damages,  and  Weir 
in  L.IO.  The  defenders  advocated,  and  the  Court  altered  the  Sheriff's 
judgment,  and  assoilzied  the  defenders. 

MKlloRD  V.  Adam  and  Others. — Nov.  22. 
Arbitration — ContracU 
This  action  was  brought  by  a  builder  in  Glasgow  against  the  trustees 
of  a  chapel  for  the  balance  of  the  contracted  price  for  its  erection,  and  for 
other  works  not  indnded  m  the  contract,  llie  defenders  pleaded,  on  the 
merits,  that  the  accoimt  was  improperly  made  up  with  regard  to  measure- 
ments ;  that  the  pursuer  had  used  larger  stones  than  required  by  the  con- 
tract, and  had  charged  more  than  the  contract  price ;  and  that  in  other 
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parts  of  the  work  the  pursuer  had  used  materials  inftdor  to  those  required 
by  the  contract,  while  he  had  charged  the  full  contract  price.  The  de- 
fenders stated  the  preliminary  plea,  that  the  pursuer  was  bound  by  the 
contract  to  allow  these  matters  to  be  settled  by  the  architect,  who  was 
named  arbiter  in  the  contract.  The  Lord  Ordinary  repelled  this  preli- 
minary plea,  and  the  Court  adhered ;  holding  that  as  there  was  nothing 
to  fix  who  were  to  be  architects,  or  to  prevent  the  defenders  from  chasgisg 
the  architect,  the  clause  implied  no  more  than  that  the  architects  were  to 
have  the  final  det^rmmation  of  those  things  which  are  generally  left  to  the 
architect's  decision  in  carrying  on  the  work,  or  in  seeing  that  it  bad  been 
properly  completed. 

Whitehead  and  Morton  v.  Galbraith  and  Collen. — Nov,  23. 
Caste— /nferesf. 
In  this  case,  Whitehead  and  Morton  presented  a  petition  to  the  Court 
to  grant  decree  for  costs  which  had  been  awarded  by  the  House  of  Lords, 
and  for  interest  thereon.  'This  petition  the  Court  (fismissed  as  incompe- 
tent. On  22d  July  last,  the  House  of  Lords  reversed  this  judgmoit : 
and  the  petitioners  now  asked  the  Court  to  apply  the  judgment  as  for 
decree  for  the  costs  formerly  awarded,  and  for  interest  to  this  date.  The 
respondents  objected  to  the  charge  for  interest.  The  Court  held  that 
mterest  should  be  paid  from  the  date  at  which  the  decree  should  hare 
been  given — viz.,  the  date  when  the  origmal  petition  was  presented. 

Suep.,  Pubdie  v.  Bbtson. — Nov.  23. 
Suspension — Caution, 

In  this  suspension,  the  Lord  Ordmary  had,  on  3d  October,  passed  the 
note  on  caution.  Purdie  had  failed  to  find  caution  for  a  month;  and 
thereafter  the  Lord  Ordinary,  on  6th  November,  pronounced  a  decree 
against  him  for  expenses.  The  suspender  reclaimed,  and  pleaded  that  he 
was  only  able  to  find  juratory  caution.  The  Court  held^  that  as  the  note 
had  only  been  passed  on  condition  of  caution  being  found,  and  caution 
not  having  been  found,  the  bill  was  out  of  Court. 


OUTER  HOUSE. 

Liquidators  of  Western  Bank  v.  Buchanan  and  Others. — Nov,  12. 

Trust — Liability, 

The  following  is  the  interlocutor  of  the  Lord  Ordinary : — "  Edinburgh. 
12th  Nov.  1861. — The  Lord  Ordinary  having  heard  parties'  procuratore, 
and  made  avizandum,  and  considered  the  closed  record,  process,  and  pro< 
dactions,'and  in  particular  the  joint  minute  for  the  parties,  renounciDg 
further  probation  on  the  merits  of  the  case,  repels  the  objections  stated 
against  the  title  and  interest  of  the  pursuers  to  insist  in  the  present  action : 
Finds  that,  by  the  terms  of  the  contract  by  which  the  defenders  became 
partners  of  the  Western  Bank,  they  did  not  undertake  any  perscmal  lia- 
bility, but  that  of  trustees  only :  And  finds  that  they  are  not  liable  io 
the  calls  now  pursued  for  personally,  but  only  to  such  extent  as  thej 
may  possess  funds  belonging  to  the  trust  estate   constituted  m  their 
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name  ander  the  marriage  contract  of  Charles  Wilsone  Brown  and  Ellen 
Bachanan ;  and  appoints  the  cause  to  be  enrolled,  in  order  to  be  pro- 
ceeded with  in  accordance  with  these  findings. — W.  Penney/' 
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Su8p,j  DoNAij>soN  V.  LiNToy. — Nov.  18. 

Evidence — Credibility, 

The  complainer,  Sasan  Donaldson,  stated  that  she  was  called  as  a 
witness  for  the  prosecutor,  in  a  complaint,  under  the  Public  Houses  Act, 
against  John  Moonej  and  Mary  Ann  Greig.  Both  parties  were  convicted, 
and  their  conyictions  set  forth  that  the  case  had  been  proved  by  the  oath 
of  Sasan  Donaldson,  Alexander  Cox,  etc.,  credible  witnesses.  After  this, 
the  judge  issued  a  warrant  of  commitment  against  the  complainer,  on 
the  ground  that  she  did,  in  giving  her  evidence^  wilfully  conceal  the  truth, 
and  af^ udged  her  to  be  committed  to  prison  for  thirty  days  at  hard  labour. 
Argued  for  the  complainer  :  the  suspension  was  good,  though  there  was 
no  respondent  called ;  Mr  Linton  was  the  prosecutor  in  all  proceedings 
under  the  Forbes  Mackenzie  Act,  in  his  public  capacity.  On  the  merits, 
the  conviction  for  the  perjury  was  quite  inconsistent  with  the  magistrate's 
description  of  the  complainer  as  a  credible  witness.  The  Court  did  not 
consider  it  necessary  to  decide  the  question  of  the  competency  of  calling 
Mr  Linton,  as  the  objection  on  the  merits  was  clearly  without  foundation. 
The  statement  in  the  conviction,  as  to  the  witness  being  credible,  meant 
BO  more  than  that,  in  so  far  as  necessary  for  the  case,  her  testimony  was 
credible.    The  bill  was  refused,  with  expenses. 

Thomas  Law  and  Mary  Turner,  Complatners^  r.  Thomas  Linton, 

Jiespondent — Nov.  18. 

Separation  of  Trials — Art  and  Part. 

The  complainers,  and  certain  other  parties,  were  charged  with  com- 
mission of  a  breach  of  the  peace,  and  the  complainers  with  contravention 
of  sec.  159  of  the  Edinburgh  Police  Act  (1848),  in  so  far  as,  on  29th 
October  1861,  the  complainers,  and  the  other  parties,  did  all,  or  each,  or 
one  or  more  of  them,  in  the  house  in  South  Bridge  Street,  occupied  by  the 
complainers,  behave  in  a  disorderly  manner ;  and  in  so  far  as,  same  date 
and  place,  the  complainers  did,  in  contravention  of  sec.  159  of  the  Edin- 
burgh Police  Act  (1848),  "suffer  riotous  or  disorderly  conduct."  The. 
judge  of  the  Police  Court  found  the  complainers  guilty  of  suffering  the 
riot,  and  found  the  complaint  not  proved  against  the  other  parties.  The 
complainers  being  imprisoned,  prayed  for  suspension  and  liberation — 1st, 
Because  the  charge  of  disorderly  conduct  not  being  proved,  the  charge  of 
suffering  it  should  be  held  not  proved  also ;  and  2d,  Because  the  com- 
plainers moved  for  a  separation  of  the  trials  of  themselves  and  of  the  other 
parties  charged  with  disorderly  conduct,  that  they  might  adduce  them  as 
witnesses  in  reference  to  the  charge  of  contravention  of  the  Police  Act  by 
suffering  disorderly  conduct.  The  Court  held  that  it  was  within  the  dis- 
cretion of  the  magistrate  to  separate  the  trials,  or  to  refuse  to  do  so. 
This  Court  had  nothing  to  do  with  the  exercise  of  that  discretion  by  re- 
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fiiauig  to  Bepnate  the  trials.  As  to  the  otho*  ground  of  mtgiemiaiL 
thongh  the  charge  of  riot  might  not  be  prored  agaiast  aaj  xne  of  the 
parties  accused  of  it,  there  siay  stiU  hare  beea  a  riot  ia  wfaicii  Mne  d 
these  parties  were  engaged,  and  which  yet  the  complainers  may  hare  per- 
mitted. If  the  judge  had  sufficient  evidence  of  that,  and  thej  were  not 
to  judge  of  the  enfficiem^  of  the  endence,  he  was  warranted  in  ooDvict- 
ing  the  complainers. 

Su^.  and  Lib.^  Ann  Doi^AiJ>soN,  Camplcdnery  v.  Henbt  Buchan, 

MeqHmdent. — Nov.  IS. 

Libel — Belevtmcy. 

The  main  ground  of  suspension  was,  that  the  compUdnt  contained  no 
relerant  charge  of  reset,  in  respect  that  it  did  not  state  that  the  property 
alleged  to  have  been  resetted  had  been  actually  stolen,  nor  from  whoa 
nor  by  whom  it  had  been  stden,  nor  the  time,  place,  or  mode  at  or  is 
which  the  thefl  had  been  committed.    The  complaint,  which  is  dated  16th 
July  1861,  is  as  follows : — "  Unto  the  honourable  the  Mi^istrates  of 
PoUce  of  the  burgh  of  Stirling,  the  complaint  of  Henry  Bacbas,  soperis- 
tendent  of  Police  of  the  burgh  of  Stirling  for  the  public  interest,  hnmbly 
showeth,  that  Ann  Donaldson,  lately  residing  in  Alva,  and  county  of  Star- 
ling, has  been  guilty  of  the  crime  of  reset  of  theft,  actor  or  art  and  part, 
in  so  far  as,  upon  the  21st  day  of  June  1861,  or  upon  one  or  other  dsjs 
of  that  month,  within  the  dwelling-house  or  premises  possessed  by  John 
Stupart,  maltster,  situated  in  Bang  Street  of  Stirling,  she  did  wickedly  and 
feloniously  reset  and  receive  one  white  cotton  petticoat,  one  pair  clotli 
drawers,  two  white  cotton  night- wrappers,  two  lace  collars,  four  pieces 
of  lace,  two  muslin  night-caps,  one  striped  muslin  petticoat,  one  blaci 
veil,  one  pair  tweeled  cotton  drawers — the  property  of,  or  in  the  lawftii 
possession  of  the  said  John  Stupart,  residing  in  King  Street  aforesaid— 
she,  the  said  Ann  Donaldson,  did  reset  and  receive  the  said  articles,  weD 
knowing  the  same  to  have  been  stolen,  and  the  value  of  said  articles  is 
less  than  L  JO  sterling.    It  is  therefore  craved  that  warrant  be  granted 
for  apprehending  and  bringing  the  said  accused  into  Court  to  answer  to 
this  complaint,  for  citing  witnesses  for  both  parties,  and  that  the  said 
accused  be  thereafter  punished  according  to  law,  or  that  such  other  judg- 
ment be  given  as  the  case  may  require,  according  to  justice."     The  sus- 
pender had  pleaded  guilty.    The  Court  unanimously  sustained  tbe  ob- 
jection to  the  relevancy;  quashed  the  conviction;  and  found  the  sob* 
pender  entitled  to  expenses.     The  Lord  Justice-Gerk :  I  think  that  if  ^^ 
were  to  disregard  this  objection,  and  sustain  this  conviction  in  the  fa^re  of 
it,  our  judgment  would  be  fraught  with  the  most  dangerous  oonseqoence^. 
In  the  trial  of  proper  police  cases,  as  when  a  party  is  brought  op  as 
drunk  and  disorderly,  eren  if  a  written  complaint  is  necessary,  it  may  not 
be  necessary  that  that  complaint  should  assume  the  form  of  a  t^^ 
libel,  or  should  consist  of  a  major  and  minor  proposition  like  an  indictineDt. 
In  such  a  case  it  is  quite  sufficient,  if  there  be  a  proper  allegation,  that  at 
a  certain  time  and  in  a  certain  place  the  party  committed  a  oontraventioD 
of  the  Acts  of  Parliament,  or  facts  are  set  forth  involving  such  a  cootra- 
vention.    But  where  the  accused  party  is  accused  of  that  which  is  acruD«. 
as  reset  of  theft  is,  I  think  it  makes  very  little  difference  to  what  tribimai 
the  prosecutor  resorts  as  regards  his  obligation  to  state  the  offence  r^ 
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levaotij.  It  18  jast  aB  iiieiind>eDt  on  the  proseeiitor  in  a  Police  Court 
to  state  a  charge  in  a  complaint  relevantly,  ae  it  is  for  the  Lord  Ad7ocate 
in  this  Oonrt  to  state  suchja  charge  relevantly  in  an  indictment ;  and  any 
defect  that  goes  to  absolate  irrelerancy,  is  jnst  as  fatal  to  a  charge  in  a 
Poliee  Conrt  as  to  the  rrieyaiicy  of  an  indjctmeut  in  the  High  Court  of 
Justiciary.  I  am  quite  satisfied  that  this  is  not  a  charge  of  reset  of 
theft ;  it  is  defectite  in  the  statement  of  that  which  is  essential  to  the  de- 
fence, and,  therefore,  that  the  magistrate,  in  comrieting  on  this  charge, 
exceeded  his  jurisdiction. 


fngUajr  CaaeB. 


Policy  of  Assubahce — Notice  of  Assignment — In  order  to  entitle  the  assignee 
of  a  policy  of  aasiiraiice  to  priority  oyer  eubseqaent  afisignees,  it  is  not  neces- 
BBiy  toat  notice  to  the  insnranee  company  of  the  assignment  should  be  giyen  in 
writing ;  and  Terhal  notice  by  the  aflsignor  of  the  pokey  to  the  resident  dirednr 
of  the  49ompaiiy,  as  such,  held  sufficient,  ihou^  he  made  no  entry  of  it  in  the 
books,  and  retired  from  holding  offiee  without  making  any  communication  about 
it  to  the  company.  The  M.  R. :  Suppose  the  office  refused  to  reeeive  any  notice 
at  all,  it  was  dear  that,  if  the  notice  was  given,  it  would  be  good  notice,  so  as 
to  eaoable  an  assignee  or  trustee  to  obtain  priori^.  Suppose  it  was  the  dnty  of 
the  penon  who  leoelTed  the  notice  to  make  an  entry  of  it  in  a  book,  and  he 
omztied  to  enter  it,  such  misconduct  could  not  prejudice  the  rights  of  the 
assignee;  and  if,  after  having  received  the  notice,  and  omitted  to  make  the 
entry,  he  forgot  the  notice,  and  received  notice  of  another  assignment,  that 
could  not  affect  the  rights  of  the  first  assignee,  thon^,  as  to  the  second  assignee, 
the  transaction  might  give  him  a  remedy  against  the  company  on  account  (S  the 
negligence  of  thdr  officer.  It  would  be  similar  to  the  case  where,  on  application 
being  made  to  a  trustee,  he  told  the  applicant  that  no  notice  of  any  incumbrance 
on  the  trust  fnnd  had  been  given,  having  forgotten  it,  and  where  he  was  hekl 
liable  to  make  good  the  loss  occasioned  by  the  wrong  information.— (iVJE>rtft 
Briiisk  Insurance  Co.  v.  HaUett,  9  W.  R.  880.) 

Will — Legacy  in  Satisfaction, — ^The  testator  covenanted,  on  the  marriage  of 
his  son,  with  the  trustees  of  the  settlement,  that,  if  tiie  son  died  in  the  lifetime 
of  his  intended  wife,  he  (the  covenanter)  would  pay  the  widow  L.lOO  a-year 
during  her  widowhood,  the  first  payment  to  be  made  six  months  after  the  death 
of  her  husband.  By  his  wUl  the  testator  gave  his  daughter-in-law  a  legacy  of 
L.100  per  annum  during  widowhood,  to  commence  from  the  death  of  the  tes- 
tator or  her  husband,  which  should  last  happen,  and  charged  upon  the  share 
which  her  husband,  the  testator^s  son,  tooK  in  his  residuary  estate;  and  he 
directed  all  his  debts  and  legacies  to  be  paid  out  of  his  estate,  and  provided  that 
in  no  case  should  the  annuity  thereby  provided  for  his  daughter-in-law  be  in 
any  way  affected  or  disturbed.  Held^  on  the  construction  of  the  will,  that  the 
provision  in  the  will  was  not  a  satisfaction  or  performance  of  the  covenant,  and 
that  the  daughter-in-law  was  entitled  to  botn  annuities.  The  M.  R. :  It  ap- 
peared-in  the  will,  in  various  places,  that  the  testator  entertained  great  regiml 
for  his  daughter-in-law ;  he  also  anticipated  his  son  dying  in  his  ufetime,  and 
expressly  directed  that  in  no  case  should  the  annuity  thereof  instituted  for  his 
daughter-in-law  be  in  any  wise  affected  or  disturbed.  This  pointed  to  pure 
bounty,  because,  if  the  annuity  were  a  debt  due  and  payable  out  of  his  estate,  it 
could  not  be  affected  or  disturbed.  In  addition  to  this,  he  provided  t^t  all  the 
debts  due  and  owing  by  or  recoverable  from  him  or  his  estate  should  be  e3n[»ressly 
paid ;  and,  at  the  end  of  the  will,  a  trust  was  created,,  in  case  the  personal  estate 
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was  insafficient  for  payment  of  all  his  debts  and  legades  out  of  the  real  estate.— 
(CharUan  v.  West,  9  W.  B.  884.) 

Merchaot  Shippino  Act,  1854  (17  &  18  Vict.,  c.  104)— ZiaWtoy.— The  pto- 
yiso  in  sec.  604  of  the  Merchant  Shipping  Act,  1854,  fixing  the  Tahie  of  the 
ship  causing  a  collision,  and  its  fteight  at  not  less  than  £.15  per  ton  vfaere 
liaoility  is  incurred  in  respect  of  loss  of  life  or  personal  injury,  is  not  amlicable 
to  cases  where  the  representatives  of  the  persons  injured  naye  been  Hatwnfld  out 
of  Court,  and  the  omy  claims  made  are  in  respect  of  injury  to  the  ship  and 
goods.  Wood,  y.  G. :  The  legitimate  constniction  of  the  section,  I  think,  is 
this : — Suppose  a  ship  to  be  re^y  worth  L.1500,  but  at  L.15  a-ton  to  be  woitb 
L.8000,  and  suppose  fifty  persons  to  be  hurt,  the  Board  of  Trade  will  take 
L.1500,  which  happens  to  be  the  whole  value  of  the  ship,  then  I  apnrehend  the 
owner  of  the  goods  has  a  right  to  say  the  value  must  be  taken  at  Ll5  a-too ; 
so  that,  when  tnose  who  are  iniured  in  life  or  limb  have  taken  their  L.30  a-head 
out  of  the  fund,  there  will  still  be  left  untouched  L.1500,  the  real  value  of  the 
ship ;  and  the  object  of  the  section  is  to  keep  the  fund  available  in  respect  of 
damage  to  property  clear,  by  throwing  on  the  other  fund  the  damage  in  respect 
of  death  or  personal  injury. — {Nizon  v.  Roberts,  9  W.  R.  890.) 

Construction—"  Or"  and  "anrf."— A.  devised  as  follows : — "  As  to  my  real 
estate,  if  my  daughter  dies  before  she  arrives  at  lawful  age,  or  having  no  hvfnl 
issue,  then  I  leave  my  real  and  all  my  other  property  to  J.  J.  and  D.  H. ;  but, 
in  case  my  daughter  shall  have  lawful  issue,  1  leave  the  whole  of  my  property, 
real  and  personal,  to  her  and  her  heirs."  The  daughter  married,  and  died  with- 
out issue,  after  attaining  the  age  of  twenty -one.  Held  by  the  Ex.  Ch.,  tint,  on 
attaining  the  age  of  twenty-one,  the  daughter  took  an  estate  in  fee  by  deeoent ; 
and  that,  therefore,  the  devise  to  J.  J.  and  D.  H.  never  took  effect.  WilhamE^ 
Crompton,  Blackburn,  and  WiUee,  JJ. :  We  are  of  opinion  that  the  judgmeot 
ought  to  be  affirmed.  Nothing  can  be  clearer  in  point  of  construction  than  that 
the  limitation  over  to  the  testator's  brother  and  Dorothy  Harris,  if  the  will  hid 
stopped  at  that  limitation,  could  only  have  taken  effect  in  the  event  of  the 
testator's  daughter  dying  under  age  without  issue.  The  question  is,  whether 
the  subsequent  expressions  in  the  will  are  so  strong  as  to  establish  the  oppaate 
intention,  in  that  the  limitation  over  is  to  take  effect  in  the  event  of  thedau^- 
ter  dving  at  any  age  without  issue,  no  regard  being  had  to  the  words,  "  If  vaj 
daughter  dies  before  she  arrives  at  lawful  age ;"  or,  rather,  those  words  being 
rejected  as  idle  and  inoperative.  The  expression  which  raises  this  question,  viz., 
^*  that  in  case  my  daughter  shall  have  lawful  issue,"  to  her  in  fee,  seems  to  us  to 
have  no  such  effect.  It  expresses  affirmatively,  that  if  the  daughter  has  iasae, 
she  is  to  take.  It  does  not  necessarily  negative  that  she  is  to  take  if  she  lives  to 
be  of  full  age. — (Johnson  v.  Simcock  and  Another,  9  W.  R.  895.) 

Leqact — Bonus, — A  testator  having  shares  in  a  joint-stock  company,  be- 
queathed some  of  them  specificallv,  and  treated  the  remainder  as  part  of  the 
general  estate,  which  he  bequeathed  on  certain  trusts.  After  his  death,  a 
krge  sum  was  found  due  and  paid  out  of  his  estate  to  the  company,  in  con- 
sequence of  which  a  bonus  was  declared.  Held  by  the  L.  J.  (reversing  the 
decision  of  the  Master  of  the  Rolls),  that  such  bonus  was  a  profit  in  the 
year  in  which  it  was  declared,  and  was  payable  to  the  specific  legatees  and 
tenants  for  life.  Turner,  L.  J. :  Then  arises  the  question,  whether  this  is  to 
be  considered  as  a  bonus,  or  whether  it  is  to  be  considered  as  dividend? 
Now,  a  number  of  cases  have  been  cited  on  that  subject.  I  do  not  mean  to  go 
through  them,  for  I  think  it  is  unnecessary  to  do  so  on  the  present  occasion. 
This  is  clearly  not  reserved  capital  which  belonged  to  this  cpmpany ;  there  was 
no  intention  on  the  part  of  the  companv  to  reserve  it.  It  is  nothing  more  than 
a  debt  which  is  due  from  the  estate  of  Mr  Stainton  to  the  company,  and  which 
was  paid  by  the  estate  of  Mr  Stainton  after  the  death  of  the  testator.  What  is 
the  effect  of  that  payment?  If  a  debt  which  is  due  to  a  partnerdiip  is  paid  io 
any  given  year,  as  I  apprehend,  the  money  which  is  received  in  respect  of  that 
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debt  constituteB  part  of  the  profits  of  the  year.  No  answer  was  giyen  to  the 
suggestion  that  was  made  in  the  course  of  the  argument, — supposing  this  to 
have  been  a  sum  which  had  accrued  due  to  the  company  in  the  course  of  the 
dealinsB  and  transactions  of  the  company  between  them  and  Mr  Stainton,  in  his 
individnal  character,  and  had  become  due  within  the  last  two  years,  and  had 
been  paid  by  Mr  Stainton  to  the  company,  or  by  his  executors  to  the  company 
after  his  death,  could  it  be  said  that  the  sum  so  received  was  not  the  profit  of 
the  year  in  which  it  was  received? — (Macktren  v.  Stainton,  9  W.  B.  908.) 

Succession  Duty  Act— "/Vecfeccwor."— Bv  a  marriage  settlement  the  wife 
(who  had  been  previously  married^  settled  L.6000  upon  trust  for  herself  for 
life;  remainder  to  her  intended  nusband  for  life;  remainder  as  she  should 
appoint ;  and  the  husband  agreed  within  twelve  months  after  the  marriage  to 
pay  L.  10,000  to  the  trustees,  to  be  held  upon  trust  for  him  and  his  intended 
wife  saccesfiively  for  life,  and  after  the  death  of  the  survivor  then  to  the 
children  of  the  intended  maniage ;  and  in  d^ault  of  such  children,  then  equally 
between  the  children  of  the  intended  wife  by  her  former  marriage.  The  sum  of 
L.10,000  was  paid  to  the  trustees  by  the  nusband  after  the  marriace.  There 
was  no  ifisne  of  the  second  marriage.  Held,  on  the  construction  of  uie  Succes- 
sion Duty  Act,  that  the  children  of  the  former  marriage  who  succeeded  to  the 
fund  on  the  death  of  the  survivor  of  the  husband  and  wife  derived  their  inte- 
rest from  the  husband  as  ^^  predecessor,*'  and  not  from  their  mother,  the  wife ; 
and  were  accordingly  chargeable  with  duty,  as  strangers,  at  10  per  cent.  The 
M.  R. :  Where  by  a  settlement  property  is  settled  in  such  a  way  that  the 
ownership  or  power  of  disposing  of  it  is  transferred  from  the  settler  to  another 
person,  the  new  owner  or  donee  of  the  power  is  the  ^^  predecessor,*'  within  the 
meaning  of  the  Act,  from  whom  the  succession  must  be  traced. — In  re  Ramsay's 
Settlement,  9  W.  R.  910.) 

Appobtionmemt — Power. — Capital  of  a  trust  fund  settled  for  the  benefit  of 
the  children  of  the  donee  of  the  power  in  the  manner  thereinafter  mentioned, 
viz.,  to  pay  L.2000  to  each  of  the  daughters,  as,  and  when  they  attained 
twenty-four  years ;  and  as  to  the  residue  of  such  capital,  to  divide  the  same 
between  his  sons  equally,  if  more  than  one,  as,  and  when  they  respectively 
attained  twenty-one  years.  Held,  that  the  apportionment  was  good  as  to  those 
of  the  daughters  who  would  attain  twenty-four  within  twenty-one  years  after  the 
death  of  the  donee ;  but  bad  as  to  the  sons  and  the  other  daughters  of  the  donee. 
The  M.  R. :  Where  there  is  a  gift  to  a  class  of  persons,  some  of  whom  are  within 
the  limits  allowed  by  law,  and  others  not  withm  such  limits,  as  the  claas  cannot 
be  ascertained  until  the  period  allowed  by  law  has  elapsed,  the  whole  gift  is  void. 
But  where  the  gift  is  ot  a  given  sum  to  each  member  of  such  a  class,  and  the 
gift  to  each  is  wholly  independent  of  a  similar  gift  to  everv  other  member  of  the 
claas,  and  cannot  be  affected  by  the  fact  of  the  others  receiving  their  l^acies  or 
not,  the  gift  is  good  as  to  those  who  can  take  within  the  limits  required  by  law. 
-{Wilkinson  v.  Duncan,  9  W.  R.  915.) 
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HlKOB.     Kyle,  387 ;  Bentoul,  148 ;  Marquis 

of  Bute,  821, 824 ;  Stuart,  170 ;  MonoreifF, 

602. 

Pabtvebship.    Clark,  46 ;  HiUer,  166. 

Patbrt.    QiUespie,  887,  436 ;  Kerr,  480. 

PooB.  Inspector  of  Dundee,  42,  27,  485 ; 
laspeotor  of  3arony  Parish,  167, 820 ;  In- 
spector of  Perth,  264, 

Process— AppLYUfoJuDOMBKT.  £4in.and 
Glasgow  Bank  Aasignee,  96. 

Process — Contiboenct.    Cullen,  216. 

PEOgBB»— PlUQEMOE.     BlggSi  420, 

PBocEa»— Expenses.  Bcnfrew,  384,  885; 
Wilson,  46,  24 ;  WMtebead,  489,  604 ; 
Caoeron,  165;  StrangforO,  168;  Wylie 
and  Loebead,  215 ;  Harianski,  690 ;  Kuoz, 
600 ;  Greig,  602. 

Pbogim— Iesub.  M'GiUiTray,  46 ;  Murray, 
428;  iBglis,  140;  Cullen,  160 1  Sinclair, 
436 1  MaAn,  170  i  Mains,  430, 

Process— New  Parties.  Feiguson's  Trs., 
434. 

Process— New  Trial,  888. 

PRocm— M.PQ,    8al|^o^'s  Trs,,  161. 

Paorirw    PBumnQ,    Beattie,  40. 

Process— PBODuonox.    Macleao,  48|. 

pROcns-^BlbOOfUi,  M'Naugbton,  42 ;  An- 
derson, 95. 

PEOdMh^JUvoHEO.    Ord,60O. 


Pboce8»— BEDUcnoE.    Stewart,  44. 
PBooffsn    BgLBYAEQr.    Stocks,  162. 
Pboobss— SuMMOHS.    Bobinson,  48, 16. 
Process — Trial  wrrHOUT  Jurt.    Bussell, 

169. 
Proop,   Fitcsimmons,  485 ;  Telyei-ton,  482 ; 

Wbitebe«4i430;  Butberford's  I^er.,  434. 
Peopertt,    Lord  Advpoate,  267  ;   teitli 

Dock,  600. 

B4ii«wAT.  Fortmartin^  »nd  Bnoban  I^. 
Co.,  215;  Gentle,  810;  Fife  and  lUoross 
1^,  Co.,  865;  Wftddell,  888;  Qampb^U, 

Becompense.    Duncan's  Tr*!  168. 

BEPABATioy,  Crombie,  08;  Kerr,  00; 
Gourock  Bopework  Co.,  170 ;  Joboston, 
217;  Fin^igan,  96,  107 1  M'MiUa^,  880, 
431 ;  Kennedy,  270 ;  Aitken,  877 ;  Dun- 
can, 186, 160 ;  Weems,  380;  WUson,  608. 

Bes  JumcATA-  Wbitebead,  265;  Ander- 
son, 44 ;  Glasgow,  Airdrie,  and  Mpnk)And 
By.  Co.,  266. 

Betemtion,    Farguson^s  Tib.,  07. 

BioBT  or  Wat,  FarqubErson,  162;  -An- 
derBOB,603, 

BoAi>.    Beid,  887. 

Sale,    Jaffe,  49, 70;  Smitb,  162 ;  Harv«y, 

211 1  Hamilton,  380;  Edin*  an4  Leitb 

Brewing  Co.,  601. 
School.    Presbytery  of  Elgin,  04. 
SBCUErnr,    Btepben,  02, 
Statute  2  A  3  v.,  c.  68,    Haroourtf  101. 
Statute  7  A  8  Vm  o,  26.    Puke  of  Bicb- 

mond,  100. 
Statute*— I^AEDs  Valuaiioe  Act.  Brown, 

220 ;  tbe  Lord  Adrocate,  877 ;  Brydone, 

266. 
StatutB'^Pubuc  Houses  Aofs.  Bruoe,  45. 
STATircE— Thellusson  Ac^   Lord,  41, 19. 
Statute-^Turvpiee  Act.    Benfrewsbire 

Boad  Trs.,  172. 
SusPENSioii.    Evans,  221 ;  Beid,  381 ;  Fitz- 

Bimmons,  384 ;  Purdie,  604. 

Tehtds.    Lord  Advocate,  42. 

Title  TO  Sue.    Miller,  264 ;  Raining,  264 
Madean,  320 ;  Anderson,  317, 

TRuvr.    Hay,  92 ;  Abes,  218 ;  Martin,  210 
M'Dermaid,  219;   Provan,  168;    Dum- 
breck,  172 1  Union  Bank,  214 ;  Wood,  00 
Hiddleton,  196;  Anderson,  818. 

Will.    Boyal  Infirmary,  426;  WilfQEv's 

Tre.,4271  Wblte,602. 
WwT.    Pnrvis,270. 
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CLASSIFIED  INDEX  TO  EN&LISH  CASES. 


Abbitration — 

Powers  of  arbiters.    Davenport,  450. 

Agreement  to  refer  all  disputes  to  arbiters 
will  be  sustained,  unless  there  is  a  cove- 
nant not  to  sue.    Lee,  487. 
Assurance — 

Suicide  does  not  vitiate  policy  at  common 
law.    Horn,  827. 
.   Discretionary  undertaking  by  company 
to    reduce    premiums   not   enforcible. 
Manby,  338. 

Guarantee  policy  not  invalidated  by 
changes  in  management.    Towle,  445. 

Notice  of  assignment    North  British  Ass. 
Co.,  607. 
Assurance  against  Accident — 

Proof  of  disability  to  follow  usual  busi- 
ness.    Hooper,  51. 

On  proof  of  drowning  by  recovery  of  body, 
holder  entitled  to  recover  on  policy  for 
accidental  death.     Trew,  447. 

Death  by  sun-stroke  not  an   accidental 
death.     Sinclair,  282. 
Assignment^ 

Construction     of     English     Mercantile 
Amendment   Act    Jvu  eedendarum  ae- 
tionum,    Batchelor,  827. 
Bankbuptcy — 

Circumstances  in  which  voluntary  settle- 
ment sustained.    Thompson,  444. 
'  Claim  of  private  banker.  Barkworth,  328. 

Question  of  ranking  between  indorsees  of 
bill  of  lading   and  general  creditors. 
North,  448. 
Bill  op  Exchange— 

Pursuer  not  entitled  to  summary  remedy 
where  he  has  agreed  to  take  payment 
out  of  proceeds  of  goods.    De  Pass,  450. 

Authority  to  indorse  must  be  express. 
Harro/,  447. 

Notice  of  dishonour.    Babev,  329. 

Conditional  acceptor  not  released  by  fail- 
ure to  demand.    Smith,  223. 

Question  as  to  plea  of  compensation  in  an 
action  of  relief.    Crampton,  110. 

Indorsation  as  surety.    Greenough,  51. 
Canal  Company— 

Company  entitled  to  subjacent  and  adja- 
cent   support   for    line.      Stourbridge 
Navigation  Company,  225. 
Carrier — 

Measure  of  damages  against  railway  com- 
pany for  failure  to  deliver.    Gee,  111. 

Notice  of  value  of  registered  goods  given 
to  company's  servant  is  binding.  Beh- 
rens,  282. 

Verdict  sustained  against  railway  com- 
pany for  non-delivery  of  goods,  includ- 
ing *'the  loss  of  the  season."    Wilson, 

In  action  for  non-delivery  of  goods,  jury 
entitled  to  return  verdict,  including  loss 
of  market    Collard,  450. 
Charity— 
Execution  of   bequest  for   religious  in- 
struction of  prisoners.    Hussey,  327. 


Appointment  of  bow  tmstees^    ImacMter 
Charities,  27a 
Charter  Party.    (See  Mantime.} 
Church — 
Proprietor  of  licensed  chapd  entitled  to 
refuse  admission.    Bosanquet,  104. 
Colonial  Law — 
Question  as  to  validity  of  acts  of  Le^isb- 
ture  of  New  South  Wales.   Devine.444, 

CONDmON — 

Bequest  conditional  on  legatee  not  takios 
proceedings   at   law.    Conditioo    hesK, 
void.    Bhodee,833. 
Construction— 

Meaning  of  '^machinexy  and  fixtnreB.' 
Haley,  891. 

Effect  of  disjunctive  words.  Johnson,  G'J^- 

(See  Contract^  Will,  etc) 
Contract.     (See   Sale,    Looan^    Atmanmet, 
Prwdpal  and  Agent,  Strntw^  etc)— 

Bepresentations  which  held  sufficient  to 
avoid  contract  of  lease.  Grosvenor,  UJt 

Contnust  which  held  not  a  gambling 
transaction,  8  and  9  Vict,  o.  109.  Phil- 
lips, 174. 

Construction  of  clause  in  building  con- 
tract stipulating  for  payment  oC  extra 
work.    Myres,  110. 

Agreement  to  settle  an  annuity  which 
held  binding.    Shadwell,  225. 

Construction  of  contract  constitnting  fu- 
ture payments  of  money.  Cochra&e. 
112. 

Usage  of  trade,  Stock  Exchange.  Field. 
329. 

Voidable  contract  may  be  validated  by 
acquiescence.    Ormes,  103. 

Agreement  not  to  practise  within  a  cer- 
tain term  sustained.     Games,  52& 

Admissibility  of  parole  evidence  to  ex- 
plain written.     Uolson,  275. 

Bond  to  mother  of  illegitimate  childmn 

on  consideration  of  their  custody  being 

ceded  to  granter,  sustained.     Bryant 

442. 

Contributory.  (See  Jaini  Stock  Conpany.) 

Copyright — 

Author  entitled  to  interdict  separate  pub- 
lication of  magazine  article.  HavLew, 
111. 

Dramatising  a  novel  not  infringsneot  d 
cop^ght    Beade,  831. 

Question  as  to  infringement  where  dn- 
matiu   work   converted   into  a  nov^L 
Beade,  838. 
Corporation — 

New  public  corporation  does  not  succeed 
to  liabilities  of  old.    Broun,  282. 

Liability  of,  for   injury  caused  by  ma- 
chinery.   Cowley,  447. 
Counsel — 

Liability  to  damages.    Swinfen,  50. 
Crime.     (See  EmbezzlemaO,    Tk^,  Folf^ 

Pretencei.) 
Crown —  ^ 

Crown's    right  to  succeed  on  failore  «>f 
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heirft  extends  to  Indian  property.    Col- 
lector of  Masolipatam,  109. 
Daxaoes— 

Question  as  to  liability  under  ancient 
contraot  of  servitude.    Davies,  630. 

Justicee  not  liable  in,  unless  malice 
averred.    Somerville,  105. 

Action  sustained  for  damage  caused  by 
malicious  prosecution.    Fitzjohn,  384. 

Bailway  company  employing  contractor 
to  make  bridge  liable  for  injury  accru- 
ing to  the  navigation.    Hale,  279. 

ProhibitioD  by  Government  officers 
against  employment  of  particular  pilot 
Boger8,224. 

Defendant  making  tender  not  bound  to 
«ve  particulars.  Thames  Iron,  etc., 
Company,  393. 

Verdict  of  damages  for  faflure  to  com- 
plete contract  may  include  expenses  of 
previous  action,    row,  441. 

(See  Master  and  Servant,  RaHwaify  Con- 
trad.^ 
Deed~ 

Incomplete  agpreement  for  a  lease  vali- 
dated.   Nash,  490. 
Dexurraoe.    (See  Maritime,^ 
Donation — 

Circomstancea  in  which  donation  inter 
vivos  of  debentures  inferred.    Bland,  108. 

De  presenti  settlement  made  in  articulo 
mortis  may  be  revoked,  although  no 
power  reserved.    Falshaw,  275. 

Donation  mortis  ccuisa  by  delivering  key 
of  r&positoTy.    Beal,  55. 
Divorce — 

Circumstances  inferring  collusion  must  be 
pleaded.    Gtessop,  444. 

Jurisdiction  constituted  by  husband's  resi- 
dence.   Brodie,  526. 
Election  Law— 

Construction  of  provisions  against  bribery 
in  15  and  16  Yict,  cap.  57.  Leatham, 
281. 

Share  in  joiut   stock  company  possess- 
ing land  does  noi  confer  qualification. 
Bulmer,  112. 
Embezzlement — 

Appropriation  of  funds  by  secretary  of 
money  club,  amounting  to.  Tongue,  106. 
Error  of  Fact— 

Agent  overpaid  by  mistake  not  liable  to 
refund.    Holland,  485. 
ExECLTX>R.   (See  TViwf,  Probate,  Will,  Joint 
Stock  Company.)--^ 

Question   as  to  compensation   pleadable 
against  legatee.    Sraee,  525. 
Evidence.    (See  Contract) 
False  Pretences — 

Averments  not  sufficient  to  constitute  the 
crime  of  obtaining  money  by  false 
pretences.    Bumsides,  104. 

Conviction    sustained    against    prisoner 
receiving  money  when  only  employed 
to  take  orders.    Holt,  106. 
Foreign — 

Australian  dischar^  no  bar  to  action  on 
bill  of  exchange  in  England.  Bartley, 
449. 

Procedure   where  opinion  of    Court    of 


Session  under  Law  Ascertainment  Act 

repealed.    Lord,  449. 
Game— 
Conviction  on  Night  Poaching  Act,   9 

Geo.  IV.,  cap.  39,  sec.  1,  quashed*  Cuse- 

torf,  446. 
Section  4  of  1  and  2  Will.  lY.,  cap.  82, 

imposing   penalty  for   keeping  game, 

applies  to  live  birds.    Loome,  111. 
Guarantee.    (See  Surety.) 
~  >Wi] 


Husband  and 

What  contracts  bind  the  wife*s  separate 
estate.    Johnson,  836. 

In  awarding  alimony,  Court  will  take  into 
account  wife's  private  income.  Good- 
heim,  528. 

Circumstances  in  which  wife*s  whole  pro- 
perty settled  on  herself  in  preference  to 
creditors.    Smith,  445. 

(See  Marriage,  Divorce.) 
Illegal  Condition.   (See  Condition,  Con- 

trcuA,  Raiiteay.) 
Innkeeper— 

Responsibility  of,  cannot  be  limited  by 
notice.    Morgan,  328. 
Insurance — 

Policy  to  secure  against  loss  of  electric 
telegraph  cable  sustained  Paterson, 
486. 

Concealment  of  material  facts.  Bussell,  51. 

Custom  of  trade  admitted  to  modify  con- 
struction of  policy.    Miller,  331. 

Mode  of  settlement  for  loss.  Sweeting, 
326. 

(See  Assurance.) 
Joint  Stock  Company — 

Executor  liable  as  contributory.  Nor- 
thumberland, etc.,  Bank,  52. 

Shareholder  making  colourable  assign- 
ment still  liable  as  contributory.  Alex- 
ander, 329. 

Shareholder  induced  to  subscribe  by  mis- 

,  representation  relieved  from  liability  as 
a  contributory.  New  Brunswick,  etc.. 
Railway,  273. 

Provisions  of  Acts  of  1856  and  1857,  which 
held  not  applicable  to  winding  up. 
Anglo -Calif  omian  Gold  Co.,  112. 

Partner  cannot  be  made  such  without  his 
consent  in  writing.  Electric  Telegraph 
Co.  of  Ireland,  104. 

Injunction  granted  to  restrain  directors 
from  paying  dividend  out  of  capital. 
Fawcett,  102. 

Shareholder  not  liable  as  a  contributory 
where  transfer  forged.     Hare,  55. 

Partner  who  has  not  signed  deed  of  settle- 
ment not  liable  for  calls.  Irish  Peat 
Co.,  530. 

Representation  by  companVs  officer  not 
the  act  of  the  company.  Koyal  British 
Bank,  281. 

Construction  of  agreement  to  take  shares. 
Oriental,  etc.,  Co.,  490. 

ludustrial  and  provident  society  may  be 
wound  up  as  a  joint  stock  company. 
National,  etc.,  Society,  489. 

Companies  cannot  amalgamate  unless 
Dower  be  given  by  the  settlement  Era 
Insurance  Society,  108.  . 
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TMtaMMBtorf  tnafcMB  Ikibto  m  oontribii- 

tories.    Drammondf  66k 
Loan  sustained  in  special  ciroumataiiocfti 

althoogh  no  power  to  borrow.  Eleotric, 

oto.,  Oo.,  580. 
(See  RaUwcuf,  Canal) 

JtfBIBinOTIOll— 

Oonrt  of  Jttrisdictioti  in  diyorM  tasee 
m^UMie  Cfmii*acUii.    BimOnini  66. 

Jurisdiction  against  railway  oompany  held 
to  be  in  the  county  of  ths  head  offlca> 
Adams,  977. 

Jamaica  executors  resident  in  England 
amenable  to  Court  of  Chaaoery.  Mend- 
rick,  444. 
Jus  CoROMiB.    (See  Crown.) 
Lboact-- 

Bonus  of  policT  ffoes  to  fiar,  not  to  life- 
renter.    Nicholson,  448. 

Form  of  bequest  which  held  to  be  diris- 
iUe/Mf  ee^ta.    Da  vies,  174. 

Stock  comorehended  under  bequest  of 
*«  money.      Chapman,  55. 

Bequest  to  parties'  solicitors  sostsiaed. 
Wells,  490. 

Bequest  of  money  and  effects  does  not 
Include  reversionary  intanst  in  stock. 
Borton,  104. 

L^atee  of  shares  not  entitled  to  bonus. 
Maclaren,  54. 

Legacy  of  bank  annuities,  whether  specific 
or  demonstrative.    Ward,  58. 

Descriptive  words  following  a  general 
bequest  held  not  to  be  taxative*  Qover, 
109. 

Legacy  payable  at  majority  held  oondi* 
tional.    Parker,  44L 

Legacy  of  interest  to  a  lady,  with  destina- 
tion of  fee  to  her  children,  **  whether  by 
her  present  or  anv  future  husband, 
held 'to  include  children  by  a  former 
husband.    Pickhup,  S77. 

Oonstruetion  of  specific  legacy*  Field,  887. 
cy  specific  or  demonstrattvs*  Gordon, 

ly  absolute  or  oonditlonsl.   Plloher, 

Illegitimate  daughter  held  to  be  Inotudcd 

under  bequest  to  children.    Edmonds, 

827. 
Bequest  enumerating  Various  articles  of 

property  held  not  to  include  money. 

Qibbs,  100. 
Bight  to  bonus.    Maclaren,  608i 
(See  Will) 
Leoact  Dtrrr— 
Ciroumstauces  impoHliig  feiitmntiott  ol  a 

British  domioile.    Pottinger,  808. 
Likn— 
Holder  of  lien  tahnot  fienumd  re&t  tor 

custody  of  the  property.    Bomes,  102. 
Loan^ 
When  policy  delivered  with  the  view  of 

creating  a  security,  debtor  entitled  to 

proceeds.    Oonrtenay,  286. 
(See  Joitd  Siock  Companjf.) 
Marttimb^ 
Powers  of  master.    Kasunr  not  Mitilled  to 

maks  profit  by  «mtiMtof  fnight  Mat- 
thews, 273. 


Le|a^y 


Bile  of  oaigo  by  masisr  bv  asdhdritj  of 

foreign  law.    Canundl,  58w 
Stipulations  which   held    not  Is  siUiUs 

lessor  to  freight    Seecer,  tSC 
Master  justified  in  refasmg  to  leava  port 

in  consequenoe  of  bloekadsL    Pole,  279. 
17  and  18  Viet,  o.  104,  sees.  29#-9».  eolli- 

sion.  Maddox,  8»4.-'860.  604.   Kixsa, 

808w 
Ooutt  refused  to  reoognise  latent  eqviliei 

affecting  the  ownenfaip  of   ahippiqg. 

Liverpool  Borough  Bank,  S79. 
Msster  held  entitfed  to  prafetvnoe  over 

freight  for  distmisamsiita.     Bristove, 

442. 
The  provisioiis  of  Pari  9  of  Merdnnt 

Shipping  Act,  1854,  applied  to  oolUdoo 

between  British  and  foreign  shipL.    The 

General  Iron  Company,  eic^  108. 
Ciroumstaaoes  in  which  indonae  of  bill  of 

lading  not  liable  for  dsDftiinmgo.    Chap- 

peU,  449. 
Amount  of  salvage.    The  Pelican,  IM. 
Mortgagee  employing  Teasel  in  specubtim 

liable  for  loes.    Matri<ft,  485. 
Lien  over  certificate  of  registry  act  per- 
mitted.   Wiley,  488. 
Terms  of  charter  party  which  held  to 

exempt    shipper   fl^em    tssponsibility. 

Mllvain,  278. 
Makruob-» 
Foreign  mairiage  by  Britkih  subject  >riUi 

deceased    wile'^    sisttf    Held   invalid 

Brook,  882. 
Question  as  to  validity.      Bslaliossfaip. 

Brighton,  527. 
Circumstances  held  sbfficient  to  grousd 

decree  of  nullity.    W.  sl  W^  44fc 
Where  marriage  held  illegal,  wife  eatitW 

to  dispose  of  her  property  as  a/Mi  tok. 

Jones,  388. 
(See  EuOMmd  Qhd  W\fe,  DUfefm^) 
Marhiaoe  SBrrunuEirt^ 
Construction  of  destination.    PU'kiBioB. 

885. 
Circumstances  In  whish  a  gift  held  to  ^ 

an    advance   and    not    a   settkneBt 

M'Clure,  380. 
Power  of  revocation.    EUknd,  881. 

MaSTBB  AMD  SSRVAirf^ 

Master  liable  for  iAJuir  fiofti  wtat  « 

fencing.    Holmes,  880. 
Agreement  to  leave  employer  uiyees  other 

workmen  discharged,  is  a  conspimnr* 

and  also  a  contravcntfon  of  8  Geo.  I\-. 

0.129.    Wa]sby,278. 
Clerk  dismissed  without  oansa,  abtiti«d  to 

balance  of  year's  saUty.    DaVl^  9S7. 
Circumstances  in  which  master  held  lisM* 

for  accident    Mellor,  488^ 
tfilunetion  granted  for  rcstrafniiig  A  pvtT 

from  acting  as  manager  of  i  toQ^ 

after  dismissal.    Bpnigin,  278^ 
Ssoond  conviction  undsr  4  Qeo  IV*,  £•  ^     | 

sec.  8,  for  absence  from  serrioS)  qnsihed. 

Mappin,  448.  i 

Ottnitms  pfoprietor  napoiitibls  f^ST    ' 

cottduetby<x»^d<>«*^'    6^ytt>5iir,tf7..      , 
Mebchaiit  Srzitivo  Act.    (St^  ^"^     | 
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Surfnoe  proprietor  entitled  to  damages  for 
snbsidenGe.    Stroyan,  442. 
MisRKPRBSESiTATioN.    (See  ContTocU) 
PAjmrEBSHiP— 

Question  as  to  breach  under  articles  of 
association.    Andrews,  490. 

One  partner  allowed  to  sue  in  his  own 
name  for  his  share  of  a  debt    Ajaoio, 
835. 
Patest— 

Ctonstniotion  of  general  words  in  specifi- 
cation.   Ozle7/52. 
Poor — 

Afiseasment  of  railway  company  to  be 
upon  actnal  and  not  otu^l  value  of 
property  and  stoclc  North  Stafford- 
shire Sailway  Company,  276. 

Dock  company  not  liable  to  be  rated. 
Mersey,  etc.,  Board,  4^. 

Profits  of  railway  working  agreement 
held  to  be  assessable.  Chnrch  War- 
dens, etc,  of  Flelton,  280. 

Privy  Council  may  grant  prolongation  to 
assignee.    Napier,  829. 

POWKH — 

Execution  of  power  by  a  testamentary 
memorandum.    Proby,  105. 

Power  of  appointment  not  exhausted  by 
one  deed  of  appointment  Saunders, 
885. 

Construction  of  destination  giying  power 
of  appointment  to  wife  on  dissolution  of 
mama^e.    Haswell,  178. 

Construction  of  general  power  of  appoint- 
ment   Feover,  829 ;  Wilkinson,  609. 

POWKB  OF  AtTOBWET— 

Power  of  marriage  does  not  include  a 
power  of  borrowing  on  security.  Perry, 

T  &OBATE — 

Question,  how  far  competent  to  obtain 

second  probate.    Bosbotham,  228. 
Pbescriftiok — 

Limitation  sufficient  to  keep  up  the  debt 

Buckmaster,  487. 
Principal  and  Agent — 

A  general  lien  can  only  be  established  by 

custom  in  certain  trades,  and  does  not 

arise  from  the   law  of  principal  and 

agent    Bock,  274. 
Parole  evidence  to  prove  agency.   Wake, 

525. 
Liability  of  principal  for  forgery.  British 

Linen  Co.,  898. 

BAIL.WAT — 

Bemedy  for  railway  company  obstructing 
access  to  line.    Bell,  441. 

Advertisement  of  tolls  by  company,  not 
evidence  that  company  are  common 
carriers.    Oxlede,  278. 

Liable  for  payment  of  lands  taken  butun- 
uaed.    Haynes,  489. 

Directors  not  entitied  to  apply  funds  of 
company  towards  subscription  contract 
of  extension  line.    Spackman,  275. 

Tenant  at  wHl  not  entitled  to  compensa- 
tion.   Merrett,  55. 

Season-ticket  holder  fined  for  refusing  to 
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show  ticket   Eastern  Counties  Bailway 
Company,  446. 

Passenger  carrying  goods  as  luggage  can- 
not recover  value.  Belfast,  etc..  Bail- 
way  Company,  525. 

Construction  of  agreement  with  owners  as 
to  accommodation  works.  Hup^hes,  488. 

Company  notliable  for  merohandise  carried 
as  luggage.  London  and  N.  W.  Bail- 
way  Company,  445. 

Compulsory  powers  of  taking  land  cannot 
be  controlled  l^  Court  Stockton,  etc, 
Co.,  56. 

Company  not  entitled  to  undertake  ferry. 
Forrest;  527. 

Not  illegal  to  enter  into  arrangement  with 
steam-boat  proprietors.  South  Wales 
Bailway,  526. 

Adjacent  right  to  adjacent  support  North- 
eastern Bailway,  226. 

Injunction  granted  to  prevent  deviation 
from  statutory  plan.  Attorney-General, 
278. 

Question  as  to  the  validity  of  certain 
traffic  regulations.  Bhymney  Bailway 
Company,  275. 

Agreement  not  to  be  responsible  for  loss 
of  market,  etc,  through  delay.  Beal, 
56. 

Payment  exigible  from  company  giving 
notice  for  lands.    Giles,  894. 

Company  not  entitled  to  charge  for  load- 
ing, etc,  in  addition  to  tolls.  Pegler, 
394. 

Company  purehasing  lands  from  two  dis- 
putants must  pay  expenses  of  both 
applications,    fiutterfidd,  526. 

(See  Contract^  Carrier,  Damages*^ 
Bbs  Judicata — 

Bill  for  the  same  matter  does  not  neces- 
sarily raise  plea  of  rw/iMficato.  Maroh. 
of  Londonderry,  448,  489. 

Rea  judicata  where  foreign  judgment 
founded  on  jurisdiction  in  rem.  Cas- 
trique,  881. 

Does  not  take  place  unless  the  causes  of 
action  are  identical.    Howlett,  580. 

BOAI>— 

Traveller  liable  for  tolls,  although  he  has 
not  travelled  100  yards.  Horwood,  446. 
Sale— 

Sale  of  property  set  aside  for  misdescrip- 
tion.   Leyland,  102. 

Terms  of  advertisement  not  amounting  to 
misrepresentation.    Johnston,  55. 

Broker  not  liable  for  insufficiency.  Zwil- 
chenbart,  56. 

Sale  of  rovenionary  interest  in  legacv  set 
aside  for  want  of  an  adequate  consiaera- 
tion.    Foster,  440. 

Brokers  not  liable  in  damages  for  neglect- 
ing to  examine  as  to  sufficiency  of 
goods.    Zwilchenbart,  447. 

Servant  of  vendor  not  entitied  to  bind 
master  by  warranty.    Brady,  834. 

Description  of  grantor  of  bill  of  sale,  which 
held  to  comply  sufBcientiy  with  17  and 
18  Vict,  86,  L    Hewer,  174. 

Bepresentation  that  copyhold  property  is 
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freehold,  sufficient  to  invalidate  sale. 
Turner,  225. 

Foi]p;ed  transfer  of  railway  debentures  not 
binding  upon  vendors.    Cottam,  110. 

Explanation  of  contract  by  parole  evi- 
dence.   Macdonald,  61. 

Sale  of  revensionary  interest  set  aside. 
Talbot,  627. 

Terms  of  conditions  of  anction,  which 
held  to  give  vendor  locus  p<miteiUm, 
Hudson,  276. 

Set  aside  on  ground  that  auctioneer  not 
formally  possessed  of  authority.  Day, 
629. 

Construction  of  clause  of  pre-emption  in 
deed  of  settlement    Poole,  488. 
SsRvrruDB — 

Question  as  to  rights  of  dominant  tene- 
ment in  servitude  of  ancient  lights.  Tur- 
ner, 448. 
Shippino.    (See  Maritime.) 
Solicitor  and  Cliert— 

London  agent  has  no  lien  on  the  papers 
for  costs  due  him  by  country  soucitor. 
Walter,  103. 

Solicitor's  lien  cannot  be  used  in  oppo- 
sition to  client's  suit    Bawlinson,  486. 

Agreement  to  pay  untaxed  costs.    Foster, 

Agreement  as  to  costs.    Philby,  60. 
Succession  Duties— 
Question  as   to  amount  exigible  when 

property  held  under  a  settlement    Lord 

Braybrook,  628. 
Meaning  of  '*  Predecessor."  Bamsay,  609. 
Surety — 
The  trustees  of  a  surety  are  entitled  to 

set-ofF  the  debt  against  the  legacy  left 

to  the  principal    Willes,  275. 
Terms  amounting  to  recommendation,  but 

not  to  guarantee.    Black,  66. 
Theft— 
Conviction  obtained  acniinst  shopkeeper 

retaining  lost  note.    Moore,  279. 
Circumstajaces    held  to  constitute   theft 

Bramley,  891. 
Title  to  sue— 
Reigning  sovereign  of   a  foreign   state 

entitled  to  sue  in  Chancery.    Emperor 

of  Austria,  484. 
Trust.    (See  WilL)— 
Application  for  advice  under  Lord    St 

Leonards'  Act    Lorenz,  892. 
Whether   trustee  of   real   property  has 

power  of  sale.    Burt,  63. 
Question  as  to  liability  for  fraud  of  co- 
trustee.   Case,  489. 
Bill  of  costs,  evidence  against  beneficiary 

in  question  of  settlement  of  accounts. 

Bright,  276. 
Trustee  may  employ  his  partner  as  soli- 
citor, provided  he  does  not  participate 

in  profits.     Clark,  392. 
Trustee  of  foreign  property  may  execute 

trust  by  attorney.    Steuart,  2ol. 


Construction  of  indemnity  dause.   Wil- 

kins,449. 
Purchase  by  devisee  in  trust  for  full  vihie 

not  reduceable.    Baker,  333. 
Liability  of  trustee  for  leaving  tnist  money 

in  business.    Stroud,  55. 
Appointment  of  new  trustees.    Emnutt, 

337. 
Executor  found  not  entitled  to  costB  when 

acting  as  agent  Pollard,  103. 
Bequest  to  three  persons  as  tenants  is 
common,  held  to  oe  given  to  them  bene- 
ficially and  not  as  trustees.  Fenton,2^. 
Purchase  of  trust  estate  by  devisee  nC 
aside.    Baker,  272. 

'  Terms  of  conveyance  hdd  to  constitata  a 
trust  for  the  next  of  kin.  Saltmanb, 
391. 

Sale  of  ship  without  authority  not  bind- 
ing on  real  owner.    Holdemees,  281. 
Statute— 

Medical  Act,  21  and  22  Vict,  c  90,  sec. 
40.  Physician  possessing  foreign  di- 
ploma entitled  to  use  title  of  Doctor  of 
Medicine.    Ellis,  106. 

Thellusson  Act,  terms  of  settlement  detei^ 
mining  accumulation  not  struck  at  bj. 
Haywood,  107. 

Apportionment  Act  not  applicable  to  in- 
terest on  railway  debentures.  Bogen' 
Trust,  107. 

Innkeeper  entitled  to  supply  refmhmenti 
gratuitously,  notwiths^nding  Sundaj 
Trading  Act    Taylor,  450. 
Vbotino.    (See  WilL) 
Will.    (See  TWiff,  Legacy  X- 

Terms  of  destination  held  to  vest  as  at 
majority.    Jacob,  834. 

Will  of  French  subiect  domiciled  in  ISag- 
land  sustained,  but  not  admitted  to 
probate.    Laneuville,  108. 

Terms  of  clause  importing  substitution  to 
legatee's  children.    Norman,  105. 

Besiduary  bequest  implied  by  use  of  word 
**  elsewhere."    Scarborough,  224. 

Form  of  bequest  which  held  not  to  extend 
to  lease.    Bobson,  226. 

Gift  of  fee,  with  power  of  distribation 
among  children,  gives  no  absolute  right 
to  the  substitutes.    Howarth.  103. 

Meaning  of  **  heirs  "  in  a  will  of  personal 
property.    Bootes,  52. 

Question  of  vesting.  Clause  of  suvivor- 
ship.    Witham,  628. 

Terms  of  will  amounting  to  implied  re- 
vocation.   Norman,  278. 

Bequest  to  "  relations  "  vests  a  morte  tata- 
(oris.    Lees,  330. 

Vesting  suspended  during  the  currency  of 
liferents.    Minton,  394. 

Implied  trust  not  constituted  bv  declan- 
tion  that  C.  is  "not  to  bo  forgotten." 
Juler,  107. 

Legacy  in  satisfaction.     Charlton,  607. 
WoRKMAir.    (See  Master  cmd  StvosL) 
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ACTS  OF  SEDERUNT. 


Act  of  Sederunt  as  to  Production  of  Registers  under  the  Custody  of 
the  Begistrar-GenercU. 

Edinbubgh,  16(h  July  1859. 

The  Lords  of  Council  and  Session^  considering  that  it  is  sometimes 
Decessarjy  for  the  ends  of  justice,  that  Original  Kegisters  in  the 
Costodj  of  the  Begistrar-(jeneral  shall  be  produced  in  evidence, 
but  that  it  is  necessary,  for  the  safety  of  such  Registers,  that  parties 
shall  not  be  at  liberie  to  recoyer  them  under  diligence,  or  to  borrow 
them  on  receipt  or  obtain  them  to  be  produced,  except  under  cer- 
tain regulations,  do  hereby  enact : — 

That  no  party  or  parties  to  any  Action  shall  be  entitled,  in  virtue 
of  a  diligence  or  otherways,  to  obtain  from  the  Registrar-General 
production  of  the  Orimnals  of  any  of  the  Registers  placed  under 
uis  Custody  by  the  ITUi  and  18th  Vict.,  cap.  80,  except  under  the 
authority  of  the  Court  of  Session,  applied  tor  and  obtained  in  the 
following  manner : — 

1.  AU  applications  for  such  purpose  shall,  during  Session,  be 
made  to  the  Court  in  the  usual  way,  and  shall,  during  vacation,  be 
made  to  the  Judge  or  Lord  Ordinary,  by  motion,  in  the  way  and 
manner  set  forth  m  the  21st  section  of  the  Act  of  Sederunt  of  16th 
February  1841,  and  in  either  case  due  notice  of  the  application  shall 
he  given  to  the  Registrar*GeneraI. 

2.  If  it  shall  appear  to  the  Court,  or  to  the  Judge  or  Lord 
Ordinaipr^  that  it  is  necessary,  for  the  ends  of  justice,  that  such 
application  should  be  granted,  authority  shall  be  given  for  the 
production,  and  the  Registers,  to  be  produced  in  virtue  of  such 
authority,  shall  be  exhibited  to  the  Court  or  to  the  Jury  before 
which  the  cause  is  tried,  under  the  custody  of  an  Officer  to  be 
selected  by  the  Registrar-General,  by  whom  they  shall  be  restored 
to  the  custody  of  the  Registrar-General,  when  the  purposes  for 
which  they  have  been  so  exhibited  shall  have  been  answered. 
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3.  The  expense  attending  the  transmission  and  exhibition  of  such 
Registers  shall  be  defirayed^  in  the  first  instance,  by  the  party  or 
parties  on  whose  application  the  proceeding  takes  place. 

And  the  Lords  appoint  this  Act  to  be  engrossed  in  the  Books  of 
Sederunt,  and  printea  and  published  in  the  usual  manner. 

Dun.  McNeill,  LP  J). 


Act  of  Sederunt  as  to  the  calling  of  Summonses^  Advocations^  and 
Suspensionsy  <ind  Hie  printing  of  Records. 

Edinbubgh,  bth  February  1861. 

The  Lords  of  Council  and  Session,  considering  that,  by  the  Act 
13  &  14  Vict.,  c.  36,  secticm  54,  the  Court  is  empowered  to  make 
Eegalations  for  the  purpose  of  carrying  into  effect  the  purposes  of 
the  said  Act,  and,  in  particular,  ^^  to  make  Regulations  for  allow- 
ing Summonses,  and  Notes  o£  Advocation  and  of  Suspension,  and  of 
Suspension  and  Interdict,  and  of  Suspensioix  and  Lioeration,  to  be 
called  at  any  Box-day  in  Vacation  or  Kecess,  aad  making  Defences 
returnable  at  such  Box-days,  or  on  the  meeting  of  the  Lords  Ordi* 
nary,  or  of  the  Court  after  Vacation  or  Recess,"  do  hereby  enact 
and  declare  : — 

1.  That  from  and  after  the  passing  of  this  Act  of  Sederunt,  all 
Summonses  of  which  the  induci»  shall  hare  run,  and  all  Notes 
of  Advocation  and  Suspension,  and  of  Suspension  and  Xnterdict, 
and  of  Suspension  and  Liberation,  after  the  period  of  intimation 
shall  have  expired,  may  be  called  upon  any  !Bo:s-day  in  Vacadon 
or  Recess,  in  like  form  and  manner  as  they  are  now  called  weekly 
tn  time  of  Session ;  the  week  in  which  a  Box-day  occurs  being 
to  this  effect  held  as  a  Session  week,  and  such  callings  shall  be 
made  and  followed  out  in  all  respects  as  is  provided  for  callingi 
in  time  of  Session  by  the  26th,  27th,  and  28th  sections  of  ^e  Act 
of  Sederunt  of  11th  July  1828. 

2.  That  when  cases  are  called  on  a  6ox<<lay  as  aforesaid,  ap* 
pearance  may  be  entered  for  Defenders,  Bespondents,  or  Chargers, 
at  any  time  between  the  hours  of  eleven  and  two  o'clock  of  tlie 
calling  day,  or  of  the  day  following. 

3.  That  when  Summonses  are  called  during  Session,  or  on  a 
Box-day  in  Vacation  or  Recess,  and  appearance  is  entered,  the 
Process  shall  be  returned  with  Defences  on  or  before  the  thirteenth 
day  thereafter,  if  that  period  shall  expire  in  time  of  Session ;  and 
if  the  thirteen  days  shall  expire  in  Vacation  or  Becess,  on  the  next 
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eDsning  Box-daj,  or  on  the  first  day  of  the  next  sittings  o£  the 
Lords  Ordinary,  whichever  shall  first  happen ;  and  if  Derences  are 
not  returned  at  the  times  sbore  specifiea  respectively,  the  Clerk,  if 
required,  shall  grant  a  warrant  of  enrolment,  as  if  no  appearance 
had  been  entered. 

4.  That  in  like  manner,  when  Notes  of  Advocation  or  Suspen- 
sion, or  of  Suspension  and  Interdict,  or  Suspension  and  Liberation, 
are  called  during  Session,  or  on  a  Box-day  in  Vacation  or  Recess, 
and  appearance  is  entered,  the  Process  shall  be  returned  by  the 
Respondent  or  Charger  on  or  before  the  thirteenth  day  thereafter, 
if  that  period  shall  expire  in  time  of  Session ;  and  if  the  thirteen 
days  shall  expire  in  Vacation  or  Recess,  on  the  next  ensuing  Box-^ 
day,  or  on  the  first  day  of  the  next  sittings  of  the  Lords  Ordi- 
nary, whichever  shall  first  happen. 

5.  That  in  every  Advocation  or  Suspension  of  a  final  judgment 
of  an  Liferior  Court  where  a  Record  has  been  made  up  and  closed, 
it  shall  be  competent  to  the  Complainer,  if  he  think  fit,  to  lodge 
a  Note  of  Pleas  in  Law  when  the  case  is  called,  either  in  time  of 
Session  or  on  any  Box-day  in  Vacation  or  Recess ;  and  it  shall  also 
be  competent  for  the  Respondent  or  Charger,  when  he  returns  the 
Process,  to  lodge  a  similar  Note  of  Pleas ;  and  upon  tliis  being 
done,  the  Record  may  be  declared  closed. 

6.  That  where,  by  the  existing  practice,  Notes  of  Advocation  or 
Suspension  require  to  be  lodged  m  the  Bill  Chamber,  containing  an 
articalate  Statement  of  Facts  and  Pleas  in  Law,  and  are  followed 
by  Answers  prepared  in  a  similar  form,  and  such  Notes  are  passed 
by  the  Lord  Ordinary,  the  Complainer  shall  lodge  Revised  Reasons 
of  Advocation  or  Revised  Reasons  of  Suspension,  as  the  case  may 
be,  when  the  cause  is  called  either  in  time  of  Session  or  on  any 
Box-day  in  Vacation  or  Recess ;  and,  on  the  other  hand,  the  Re- 
spondent or  Charger  shall  lodge  Revised  Answers  when  he  returns 
tne  Process  as  aforesaid. 

7.  That  every  Record  which  is  closed,  or  held  to  be  closed, 
in  the  Outer  House,  shall,  unless  the  Lord  Ordinary  otherwise 
appoint,  be  printed  :  and  the  Interlocutor  closing  the  Record,  or 
holding  the  same  to  be  closed,  shall,  in  all  cases,  be  held  to  be  an 
appointment  to  print  the  same,  unless  the  contrary  be  expressed 
in  the  Interlocutor. 

8.  That  the  Record  shall  be  printed  by  the  Pursuer,  Advo- 
cator, or  Suspender,  and  in  the  case  of  a  Multiplepoinding  by  such 
Claimant  as  the  Lord  Ordinary  may  appoint,  at  the  joint  expense 
of  the  parties ;  and,  unless  it  be  otherwise  ordered  by  the  Lord 
Ordinary,  the  number  of  copies  printed  shall  be  such  as  shall 
afford  thirty  copies  to  the  Pursuer  or  Pursuers,  or,  in  the  case 
of  a  Multiplepoinding,  thirty  copies  to  each  Claimant  or  set  of 
Claimants  uniting  in  a  claim ;  and  thirty  copies  to  the  Defender 
or  the  Defenders,  where  uniting  in  one  defence ;  and  where  sepa- 
rate defences  are  given  in,  thirty  copies  to  each  Defender  or  set 
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of  Defenders  eiying  in  a  separate  defence ;  and  the  like  in  Adro- 
cations  and  ^ispensions ;  and  the  expense  of  printing  shall  be 
divided  amoqgst  the  parties  in  the  same  proportion. 

And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Boob  of 
Sederunt,  and  to  be  printed  and  published  in  common  form. 

Dun.  McNeill,  IJ'J). 


ACT  OF  SEDERUNT 

REGULATING   THE   FEES   OF   PROCURATORS   IN  THE 
SHERIFF,  STEWART,  AND  COMMISSARY  COURTS. 

Edinburgh,  Ut  March  1861. 

The  Lords  of  Council  and  Session,  considering  that,  by  the  Act  16 
and  17  Vict.  c.  80,  section  49,  the  Court  is  "  authorized  and  re- 
quired to  frame,  from  time  to  time,^  a  Table  or  Tables  of  Fees  for 
business  in  the  Sheriff  Courts  of  Scotland,  and  such  Table  or  Tables 
of  Fees  so  framed  shall  be  submitted  to  the  Secretary  of  State  for 
the  Home  Department,  and  if  approved  o^  shall  form  the  rule  of 
professional  charge  for  business  performed  in  such  Courts ;"  and  by 
the  Act  21  and  22  Vict.  c.  56,  section  18,  the  Court  is  also  author- 
ized and  required,  from  time  to  time,  to  pass  such  Acts  of  Sederunt 
as  shall  be  necessary  and  proper  for  regulating  the  Fees  to  be  paid 
to  Agents  before  the  Courts  of  the  Commissary  of  Edinburgh,  and 
other  Commissaries  in  Scotland:  And  considering  that,  oy  the 
alterations  in  the  forms  introduced  by  the  said  Acts,  the  Act  of 
Sederunt  of  10th  March  1849,  regulating  the  Fees  of  Procurators 
in  the  Sheriff,  Stewart,  and  Commissary  Courts,  was  rendered  in 
some  respects  inapplicable,  and  that  Interim  Tables  of  Fees  were 
established  by  Acts  of  Court  in  the  different  Sheriffdoms  after  the 
passing  of  the  first-mentioned  Act,  under  an  Act  of  Sederunt  passed 
by  the  Court  on  7th  March  1855  :  And  considering  that  it  is  now 
expedient  to  establish  a  new  and  uniform  Table  of  S'ees  for  Procu- 
rators in  the  Sheriff,  Stewart,  and  Commissary  Courts — Do  there- 
fore, in  virtue  of  the  powers  conferred  by  the  said  Act  16  and  17 
Vict.  c.  80,  and  21  and  22  Vict.  c.  56,  repeal,  from  and  after  the 
3d  April  next,  the  said  Act  of  Sederunt  of  the  10th  March  1849 
and  renewals  thereof,  and  all  Interim  Tables  established  by  Acts  of 
Court  of  the  Sheriffs  as  aforesaid,  so  far  as  regards  the  Fees  of 
Procurators,  and  Enact,  Ordain,  and  Declare,  tliat,  in  place  thereof, 
the  Regulations  and  Table  of  Fees  hereto  annexed,  which  have  been 
submitted  to  the  Secretary  of  State  for  the  Home  Department,  and 
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approved  of  by  him,  shall,  fit)m  and  after  the  said  3d  day  of  April 
next,  be  acted  upon  as  the  nde  of  charge  in  regard  to  the  Fees  of 
Procurators  in  Sheriff,  Stewart,  and  Commissary  Conrts,  until  tbe 
same  shall  be  altered  by  the  Court. 

And  the  Lords  appomt  this  Act,  and  the  relative  Regulations  and 
Table  of  Fees,  to  be  engrossed  in  the  Books  of  Sederunt,  and  printed 
and  published  in  common  form. 

DUN.  M^EILL,  LPJ). 


GENERAL  REGULATIONS- 

L  There  shall  be  three  Scales  of  Taxation,  viz. — Firstj  forcauseB 
where  the  amount  of  principal  and  past  interest  concluded  for  does 
not  exceed  L.25  ;  Second^  lor  causes  where  the  amount  concluded 
for  as  aforesaid  exceeds  that  sum,  but  does  not  exceed  L.lOO;  and 
Thirdy  for  causes  where  the  amount  concluded  for  as  aforesaid  ex- 
ceeds L.lOO. 

n.  Where  the  demand  does  not  exceed  the  sum  which  may  be 
competentlv  cnocluded  for  in  the  Sheriff^s  Small-Debt  Court,  no 
Fees  shall  oe  allowed  except  those  authorized  by  the  Act  1st  Vict 
c.  41,  unless  the  Sheriff  see  cause  to  the  contrary  (see  §  36  of  that 
Act),  it  being  always  competent  to  the  Sheriff,  when  a  case  is  re- 
moved from  the  Small-Debt  Court  to  the  Ordinary  Court,  or  at  any 
subsequent  stage  of  the  process,  to  determine  whether  it  is  to  be 
conducted  and  charged  for  according  to  the  annexed  Tables,  or  on 
the  principle  that  no  other  or  higher  Fees  are  to  be  taken  than  those 
allowed  bv  Ist  Vict.  c.  41. 

III.  The  Scale  for  Taxation  shall,  in  the  ordinaiy  case,  be  deter- 
mined by  the  amount  concluded  for ;  but  it  shall  he  competent  for 
the  Sheriff,  if  he  see  cause,  to  direct  the  amount  to  be  taxed  accord- 
ing to  the  Scale  applicable  to  the  amount  decerned  for ;  this,  how- 
ever, shall  not  affect  the  ordinary  power  of  the  Sheriff,  to  dedare 
that  such  expenses  shall  be  subject  to  modification. 

IV.  In  all  cases  the  Sheriff  may  disallow  all  chains  for  entire 
papers  or  parts  of  papers,  or  for  steps  of  procedure  or  agency,  which 
appear  to  nim  to  have  been  irregular  or  unnecessaiy. 

V.  The  Fees  allowed  at  pronouncing  or  reporting  Interlocutors 
(No.  12),  also  at  taking  Appeals  (No.  20),  shall  be  held  to  include 
intimation  (where  necessary)  to  the  client  and  opposite  party.  The 
Fees  for  debates  are  not  to  be  according  to  the  time  occupied;  but 
single  fees.  They  are  to  include  the  attendance  at  giving  mdgment, 
unless  when  avizandum  has  been  made,  when  the  Fee  No.  12  will 
be  allowed.  The  Agent  shall  be  entitled  to  charge  for  a  copy  of 
the  Minutes  of  Proc^ure  up  to  the  closing  of  the  Record  ;  and  also 
for -a  copy  of  eveiy  subsequent  Interlocutor  and  Note  on  the  Merits 
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of  the  Caase^  and  of  all  Interlocutors  and  Notes  sustaining,  re- 
pellingy  or  reserving  Preliminary  Defences,  but  not  of  those  excepted 
atider  Art  12  of  the  subjoined  Table.  The  Agent  shall  be  allowed 
to  charge  for  a  copy  of  tne  Closed  Becord,  and  proof,  and  also  for  a 
copy  of  the  productions,  in  so  far  as  the  Sheriff  may  think  it  neces- 
sary, preparatory  to  debating. 

YI.  In  order  to  prevent  &lay  by  frequent  meetings  for  adjusting 
and  closing  the  Record,  only  one  Fee  shall  be  allowed  in  each  case 
ibr  all  the. duty  connected  with  this  part  of  the  procedure,  however 
frequent  the  meetings  may  be ;  except  when  the  Sheriff  shall  direct 
a  record  to  be  made  up  on  preliminary  defences ;  or  when  a  record 
already  closed  shall  be  ordered  to  be  opened  up  and  adjusted  and 
closed  of  new ;  in  each  of  which  cases  the  Sheriff  may,  if  he  shall 
see  fit,  allow  a  single  Fee  in  like  manner.  Where  the  Sheriff  shall 
by  interlocutor  direct  parties  to  debate  some  point  specified  therein, 
the  debate  Fee,  Art  14,  will  be  allowed.  No  separate  Fee  shall  be 
allowed  in  respect  of  the  deliverance  ^^  Record  closed." 

VII.  Wherever  a  Procurator  on  one  side  attends  any  meeting 
ordered  by  the  Sheriff  for  adjusting  the  record,  or  for  any  other 
purpose,  and  the  other  is  absent,  or  not  prepared  to  proceed,  the 
oheriff  shall  have  power  to  decern  against  the  opposite  party  for 
payment  of  the  Fee  for  attendance  to  the  Procurator  who  is  ready. 
And  when  no  notice  has  been  sent  of  the  withdrawal  of  an  Appeal, 
at  least  two  lawful  days  before  the  date  fixed  by  the  Sheriff  tor  an 
oral  hearing,  two-thiras  of  the  Fee  for  the  debate  will  be  allowed  to 
the  Respondent's  Agent. 

VIU.  Procedure  in  Removings  and  Ejections  to  be  charged  by 
the  amount  of  rent.  Where  the  amount  of  rent  is  not  set  forth  in 
the  Summons,  or  is  not  set  forth  as  exceeding  L.25,  the  charges 
shall  be  according  to  Scale  I. 

IX.  In  actions  ad  factum  prtBStandumy  for  Exoneration,  and 
others  where  the  pecuniary  amount  or  value  of  the  matter  in  ques- 
tion cannot  be  measured  or  ascertained  from  the  process,  the 
charges  shall  be  according  to  Scale  11.,  unless  it  shall  appear  to  the 
Shenff  proper  in  the  circumstances  to  direct  otherwise. 

X.  In  actions  where  there  are  more  Defenders  than  one  pursued 
for  different  debts,  or  summoned  to  remove  from  different  premises, 
foil  charges  for  writings  will  be  allowed  for  the  highest  of  the  rents 
or  sums  charged  for,— one-fourth  only  of  the  ordinary  Fees  will  be 
allowed  on  each  of  the  other  rents  or  sums, — and  the  whole  amount 
will  be  apportioned  among  the  different  Defenders,  according  to  the 
debts  for  which  they  are  respectively  sued,  or  the  rents  of  the 
premises  from  which  they  are  respectively  summoned  to  remove. 
But  in  such  cases  the  Procurator  will  be  allowed  to  charge  one*half 
only  of  the  Fees  under  Art.  12  of  the  Table  against  each  Defender, 
according  as  the  amount  of  his  debt,  or  the  rent  of  the  subject  from 
which  he  is  summoned  to  remove,  falls  under  Scale  I.,  II.,  or  III. 

XL  The  principal  Interlocutor  sheets  shall  not  be  given  out  to 
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parties ;  a  certified  copy  thereof  shall  be  made  up  by  the  Clerk  firom 
time  to  time,  and  put  in  process^  for  which  he  shall  be  allowed  to 
make  a  charge  at  the  ena  of  the  process  for  the  total  number  of 
sheets  contained  therein,  according  to  Art.  6  of  the  Table,  to  be 
paid  by  the  party  found  liable  in  expenses,  or,  where  no  expenses 
are  found  due,  by  the  parties  equally. 

Xn.  Every  sheet  of  two  pages  shall  contain  250  words ;  bat  if 
the  whole  writing  does  not  extend  to  250  words,  the  Fee  for  a  sheet 
is,  notwithstanding,  to  be  chargeable  for  such  writing;  and  if^  after 
finding  the  number  of  sheets  which  any  writing  shall  comprise, 
calculated  at  the  above  rate,  any  number  of  words  less  than  250 
shall  remain,  such  fewer  number  of  words  shall  be  charged  as  a 
sheet. 

XIII.  Auditors  shall  not  allow  charges  for  payments  to  officers, 
or  other  outlay,  unless  vouchers  be  produced. 

XIV.  No  other  or  higher  Fees  shall  be  allowed  than  those  here- 
by authorized;  and  the  Bates  of  Charge  in  the  subjoined  Table 
shall  be  held  as  applicable  to  the  Taxation  of  Accounts,  as  well  be- 
tween Agent  and  Client  as  between  party  -and  party. 

DUN,  MCNEILL,  LF.D. 


TABLE  OF  FEES 

FOR  BUSINESS  IN  THE  SHERIFF  COURT. 


ScalbL 
£  8,   d, 

1.  Drawing  Summons,  Petition,  or  other  Writ- 

ing, by  which  any  process  or  application 
is  first  brought  beiore  the  Court,  what- 
ever be  the  length  thereof,    .  0  15    0 

2.  Drawing  Condescendence  and  Defences — 

per  sheets 0    4    0 

3.  Drawing  Tutorial  and  Curatoriallnventories, 

or  Inventories  in  processes  of  Cessio  Bo- 
7u>rumy  Juratory  Caution,  or  Confirma- 
tions of  Executry— per  sheets        .        .040 

4.  Revising  Condescendences  and  Defences — 

per  Sieet  of  original  paper  and  additions,  0    16 

5.  Drawing  papers  of  any  other  description, 

including  Reclaiming  Petitions  on  Ap- 
peals, and  for  all  necessary  Schedules 
of  Intimation,  Requisition,  and  Protest, 
Ihrecepts   of   Arrestment,  or   Diligence 
against  Witnesses  or  Havers— per  sheets     0    3    0 
Note, — ^Where  a  paper  nec^sarily  ex- 
ceeds 20  sheets,  each  sheet  above  20 
to  be  charged,  .020 

6.  For  all  necessarv  Copies— /)er  sheets  includ- 

ing Copies  of  Proof  when  ordered  for  the 

use  of  the  Sheriff  on  Appeal,  .010 

7.  For  making  up  Accounts  of  Expenses  for 

Taxation,  and  also  necessary  Copies  of 
States,  Copies  of  Accounts  of  Expenses, 
to  be  furmshed  to  the  other  party,  and 
Notarial  Copies— ^r  sheets   .  .016 

8.  For  Inventories  of  I^oductions,  lodged  with 

any  Pleading  or  Application,  not  exceed- 
ing 10  numbers,  .010 
And  for  each  additional  10  numbers,    .010 

9.  For   each   necessary  Letter,    exclusive  of 

Letters  intimating  Enrolments,  Inter- 
locutors, or  steps  taken  where  an  Attend- 
ance Fee  is  allowed,  also  those  excluded 
by  General  R^nlation  No.  V.,  .  .020 
Note, — ^Letters  intimating  adjourned 
Diets  of  Proof  not  to  be  chargeable. 


Scale  II. 
£    «.   d. 

10    0 

0    6    0 

0    6    0 

0    2    6 

0    4    0 

0    3    0 

0    10 

0    1     6 

0    16 
0    16 

0    2    6 

1 

Scale  III. 
£   s,   d. 


1  10  0 

0    6  0 

0    6  0 

0    3  0 


0  6    0 

0  4    0 

0  10 

0  1    6 


0    2    0 
0    2    0 


0    3    4 
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ScalbL  I 
£    s,    dA 

Attendances, 

10.  (a.)  At  the  Meeting  under  §  3  of  the  sta- 

tute to  explain  the  grounds  of  Ac- 
tion and  Defence  to  the  Pursuer^s 

Agent 0    5    0 

(6.)  If  a  full  Record  be  ordered  to  be  made 
up,  the  Defender's  Agent  will  at  this 
st^  be  allowed,  .  .    0  10    0 

(c.)  But  if  the  Record  be  closed  on  a  Minute 
at  this  or  at  an  Adjourned  Meeting, 
the  Pursuer's  Agent  will  be  allowed, 
instead  of  a  supra,        •  .070 

And  the  Defender's  Agent  will  be  al- 
lowed, instead  of  h  supra,  .  0  15  0 
Note. — ^niese  Fees  to  be  in  full 
of  all  charges  for  attendances 
(however  numerous),  and  hear- 
ings, and  preliminary  or  inci- 
dental discussions  in  the  matter 
of  closing  the  Record  by  way 
of  minutes,  and  writings  rela- 
tive thereto,  unless  the  Sheriff 
shall  by  a  Special  Interlocutor 
order  a  debate. 

11.  At  the  Meeting  with  the  Sheriff,  under  §  4 

of  the  Act  (including  all  adjournments) 

and  Meetings  for  revisal  or  otherwise, 

for  adjusting  and  closing  the  Record  on 

Condescendence  and  Deduces,  or  Revised 

Condescendence  and  Defences,  .    0  10    0 

Note. — ^This  Fee  is  to  include  all  the 

attendances,  however  numerous,  up 

to  the  closing  of  the  Record,  and 

to  cover  all  £scussions  on  dilatory 

Defences,  etc. ;  except  (l«r)  when 

the  Sheriff  orders  a  separate  Record 

on  dOatoiy  Defences  to  be  made 

up  (as  in  Regulation  VI.)  ;  or  {2d) 

wnen  the  Sheriff  by  a  special  order 

appoints  a  full  debate  on  such  points, 

12.  At  pronouncing  or  reporting  any  Interlo- 

cutor (except  Interlocutors  closing  the 
Record,  or  in  the  course  of  proofs,  or 
fixing  diets,  disposing  of  motions  for 
prorogations,  making  avizandum,  order- 
ing attendance,  or  lodgment  of  papers  or 
debates),  including  intimation  to  Client 
and  opposite  party  of  the  business  done 
at  the  meeting  for  which  it  is  chaiged. 
See  Regidation  v.,  .        .        .026 

13.  By  previous  order  of  the  Sheriff  to  explain 

any  point,  or  to  receive  instructions,  or 
the  like,  not  coming  under  the  descrip- 
tion of  "  Debates"  \not  by  the  hour,  and 
including  attendance  at  pronouncing  the 
Interlocutor), 0    4    0 


I  ScaibIL 


0    7 


0  15    0 


0  10    0 
12    6 


1    0    0 


0  12    0 

1  10    0 


0  15    0 


0    3    6 


0    5    0 


1    0   0 


0    4   6 


0    6   0 


ACT  OF  SEDERUNT. 


11 


0    6    8 


0    4    0 


the 


ScaijeI. 
£    «.    d, 

14.  At  Debates  under  §§  5,  12,  16,  and  28,  of 

the  Act  16  and  17  Vict.  cap.  80,  also 

at  Debates  specially  ordered  by  Inter- 

locntors  of  the  Sheriff  (See  Reg.  V.),    .10    0 

Note. — When    the    employment    of 

Counsel  is  sanctioned  (See  No.  23) 

the  Procurators  in  attendance  will 

only  be  allowed  the  Fees  in  No.  10  a. 

15.  In  Bankruptcy  proceedings — 

At  Examination  of  Bankrupt  or  others 
under  the  Statute— ;/(>r  each  hour, 

16.  At  Proofs  and  Precognitions : — 
(a.)  Proofs:— 

For  each  hour  occupied  at  Proofs,  Deposi- 
tions,  Declarations,    Examinations,    or 
Judicial  Inspections,  or  before  Reporters 
or  Judicial  Referees,     .... 
Note  1. — ^No  Fees  to  be  allowed  in  re- 
spect of  Debates  or  Discussions,  oral 
or  written,  during  Diets  of  Proof,  or 
deliyeranceB  thereon. 
When  a  Proof  is  necessarily  taken 
GonmiiaBioner,  his  Fee  to  be 
LC  same  as  that  of  an  Agent  (ex- 
cept Precognition   Fees),  and  his 
Clerk  will  l^  allowed  6d.  a  sheet  for 
writing. 
3.  The  Sheriff  shall,  especially  when 
Proofs  are  prorogated  and  protract- 
ed, disallow  the  time  occupied  super- 
fluously or  unnecessarily. 
(6.)  Precognitions: — 

For  each  Witness  actually  examined  at  the 
Proof,  or  whose  examination  has  been 
rendered  unnecessary  by  admissions  or 
other  procedure  after  Precognition,      .026 
Note. — ^No  Precognition  Fee  will  be 
allowed,  imless  a  written  Precogni- 
tion shall  be  exhibited  to  the  Sheriff- 
Clerk,  for  the  purpose  of  being  au- 
thenticated by  his  initials  before  the 
party  commences  his  proof,  and  which 
Precognition,  so  marked,  must  at 
taxing  be  produced  to  the  Auditor, 
17.  Outlay:— 

The  reasonable  travelling  expenses  (in- 
cluding subsistence)  of  Agents  travel- 
ling to  attend  Inspections,  Commis- 
sioners.  Reporters,  or  Judicial  Referees, 
and  to  precognosce  Witnesses,  serve 
Protests,  or  other  necessary  business, 
will  be  allowed,  but  only  when  they 
are  necessarily  required  to  go  to  a  dis- 
tance from  the  place  where  the  Court 
is  held,  and  when  vouched  to  the  satis- 
faction of  the  Auditor, 


Scale  11. 
£    s,    d. 


1  10    0 


0    6    8 


0    5    6 


0    8    6 


Scale  III. 
£    $.  d. 


2    0    0 


0    6    8 


0    6    8 


0    5    0 
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Scale  I. 
£    8,    d. 

18.  Attendance  on  Auditors : — 

At  Taxation  of  Expenses,  when  the  De- 
cree is  in  Absence,   .        .        .        .    P    1    0 
In  Litigated  Cases,  and  under  Diligence, 

When  the  Account  is  under  L.5,  0  2  6 
L.5,  and  under  L.20,  .  .036 
L.20  and  upwards,    .        .        .040 

19.  Attendance  at  the  Clerk's  Office : — 

(1.)  Entering  appearance,  presenting 
Summons,  Defences,  and  other  papers 
except  Appeals,  and  getting  tnem 
marKed  and  entered  in  the  Inventory 
of  Process,  ordering  Caption,  for  each 
necessary  enrolment,  including  inti- 
mation, and  pursuer's  agent  inquiring 
whether  appearance  has  been  entered,   0    10 

(2.)  For  each  Borrowing,     .         .        .006 
For  each  Return,  .        .        .006 

20.  For  drawing  and  lodging  or  minuting  each 

Appeal,  or  Note  of  Appeal,  .        .020 

General  Agency. 

21.  For  obtaining  Extracts  of  Decrees,  interim 

or  final,  and  for  procuring  Warrants,        0    2    0 

22.  Instructing  Officer  to  serve  Summons,  Pe- 

tition, Edict,  Brieve,  or  other  instrument 
requiring   service,    or    instructing    the 
Clerk  of  Court  or  Officer  to  execute  any 
Warrant,  and  revising  Execution,         .020 
Note. — ^When  more  executions  at  the 
same  stage  of  the  Process  than  one 
are  necessary,  and  more  than  one 
Officer  must  necessarily  be  employed, 
this  Fee  is  to  be  allowed  for  instruct- 
ing and  revising    each  necessarily 
separate  Officer  and  Execution. 

23.  Instructing   Coimsel    to   prepare  Written 

Pleadings,  or  to  attend  a  Verbal  Debate, 
wherever  the  Judge  shall  either  autho- 
rize or  subsequently  approve  of  sach  em- 
ployment,     0    6    8 

24.  Revising  a  paper  prepared  by  Counsel  when 

such  employment  is  so  authorized  or  ap- 
proved of,  .  .        ...      0    5    0 

25.  For  Auditor's  Fees  of  Taxing : — 

In  Decrees  of  Absence,       .        .        .010 
In  Litigated  Cases  where  the  Account  is 

under  L.IO, 0    2  6 

„                 L.10  and  under  L.20,    0    6  0 

20        „            60,    0    7  6 

60        „          100,    0  10  0 

100        „          150,    0  15  0 

„                  150  and  upwards,        10  0 

26.  Agency : — 

Conducting  proceedings  under  Edicts 
of  Executry  until  Confirmation,  and 


SCIUEIL    SCAUlU. 


£    ».    d. 


0    16 


i    i,  d. 


0  2  0 

0  S  6 

0  6  0 

0  7  6 


0  16 

0  0    6 

0  0    6 

0  2    6 


0    2    6 


0    2    6 


0    6    8 

0    7    6 
0    10 


0  2  0 

0  0  6 

0  0  6 

0  3  0 


0    3    6 


0    3    6 


0    6   8 

0  10   0 
0    1   0 
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under  Tutorial  or  Curatorial  Edicts 
and  Brieves,  till  ready  for  extract. 
(^See/uU  Table /or  proceedings  in  Com- 
miiuary  Court,') 

Personal  Diligence, 

27.  Instructing  Officer  to  Charge,  and  revising 

his  Execution, 0 

28.  Copy  Executions  for  Record— ««r  sheets    .     0 

29.  Procuring  Executions  recorded,  0 

30.  Drawing  Minute  for  Fiaf,  .0 

31.  Agency  procuring  Fiat^   ....     0 

32.  Instructing  Officer  to  Apprehend,  .    0 

33.  Framing  State  of  Debt  and  Copj—'per  sheets  0 


SOALE  I. 

£    ».    d. 


0    2    0 
0    3    0 


Poindings, 

34.  Instructing  Officer  to  Poind,    . 

35.  Reporting  Poinding,  and  attendance  at  pro- 

curing Warrant  to  Sell, 

36.  For  Copy  Warrant  for  Service,  instructing 

Officer,  making  out  Account  of  Expenses 
for  Taxation,  attending  Auditor,  and 
framing  State  of  Debt  for  Sale,  including 
ordering  Sale,  see  the  charges  under  §§  5, 
6,  19,  25,  and  33,  respectively. 


Sales. 

37.  Fee  on  Reporting  Sales  under  Poindings  or 

Sequestrations,  or  any  other  Judicial 
Sales,  including  procuring  approval  of 
Roup-roll, 0    3    0 

38.  Fee  on  obtaining  Warrant  to  pav,    .        .020 

39.  Fee  for  conducting  Sale,  whether  by  the 

Procurator,  or  a  person  not  the  I^ocu- 
rator,  including  Auctioneer's  Fee,  when 
the  free  proceeds  of  the  Roup-roU  are 
under  L.  100 at  the  rate  of  L.5  percent. ; 
for  all  above,  L.2,  lOs.  percent. ;  besides 
the  necessary  outlay,  and  Is.  per  sheet  for 
an  Assistant  Clerk. 

Diligence  affecting  Heritage. 

40.  For  applying  for  Letters  of  Inhibition,  In- 

terdiction, Greneral  or  Special  ^Charge, 
Homings  against  Superiors,  and  the  like,  0    2    6 

41.  Instructing  Officer  to  charge,  .        .        .020 

Where  separate  Executions  by  separate 
officers  are  necessary,  this  Fee  for  6ach 
to  be  allowed. 

42.  Fee  getting  Recorded,  .030 

43.  Copies  for  Record, 0    10 

Where  Inhibition  or  Interdiction,  etc., 
requires  to  be  recorded  in  different 


SCAUE  II.  rScALE  III. 
£    s.     d. 


2  6 

1  0 

2  6 
4  0 
2  6 

0    2  6 

0    2  6 


0    2    6 
0    4    0 


0    4    0 
0    2    6 


0    3    0 
0    2    6 


0    5    0 
0    1     0 


0 

3 

6 

0 

1 

0 

0 

3 

6 

0 

5 

0 

0 

3 

6 

0 

3 

6 

0 

3 

6 

0 

3 

6 

0 

5 

0 

0    5    0 
0    3    6 


0 
0 

3 
3 

4 
6 

0 
0 

6 

1 

8 
0 

14 


ACT  OF  8EDEBUNT. 


Scale  I. 
£    8.     d. 
GountieB,  Half -Fees  additioiial  to  be 
allowed  for  getting  recorded  in  each 
additional  County. 

Advocations. 

44.  Intimating  to  Clerk  of  Court  and  opposite 

party, 0    2    0 

45.  To  Advocator'B  Agent  for  procuring  Bond 

of  Caution  and  getting  it  executed  and 
lodged, 0    8    0 

46.  To  Agent  of  opposite  party  for  inquiries  as 

to  sufficiency  of  Cautioner,  .        .        .080 

47.  Any  discussion  or  other  proceedings  will  be 

regulated  by  §§  3,  4,  9,  12, 18,  14,  etc. 

Loosing  Arrestments. 

48.  Fee  procuring  Bond  of  Caution  and  getting 

it  executed  and  lodged,  .030 

49.  Fee  obtaining  Loosing,     .  .020 

50.  The  fees  for  any  inqmries  or  discussion  oc- 

curring here  to  oe  regulated  as  in  §§  45, 
46,  47,  etc. 

AffitUivits. 

51.  Same  as  in  No.  5. 

Advertisements. 

52.  Wherever  ordered  by  Statute,  or  by  the 

Judge--4)er  sheets         .  .080 

53.  One  Fee  only  for  ordering  insertion,  whether 

in  one  or  more  newspapers,  .020 

Appeals  to  Circuit-Court  of  Justiciary. 

54.  Drawing  Appeal — per  sheet,  .030 

55.  Procuring  Bond,  and  getting  signed  and 

lodged, 0    3    0 

56.  Serving  Copy,  Indorsing  Certificate,  and 

lodging  with  Clerk,     .  .030 

57.  AU  the  other  business  to  be  charged  for 

according  to  the  Fees  for  similar  business 
in  the  foregoing  Table ;  excepting  at- 
tendance in  Court  when  the  Appeal  is 
discussed,  for  which  a  charge  per  hour 
will  be  allowed  of        ....    0 


Procurator- Fiscal. 
58.  For  his  concurrence,  when  required. 


3    0 


0    16 


BcalkII.  jSokLElII. 


£   s.    d. 


£   <.  d. 


0    2    6 


0    4    0 
0    2    6 


0  4  0 

0  2  6 

0  4  0 

0  4  0 

0  4  0 


0    4    0 


0    2    0 


0    3   6 

0    5   Q 
0   5   0 


0   5   0 
0   3   € 


0  5  0 

0  3  4 

0  5  0 

0  5  0 

0  5  0 


0   5  0 


0   3 
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FOR  BUSINESS  IN  THE  COMMISSARY  COURT. 


ScalbI. 
£    8.    d, 

59.  Drawing  Petition  for  Decree-Datiye,         .040 

60.  Presenting  Petition  at  CommiaBary  Office, 

and  directing  the  neceaaary  publication,    0    2    0 

In  AppHcatian  for  Confirmation  of  Executors 
qua  Creditor — 

61.  Drawing  Inventory  of  ProductionB,  as  in 

No.  8, 0    10 


After  Publication  of  Petition  for  Decree- 
Dative — 


62.  Attendance  in  Court,  moving  for  and  ob- 
taining Decree-Dative,  .0 


65. 
66. 


67. 


68. 


Where  it  ia  necessary  to  obtain  Restriction 
of  Caution. 

69.  Drawing  Petition-;/?r«r  <^6r,  .    0 

Each  succeeding  necessary  sheet,  .    0 

70.  Fee  on  Interlocutor  ordering  Advertisement,  0 

71.  Fee  on  Interlocutor  restricting,  or  refusing 

to  restrict  Caution,      ...        .0 


When  Caution  is  restricted^  the  Fees  for 
taking  out  Bond  of  Caution^  yetting  it  exe- 
cutedy  attested^  lodged^  e/c,  the  same  as 
above. 


3    6 


For  Inventory  of  Moveable  Estate — 

63.  Fee  for  Attendance  obtaining  the  necessary 

information  relative  to  the  nature  of  the 
Moveable  Estate  and  all  o^er  particulars 
necessaiT  to  enable  the  Inventory  to  be 
prepared, 0    3    6 

64.  Drawing  Inventory— -per  sheets         .        .040 
Extending  Ditto— per  Afteef,  .016 

Drawing  Deposition,  .026 

Attendance  before  tJie  CommiBsary  or  Jus- 
tice of  Peace,  or  other  party  authorized 
to  administer  the  Oath,  with  the  Exe- 
cutor, when  the  Oath  is  taken,  .036 

Agency  taking  out  Bond  of  Caution,  getting 
it  subscribed,  and  thereafter  Lodging  it 
with  the  Clerk, 0    3    6 

Agen^  procuring  Attestation  of  Cautioner's 

sufficiency, 0    2    0 


3    6 


72.  Each  neceosary  letter, 


0    2    0 


Scale  IL 
£  s.  d. 
0    5    0 

0    2    6 


0    16 


0    5    0 


SCAUCIII. 

£    s.    d, 
0    6    0 

0    3    6 


0    2    0 


0    6    8 


0  5    0 

0  5    0 

0  16 

0  2    6 


0    5    0 

0    5    0 
0    2    6 


0  5  0 

0  3  0 

0  5  0 

0  5  0 


0  6    8 

0  6    0 

0  16 

0  2    6 


0    6    8 

0    6    8 
0    3    4 


0  6  0 

0  4  0 

0  6  8 

0  6  8 


0    2    6     0    3    4 
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SCALS  I. 

£    s.    d. 

In  cages  where  the  Domicile  of  the  Deceased 
requires  to  be  shown  to  Itave  been  in  Scot- 
land— 

73.  Drawing  Petition— ^/Jr*^  sheet ^  .  .040 

Each  succeeding  sheet,  .        .020 

74.  Fee,  presenting  Petition,  ..020 

75.  Fee  on  Interlocutor  allowing  a  Proof  being 

pronounced, 0    8    6 

76.  Intunating  the  same  to  Clients,        .        .020 

77.  Fee  for  Precognoscing  each  Witness  ex- 

amined,        0    2    6 

78.  For  Agency  getting  Diet  of  Proof  fixed,  and 

intimating  it, 0    2    0 

79.  Instructing  Officer  to  dte  Witnesses,        .020 

80.  Attendance  ai  Proof— per  hour^        .        .040 

81.  Fee  on  Interlocutor  disposing  of  the  Proof,  0    3    6 

82.  Fee  for  procuring  Confirmation,  viz. : —  / 

Where  the  value  of  the  estate  does  not 
exceed 

L.100,  0 

260,  .•      .        .        .0 

500,  ....  0 

1000,  ....  1 

2000,  .        ,         .         .  1 

5000,  ....  3 

Upwards  of  L.6000,  ...  5 

83.  For  Drawing  and  Inserting  Advertisements, 

as  in  Nos.  52  and  53, 

84.  For  extending,  and  for  Fair  Copies  when 

necessary,  except  when  otherwise  fixed, 
as  in  No.  6, 

85.  For  attendances  at  the  Clerk's  Office,  except 

when  otherwise  fixed,  as  in  No.  19, 
86-  When  a  Competition  arises  for  the  office  of 
Executor,  or  any  other  questiou  occurs, 
requiring  a  Record  to  he  made  up,  or 
when  Agents  are  required  by  the  Uom- 
missary  to  be  heard,  the  same  Fees  to  be 
allowed  which  are  allowed  according  to 
the  scale  for  similar  business  in  this 
Table;  failing  which,  in  the  Table  of 
Fees  for  the  Sheriff-Court. 


5  0 

10  0 
15  0 

1  0 

11  6 
3  0 
5  0 


SCALXlL  iSCAUlTL 

£    s.  [d.   £  i.   d. 


0  5  0 

0  3  .0 

0  2  6 

0  6  0 

0  2  6 

0  8  6 


0  6  0 

0  4  0 

0  3  6 

0  6  8 

0  3  4 

0  5  0 


3  4 

3  4 

0    6  8 

0    6  S 


DUN.  M*NEILL,  LP,d. 


ANNO  VICESIMO  QUARTO 

VICTORIA  BEGINS. 

Cap.  XL 

An  Act  to  afford  Facilities  for  Hie  better  Ascertainment  of 
the  Law  of  Foreign  Countries  when  pleaded  in  Courts 
wUhin  Her  Majesty's  Dominions, — [17^  May  1861.] 

Whebeas  an  Act  was  passed  in  the  Twenty-second  and 
Twenty-third  Years  of  Her  Majesty's  Reign,  intituled  An  22  k  28 
Act  to  afford  Facilities  for  the  more  certain  Ascertainment  of^^^*^  ^• 
the  Law  administered  in  one  Part  of  Her  Majesty^ s  Do- 
minions  when  pleaded  in  the  Courts  of  another  Part  thereof: 
And  whereas  it  is  expedient  to  afford  the  like  Facilities  for 
the  better  Ascertainment,  in  similar  Circumstances,  of  the 
Law  of  any  Foreign  Country  or  State  with  the  Government 
of  which  Her  Majesty  may  be  pleased  to  enter  into  a  Con- 
vention for  the  Purpose  of  mutually  ascertaining  the  Law 
of  such  Foreign  Country  or  State  when  pleaded  m  Actions 
depending  in  any  Courts  within  Her  Majesty^s  Dominions 
and  the  Law  as  administered  in  any  Part  of  Her  Majest/s 
Dominions  when  pleaded  in  Actions  depending  in  the 
Courts  of  such  Foreign  Country  or  State  :  Be  it  therefore 
enacted  by  the  Queen's  most  Excellent  Majesty^  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  Authority  of  the  same,  as  follows : 
viz., 

I.  If,  in  any  Action  depending  in  any  of  the  Superior  superior 
Courts  within  Her  Majesty's  Dominions,  it  shall  be  the^oigte 
Opinion  of  such  Court  that  it  is  necessary  or  expedient,  Majestv^s^'^ 
for  the  Disposal  of  such  Action,  to  ascertain  the  Law  ap-  i>ominion8 
plicable  to  the  Facts  of  the  Case  as  administered  in  anyJ^^J^""* 
Foreign  State  or  Country  with  the  Government  of  which  with 
Her  Majesty  shall  have  entered  into  such  Convention  aSto**®owirt 
aforesaid,  it  shall  be  competent  to  the  Court  in  which  such  of  any 
Action  may  depend  to  direct  a  Case  to  be  prepared  setting  gj^^itj^ 
forth  the  Facts  as  these  may  be  ascertained  by  Verdict  of  whicii  Her 
Jury  or  other  Mode  competent,  or  as  may  be  agreed  upon  JJ^jf^^ 
by  the  Parties,  or  settled  by  such  Person  or  Persons  as  may  made  a 
have  been  appointed  by  the  Court  for  that  Purpose  in  the  ^^°^^«^*^*^" 
event  of  the  Parties  not  agreeing ;  and  upon  such  Case  Purpose, 

^  for  Ascer- 
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uinment    being  approved  of  by  such  Court  or  a  Judge  thereof,  such 
ffu^Btato.  Court  or  Judge  shsdl  settle 'the  Questions  of  Liaw  arismg 
out  of  the  same  on  which  they  desire  to  have  the  Oinoioii 
of  another  Court,  and  shall  pronounce  an  Order  remitting 
the  same,  together  with  the  Case^  to  sudi  Saperior  Court 
in  such  Foreign  State  or  Country  as  shall  be  agreed  upon 
in  said  Convention,  whose  Opinion  is  desired  upon  the  Law 
administered  by  such  Foreign  Court  as  applicable  to  the 
Facts  set  forth  in  such  Case,  and  requesting  them  to  pro- 
nounce their  Opinion  on  the  Questions  submitted  to  them ; 
and  upon  such  Opinion  being  pronounced,  a  Copy  thereof, 
certified  by  an  Offioer  of  such  Court,  shall  be  deemed  and 
held  to  contain  a  correct  Record  of  such  Opinion. 
Ck)urt  in         II.  It  shall  be  competent  to  any  of  the  Parties  to  the 
Ictiwi       Action,  after  having  ootained  such  certified  Copy  of  such 
depends  to  Opinion,  to  lodge  the  same  with  the  Officer  of  the  Court 
o^mion*to  '^^^^'^  ^^  Majesty's  Dominions  in  which  the  Action  may 
tiwFacts    be  depending  who  may  have  the  official  Charge  thereof', 
c^'***^*'*  together  with  a  Notice  of  Motion  setting  forth    that  the 
**^     '  Party  will,  on  a  certain  Day  named  in  such  Notice,  move 
the  Court  to  apply  the  Opinion  contained  in  such  certified 
Copy  thereof  to  the  Facts  set  forth  in  the  Case  herein- 
before specified,  and  the  said  Court  shall  thereupon,  if  it 
shall  see  fit,  apply  such  Opinion  to  such  Facts,  in  the  same 
Manner  as  if  the  same  had  been  pronounced  by  soch  Court 
itself  upon  a  Case  reserved  for  Opinion  of  the  Court,  or 
upon  Special  Verdict  of  a  Jury ;  or  the  said  last^mentioned 
Court  shall,  if  it  think  fit,  when  the  said  Opinion  has  been 
obtainctl  before  Trial,  order  such  Opinion  to  be  submitted 
to  the  Jury  with  the  other  Facts  of  the  Case  as  conclusive 
Evidence  of  the  Foreign  Law  therein  stated,  and  the  said 
Opinion   shall  be  so  submitted  to  the  Juiy :   Provided 
always,  that  if  after  having  obtained  such  certified  Copy 
the  Court  shall  not  be  satisfied  that  the  Facts  had  been 
properly  understood  by  the  Foreign  Court  to  which  the 
Case  was  remitted,  or  shall  on  any  Ground  whatsoever  be 
doubtful  whether  the  Opinion  so  certified  does  correctly 
represent  the  Foreign  Law  as  regards  the  Facts  to  which 
it  IS  to  be  applied,  it  shall  be  lawful  for  such  Court  to  remit 
the  said  Case,  either  with  or  without  Alterations  or  Amend- 
ments, to  the  same  or  to  any  other  such  Superior  Court  in 
such  Foreign  State  as  aforesaid,  and  so  from  Time  to  Time 
as  may  be  necessary  or  expedient. 
Courts  in        III.  If  in  any  Action  depending  in  any  Court  of  a  Foreign 
Srt  ^     Country  or  State  with  whose  Sovemment  Her  Majesty 
Dominions  shall  have  entered  into  a  Convention  as  above  set  forth, 
™«y  pro-    such  Court  shall  deem  it  expedient  to  ascertain  the  Law 
Opinion  on  applicable  to  the  Facts  of  the  Case  as  administered  in  any 
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Part  of  Her  Majesty's  Dominions,  and  if  the  Foreign  Case  re- 
Court  in  which  such  Action  may  depend  shall  remit  to  the  PorS^n^  * 
Court  in  Her  Majesty's  Dominions  whose  Opinion  is  de-  Court. 
sired  a  Case  setting  forth  the  Facts  and  the  Questions  of 
Law  arising  out  of  the  same  on  which  they  desire  to  have 
the  Opinion  of  a  Court  within  Her  Majesty's  Dominions, 
it  shall  be  competent  to  any  of  the  Parties  to  the  Action  to 
present  a  Petition  to  such  last-mentioned  Court,  whose 
Opinion  is  to  be  obtained,  praying  such  Court  to  hear 
Parties  or  their  Counsel,  and  to  pronounce  their  Opinion 
thereon  in  Terms  of  this  Act,  or  to  pronounce  their  Opinion 
without  hearing  Partiea  or  Counsel ;  and  the  Court  to 
which  such  Petition  shall  be  presented  shall  consid^  the 
same^  and,  if  they  think  fit,  shall  appoint  an  early  Day  for 
hearing  Parties  or  their  Counsel  on  such  Case,  and  shall 
pronounce  their  Opinion  upon  the  Questions  of  Law  aa 
administered  by  them  which  are  submitted  to  them  by  the 
Foreign  Court ;  and  in  order  to  their  pronouncing  such 
Opinion  they  shall  be  entitled  to  take  «ich  fuithw  Pro- 
cedure thereupon  as  to  them  shall  seem  proper,  and  upon 
such  Opinion  being  pronounced  a  Copy  thereof  certified 
by  an  Officer  of  such  Court,  shall  be  given  to  eaoh  of  the 
Parties  to  the  Action  by  whom  the  same  shall  be  required. 

IV.  In  the  Construction  of  this  Act  the  Word  "  Action"  £t^^ 
shall  include  every  judicial  Proceeding  instituted  in  any  Terms. 
Court,  Civil,  Criminal,  or  Ecclesiastical ;  and  the  Wcatia 
^'  Superior  Courts"  shall  include,  in  England,  the  Superior 
Courts  of  Law  at  Weatminstery  the  Loixl  Chancellor,  the 
Lords  Justices,  the  Master  of  the  Rolls,  or  any  Yice^Cban- 
cellor,  the  Judge  of  the  Court  of  Admiralty,  the  Judge 
Ordinary  of  the  Court  for  Divorce  and  Matrimonial  Causes, 
and  the  Judge  of  the  Court  of  Probate ;  in  Scoiloaidy  \h& 
High  Court  of  Justiciary,  and  the  Court  of  Session,  acting 
by  either  of  its  Divisions ;  in  Ireland^  the  Superior  Courts 
of  Law  at  Dablinj  the  Master  of  the  Rolls,  and  the  Judge 
of  the  Admiralty  Court;  and  in  any  other  Part  of  Her 
Majesty's  Dominions,  the  Superior  Courts  of  Law  or  Equity 
therein ;  and  in  a  Foreign  Country  or  State,  any  Superior 
Court  or  Courts  which  shall  be  set  forth  in  any  such  Con- 
vention between  Fler  Majesty  and  the  Grovorument  of  such 
Foreign  Country  or  State. 
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Cap.  XVn. 

An  Act  to  amend  an  Act  of  the  Twentieth  and  Twenty-Jirsi 
Years  of  the  Reign  of  Her  Majesty^  for  the  Abatmeni 
of  the  Nuisance  arising  from  the  Smoke  of  Furnaces  tn 
Scotland.— [7tA  June  1861.] 

Whebeas  an  Act  was  passed  in  the  Session  of  Parliament 
held  in  the  Twentieth  and  Twenty-first  Years  of  the  Reign 
20  ft  21      of  Her  present  Majesty,  intituled  An  Act  for  the  AlxUe- 
Vict,  c.  78.  „j^^  Q^  ^  Nuisance  arising  from  the  Smoke  of  Furnaces  in 
Scotland :  And  whereas  it  is  expedient  that  the  same  be 
amended  to  the  Effect  after  mentioned:  Be  it  therefore 
enacted  by  the  Queen's  most  Excellent  Majestjr,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  Authority  of  the  same^  as  follows : 
OoD^nts     I,  From  ana  after  the  First  Day  of  September  One 
coveiT  of    thousand  eight  hundred  and  sixty-one,  Complaints  for  the 
PenaitieB    Recovery  of  Penalties  under  the  said  recited  Act  may  be 
^^tt     brought  without  the  Concourse  of  the  Lord  Advocate,  any- 
withont      thing  in  the  said  Act  to  the  contrary  notwithstanding; 
courae^f    provided  always,  that  the  expenses  of  every  such  Complaint 
the  Lord    shall  be  in  the  Discretion  of  the  Sheriff,  Magistrate,  or 
Advocate,  jng^iceg  before  whom  the  same  mav  be  brought,  and  be  or 

they  shall  determine  the  Amount  thereof. 
Certain  II.  Burghs  of  Baxouy  or  Regality  which  send  or  contri- 

^^db^e  ^^^  ^^  ^^  ^  Member  to  Parliament  shall,  for  the  Purposes 
Area  of  the  said  recited  Act  and  this  Act,  be  deemed  to  inclnde, 
J^^,**"®  and  shall  include,  the  whole  Area  contained  within  the 
mentary     Parliamentary  Boundaries  thereof. 

Bound- 
aries. 


Cap.  XVin. 

An  Act  to  make  Provision  for  the  Dissolution  of  Combina- 
tions of  Parishes  in  Scotland  as  to  the  Management  of  the 
Poor.—l7th  June  1861.] 

Whereas  by  an  Act  passed  in  the  Eighth  and  Ninth 
Years  of  the  Keign  of  Her  Majesty  Queen  Victoriiij  intituled 
Vkt^  c  83  ^^  ^ctfor  Vie  Amendment  and  Administration  of  the  Laws 
^  '  ^*  '  relating^  to  the  Relief  of  the  Poor  in  Scotland,  it  was  pro- 
vided, in  the  Sixteenth  Section  thereof,  that  the  Board  of 
Supervision  thereby  established,  if  satisfied  that  the  Ad- 
ministration of  the  Affairs  of  the  Poor  in  any  Two  or 
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more  Parishes,  "  might  be  carried  on  with  greater  Advan- 
ta^  to  the  said  Parishes  and  to  the  Poor  therein,  by  the 
said  Parishes  being  combined  for  the  Purposes"  of  the  said 
Act,  to  resolve  and  declare  that  such  Parishes  should 
thenceforward  be  combined  for  the  Purposes  of  the  said 
Act :  And  whereas  no  Power  is  by  the  said  Act  conferred 
on  the  Board  of  Supervision,  or  on  any  other  Tribunal,  to 
dissolve,  under  any  Circumstances,  a  Combination  of 
Parishes  once  effected  under  Authority  of  the  said  Act : 
And  whereas  it  is  expedient  that  Power  should  be  conferred 
on  the  said  Board,  in  the  Cases  and  subject  to  the  Pro- 
visions after  mentioned,  to  dissolve  such  Combinations  of 
Parishes :  Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  Authority 
of  the  same,  as  follows  : 

I.  It  shall  be  lawful  for  the  Parochial  Board  of  anv  Com-  parochiai 
bination  of  Parishes  which  mav  have  been  combinea  under  Board  of 
the  Provisions  of  the  said  recited  Act,  at  One  of  its  fixed  tioS^i^ 
General  Meetings,  to  resolve  that  it  is  expedient  that  the  ^point 
Combination  should,  as  to  all  or  as  to  certain  of  the  Parishes  ^JixL 
thereof,  be  dissolved,  and  thereupon  to  appoint  a  Special  for  Apj^- 
Meeting  of  the   Board  for  the   Purpose  of  considering  ^^^J?'^ 
whether  an  Application  should  be  made  to  the  Board  of  tion. 
Supervision,  craving  the  said  Board  of  Supervision  so  to 
dissolve  such  Combination ;  provided  always,  that  Notice 

shall  have  been  given  by  the  Member  or  Members  of  the 
Parochial  Board  intending,  at  such  Meeting,  to  propose 
such  Resolution,  of  his  or  their  Intention  then  to  propose 
the  same,  to  every  other  Member  thereof,  by  Letter  ad- 
dressed to  each  such  Member  at  his  ordinary  Place  of 
Residence,  and  put  into  the  Post  Office  at  least  One  Month 
prior  to  such  General  Meeting ;  and  the  Special  Meeting, 
if  resolved  to  be  appointed,  shall  be  appointed  to  be  held  on 
a  Day  not  sooner  than  Three  WeeKs  nor  later  than  Six 
Weeks  after  the  Date  of  such  Resolution. 

II.  Intimation  shall  be  given  of  the  Special  Meeting  ap-  Intimation 
pointed  as  aforesaid  by  Letters  addressed  bv  the  Inspector  jj^g^*** 
of  the  Poor  to  every  Member  of  the  Parochiai  Board  at  his 

usual  Place  of  Residence,  and  put  into  the  Post  Office  at 
least  One  Fortnight  before  the  Day  of  Meeting,  and  speci- 
fying the  Time  and  Place  of  Meeting,  and  the  Purpose  for 
whicn  such  Meeting  has  been  appointed  to  be  held. 

III.  At  such  Special  Meeting,  if  the  Parochial  Board  shall  SDeciai 
unanimously,  or  by  a  Majority  of  at  least  Two  Thirds,  ^^**'*« 
agree  to  the  proposed  Application  being  made,  but  notthonM 
otherwise,  it  shall  be  lawml  for  the  Parochial  Board  to^PP^*^*' 
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authorize  an  Application^  in  their  Name,  to  be  trmsmitted 
to  the  Board  of  Supervision,  praying  such  Board  of  Snp^- 
vision  to  dissolve  tlie  Combination  as  to  all  or  any  of  tlie 
Parishes  thereof^  and  the  Chairman  of  the  Parochial  Board 
shall  thereupon  sign  and  forthwith  trananit  to  the  Bond 
of  Sunervisicm  such  Application  accordingly ;  and  the  said 
Parocnial  Board  may  also  transmit  to  the  Board  of  Super- 
vision a  Statement  of  their  Reasons  in  support  of  socli 
Application ;  and  any  Members  of  the  Parochial  Board 
who  may  dissent  from  the  Besohition  to  make  such  Appli- 
cation may,  within  Ten  Days  after  the  Date  of  such  Re- 
solution, give  in  to  the  Chairman  a  Statement  of  tbdr 
Reasons  of  Dissent,  which  Statement  the  Chairman  shall 
forthwith  transmit  to  the  Board  of  Supervision. 

IV.  The  Board  of  Supervision^  on  receiving  aisv  such 
Application,  shall  make  such  Inquiry  aa  to  them  shall  seem 
necessary  and  proper ;  and  the  said  Board  of  Sapervision 
after  such  Inquiry  shall  have  Power,  if  satisfied,  from  any 
Cban^  in  the  Condition  and  State  of  the  Parishes^  or  on 
consk&ration  of  the  Results  of  the  Experienoe  already  bad 
of  the  Administration  of  the  Poor  since  ibe  Parishes  wen 
combined,  that  it  is  not  for  the  Advanta^  of  the  Parishes, 
or  of  the  Poor  thereof,  that  the  Administration  of  the 
Affiurs  of  the  Poor  should  be  continued  in  these  Parisbes 
in  a  State  of  Combination,  to  dissolve  the  Combination  as 
to  all  or  any  of  the  Parishes  thereof  in  Terms  of  the  Prayer 
of  the  App&cation,  or  they  may,  if  they  see  Cause,  renise 
such  Application. 

y.  If  the  Board  of  Supervision  shall  dissolve  any  such 
Combination  as  aforesaid,  they  shall  further,  after  soch 
Inquiry  as  they  shall  deem  necessary  and  proper,  determiDe 
all  Questions  as  to  the  Liabih'ty  of  the  several  Parishes 
which  had  constituted  the  Combination  to  support  particular 
Paupers  in  Time  to  come,  and  as  to  the  Oblivions  in- 
cumoent  on  the  Combination,  and  the  Shares  tbencefiu^ani 
to  be  borne  by  the  several  Parishes  thereoi^  and  as  to  any 
Propertv  belonging  to  the  Combination,  and  the  Division 
or  Destmation  to  be  thereafter  made  of  it,  and  anv  Claims 
of  Compensation  thence  arising ;  and  generally  tney  shall 
have  Power  to  dispose  of  all  Questi<Hi8  and  Claims  between 
the  several  Parishes  in  reference  to  the  Affairs  of  the  Poor 
in  so  far  as  affected  by  the  Dissolution  as  aforesaid,  and  ali 
Decisions  and  Determinations  by  the  Board  of  Supervision 
shall  be  final  and  conclusive,  and  shall  not  be  subject  to 
Review  by  any  Court,  whether  by  Appeal,  Advocation, 
Suspension,  Reduction,  or  otherwise. 

Vl.  On  any  such  Dissolution  taking  place  aa  aforesaid, 
the  Management  ff  the  Poor  in  every  Parish  which  shall, 
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io  consequence,  have  ceased  to  form  Part  of  a  Combination  Manage- 
of  Parishes,  and  the  Administration  of  the  Laws  relating  p^^^^p^. 
to  the  Belief  of  the  Poor  in  such  Parish  and  to  the  raising  ceed  as  if 
the  necessary  Fands  for  their  Belief,  shall,  from  and  after  ^'fj!?!!!^ 

Tx  t''  -iiiTfciro**  I     never  com- 

a  Day  to  be  named  by  the  Board  of  bnpervision  as  the  bined. 
Date  at  which  the  Dissolati(Hi  shall  take  effect,  and  subject 
to  the  Decisions  and  Determinations  of  the  said  Board 
hereinbefore  mentioned,  be  carried  on  in  every  such  Parish 
as  if  no  such  Combination  had  ever  been  formed. 

VII.  If  the  Board  of  Supervision  shall  refuse  any  such  if  AppUca- 
Application  for  Dissolution  as  aforesaid,  it  shall  not  be  lawful  ^"^n^^^be 
for  the  Parochial  Board  whose  Application  has  been  refused  rene wed tiu 
to  renew  such  Application  till  after  the  Lapse  of  Five  Years  *|*^'i^*^*® 
from  the  Date  at  which  it  was  so  refused.  Tears. 


Cap.  XX. 

An  Act  io  eontihue  certain  Duties  of  Customs  and  Inland 
Reoenue/or  the  Service  of  Her  Majesty^  and  to  alter  and 
repeal  certain  other  Duties* — \\2ih  June  1861.] 

Most  Gbagious  Sovereign,— We,  Your  Majesty's  most 
dutiful  and  loyal  Subjects,  the  Commons  of  the  United 
Kingdom  of  Ureai  Britain  and  Ireland  in  Parliament  as* 
8embled^  towards  raising  the  necessary  Supplies  to  defray 
Your  Majesty's  Public  Expenses,  and  making  an  Addition 
to  the  Public  Revenue,  have  fireely  and  voluntarily  resolved 
to  give  and  grant  unto  Your  Majesty  the  several  Rates 
and  Duties  hereinafter  mentioned ;  and  do  therefore  most 
humbly  beseech  Your  Majesty  that  it  may  be  enacted ;  and 
be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
aud  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows  : 

L  There  shall  be  charged,  collected,  and  paid  for  the  Grant  of 
Use  of  Her  Majesty,  Her  Heirs  and  Successors,  the  several  ^***^.fl*j 
Rates  and  Duties  of  Customs,  Excise,  and  Income  Taxi^sche- 
respectively  specified  and  contained  in  the  several  Sche- ^^u^&i^- 
dules  marked  respectively  (A.),  (B.),  and  (C.)  to  this  Act'*"'^' 
annexed ;  and  the  several  Drawbacks  therein  specified  and 
contained  shall  be  allowed,  and  such  Rates,  Duties,  and 
Drawbacks  shall  respectively  take  efiect,  at  or  from  the 
respective  Times,  and  shall  continue  to  be  charged,  col* 
lected,  paid,  and  allowed  for  and  during  the  Perio£  respec- 
tively specified  or  mentioned  in  that  Behalf  in  the  said 
Schedules ;  and  where  with  regard  to  any  of  such  Rates, 
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Daties,  and  Drawbacks  no  Time  is  so  specified  for  the 
Commencement  thereof^   the   same  shall  commence  and 
take  effect  from  and  after  the  passing  of  this  Act ;  and 
where  with  regard  to  any  of  the  said  Rates,  Duties  and 
Drawbacks  no  Feriod  is  so  as  aforesaid  specified  or  limited 
for  the  Duration  thereof,  the  same  shall  continue  to  be 
charged,  collected,  paid,  and  allowed  until  Parliament  shall 
otherwise  order ;  and  the  said  several  Schedules  shall  be 
deemed  to  be  Part  of  this  Act. 
ProTidons      IL  All  the   Powers,  Provisions,  Clauses,  Regulations, 
Act^to**'    Allowances  and  Exemptions,  Forfeitures,  Pains  and  Penal- 
appij.        ties,  contained  in  or  imposed  by  any  Act  or  Acts,  or  zny 
Schedule  thereto,  relating  to  any  Duties  of  the  same  Kind 
or  Description  as  the  several  Rates  or  Duties  granted  by 
this  Act  respectively  and  in  force  at  the  Time  of  the  passing 
of  this  Act,  or  as  regards  the  Income  Tax  in  force  on  the 
Fifth  Dav  of  April  One  thousand  eight  hundred  and  sixty- 
one,  shall  respectively  be  of  ftill  Force  and  Ktkct  with 
respect  to  the  said  Rates  and  Duties  by  this  Act  granted 
respectively,  so  far  as  the  same  are  or  shall  be  applicable, 
in  all  Cases  not  hereby  expressly  provided  for,  and  shall  be 
observed,  applied,  allowed,  enforced,  and  put  in  Execution 
for  and  in  the  raising,  levying,  collecting,  and  securing  of 
the  said  last-mentioned  Rates  and  Duties  respectively,  and 
otherwise  in  relation  thereto,  so  far  as  the  same  shall  not 
be  superseded  by  and  shall  be  consistent  with  the  express 
Provisions  of  this  Act,  as  fully  and  effectually,  to  all  Intents 
and  Purposes,  as  if  the  same  had  been  herein  repeated  and 
specially  enacted,  mutatis  mutandisj  with  reference  to  the 
Perrons     ^ates  and  Duties  by  this  Act  granted  respectively. 
enfan^^        III.  And  whcreas  since  the  Fifth  Day  of  April  now  last 
with  the     past  and  before  the  passing  of  this  Act  divers  Dividends, 
Dividend/  Annuities  and  Shares  of  Annuities,  and  Interest  on  Loans 
and  In-      and  on  Bonds,  Debentures,  and  other  Securities  directed 
rinc?6^^    by  the  Acts  relating  to  the  Income  Tax  in  force  on  the 
April  1861,  said  last-montioncd  Day  to  be  assessed  under  Schedule 
S^piw^g  (C)  of  the  said  Acts  have  become  due  and  payable,  and 
of  this  Act,  by  reason  of  the  Expiration  of  the  said  Acts  before  the 
Returns      Passing  of  this  Act  have  not  been  assessed  and  charged 
thereof  to    with  the  Said  Tax  ;  and  it  is  expedient  to  provide  for  the 
Con^^  Assessment  thereof  with  the  Rates  and  Duties  of  Income 
sioners  in   Tax  granted  by  this  Act,  and  for  the  Collection  of  the 
^^1^^^®  Sums  assessed  from  the  Persons  respectively  to  whom  such 
of  the        Dividends,  Annuities,  Shares,  and  Interest  have  been  paid 
whT^ve   ^^  ^^^  ^^  entitled  thereto  : 

received  Be  it  enacted.  That  all  Persons  respectively  entrnsted 
dendswttd  ^'^^  ^'^^  Payment  of  any  such  Dividends,  Annuities, 
Interest     Shares,  or  Interest  as  aforesaid,  or  who  have  paid  the  same, 
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ei'Uier  as  Agent  or  otherwise,  shall,  within  One  Calendar 
Month  after  the  passing  of  this  Act,  deliver  or  cause  to  be 
delivered  to  the  Commissioners  for  Special  Purposes  at  the 
Head  Office  of  Inland  Revenue  at  Somerset  House  in  the 
City  of  Westminster  an  Account  in  Writing,  duly  authenti- 
cated and  signed  by  such  Persons  respectivelv,  containing 
a  Description  of  all  such  Dividends,  Annuities,  Shares, 
and  Interest  entrusted  to  them  for  Payment  which  have 
become  due  or  pavable  since  the  Fifth  Day  of  April  last, 
and  also  a  true  and  perfect  Account  of  the  !Names  and  Re- 
sidences of  the  several  Persons  to  whom  the  same  have 
become  due  or  pavable,  and  the  several  Sums  which  have 
been  so  paid  to  them,  or  to  which  they  have  become  en- 
titled respectively ;  and  the  said  Commissioners  for  Special  iHvidends 
Purposes   shall    make   Assessments  thereon   respectively,  J;^^  J^^ 
under  Schedule  (C.)  of  the  Acts  relating  to  the  Income  «nce  5th 
Tax,  of  the  Rates  and  Duties  of  Income  Tax  granted  by^J^^'^^ 
this  Act,  and  the  Sum  so  assessed  shall  be  paid  to  the  the  Special 
Receiver  General  of  Inland  Revenue  by  the  several  Per- 2^™^" 
sons  who  shall  have  received  or  are  entitled  to  such  Divi- 
dends, Annuities,  Shares,  and  Interest  respectively ;  and 
in  default  of  such  Payment  the  Sums  so  assessed  shall  be 
recoverable  ftom  the  said  last-mentioned  Persons,  and  shall 
be  collected  and  levied  in  like  Manner  as  any  other  Assess- 
ments made  by  the  said  Commissioners  are  or  may  be  by 
Law  directed  or  authorized  to  be  recovered,  coUected,  or 
levied :  Provided  always,  that  if  any  Sum  so  assessed  shall 
not  be  so  paid,  recovered,  or  collected  by  or  from  any  Person 
chargeable  therewith,  and  such  Person  shall  at  any  Time 
hereafter  become  entitled  to  any  further  Payment  of  the 
like  Dividends,  Annuities,  Shares,  or  Interest,  the  Person 
entrusted  with  the  Payment  thereof  as  aforesaid  shall,  on 
Notice  and  Requisition  ft'om  the  said  Commissioners  in 
that  Behalf,  deduct  and  retain  from  and  out  of  such  ftirther 
Payment  any  such  Sum  assessed  and  remaining  unpaid  as 
aforesaid,  as  well  as  any  further  Assessment  chargeable  in 
r^espect  of  such  further  Payment  of  the  said  Dividends, 
Shares,  Annuities,  or  Interest ;  and  the  Person  deducting 
and  retaining  any  such  Sum  of  Money  assessed  as  aforesaid 
shall  pay  the  same  into  the  Bank  of  Englaiid  to  the  Ac- 
count of  the  said  Receiver  General,  in  like  Manner  as  he 
18  by  any  Act  relating  to  the  Income  Tax  required  or 
^lu^ected  to  pay  over  any  other  Sums  of  Money  deducted 
or  retained  by  him  for  Income  Tax ;  and  if  any  Person 
entrusted  with  the  Payment  of  or  who  hath  paid  any  such 
Dividends,   Annuities,   Shares,  or  Interest  as   aforesaid, 
either  as  Agent  or  otherwise,  shall  neglect  or  refuse  to  do 
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any  Act  hereby  required  or  directed  to  be  done  or  performed 
by  him,  he  shall  forfeit  the  Sam  of  One  hundred  jPoiuids. 
On  and  IV.  On  and  after  the  First  Day  of  October  One  thofo- 

bOT  1^1861  ^*"^^  eight  hundred  and  sixty-one  the  Duties  of  Excise 
theiixcise'now  payable  on  Paper  of  any  Denomination,  and  Button- 
u>ma  ^"  ^^}  Millboard,  Pasteboard,  and  Scaleboard,  and  also  the 
and  Draw-  Duties  of  Customs  now  payable  upon  the  Importation  into 
^^^  ^^  .  the  United  Kingdom  of  the  Articles  specified  and  contained 
Cngtoms*  in  Schedule  (D.)  to  this  Act  annexed,  and  also  all  Allow- 
Bj^iee  on  auces  and  Drawbacks  of  or  in  respect  of  any  of  «uch  Duties, 
■peo^^in  shall  coase,  and  shall  be  no  longer  charged,  levied,  allowed, 
^^uio  or  paid  respectively ;  and  all  Acts,  Clauses,  Provisions,  and 
peaiedT  Regulations  for  charging,  levying,  collecting,  allowing,  and 
ezoeptas  paying  the  said  Duties,  Allowances,  and  Drawbacks  re- 
andP^-  spectively  shall  be  and  the  same  are  hereby  repealed  ;  save 
ties.  and  except  as  to  all  such  Duties,  Allowances,  and  Draw- 

backs, and  all  Fines,  Penalties,  and  Forfeitures,  as  have 
respectively  been  charged  or  incurred,  or  become  payable, 
or  which  before  the  said  last-mentioned  Day  may  be  charged 
or  incurred,  or  become  payable,  and  then  remain  in  anear 
or  unrecovered  or  unpaid ;  all  which  said  Duties,  Allow- 
ances, and  Drawbacks,  Fines,  Penalties,  and  Forfeitures, 
so  in  arrear  or  unrecovered  or  unpaid  as  aforesaid,  may  be 
sued  for,  recovered,  collected,  levied,  and  paid  respectively 
as  if  this  Act  had  not  been  passed.  ^ 
stationen       V.  Provided  always.  That  any  Stationer,  Pasteboard 
Siowan*^  Maker,  or  Paper  Stainer  who  shall  have  in  his  Stock  or 
of  Excise    Possession  on  the  First  Day  of  October  One  thousand  eight 
Dnty  in      hundred  and  sixty-one  One  Ton  Weight  of  Paper  of  any 
n^Srokoi    Denomination,  Buttonboard,  Millboard,  or  Pasteboard,  ot 
^msiAcany  or  either  of  them,  on  which  the  Duties  of  Exdse  have 
in  th^     been  fully  charged,  and  shall  produce  the  same  to  the  proper 
stock.        Officer  of  Excise  authorized  by  the  Commissioners  of  In- 
land Revenue  to  take  an  Account  thereof,  in  Eeams,  Half 
Beams,  or  Parcels,  whole  and  unopened,  with  the  Wrapper 
unbroken  and  the  Excise  Label  thereon  uncancelled  and 
unobliterated,  shall  be  entitled  to  claim  and  be  allowed  Uie 
whole  or  such  Proportion  as  herein-after  mentioned  of  the 
Duty  charged  on  such  Paper,  Buttonboard,  Millboard,  and 
Pasteboard  respectively ;  (that  is  to  say,)  if  such  Paper, 
Buttonboard,  Millboard,  or  Pasteboard  shall  have  been 
charged  with  Duty  after  the  Fifteenth  Day  of  May  One 
thousand  eight  hundred  and  sixty-one,  the  whole  of  the 
Duty  so  charged ;  and  if  such  Paper,  Buttonboard,  Mill- 
board, or  Pasteboard  shall  have  been  charged  with  Duty 
at  any  Time  on  or  before  the  said  last-mentioned  Day,  then 
at  the  Rate  of  One  Penny  for  every  Pound  Weight  Avoir- 
dupois of  such  last-mentioned  Paper,  Buttonboard,  Milt 
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board,  and  Pasteboard,  and  such  Allowance  shall  be  daimed 
and  be  repaid  to  the  Party  entitled  thereto  in  the  Manner 
directed  bj  and  under  and  subject  to  the  Proyisions  of  this 
Act,  and  such  Rules  and  Regulations  as  the  Commissioners 
of  Inland  Revenue  maj  make  in  that  Behalf. 

.  YI.  Every  Person  who  shall  claim  to  be  entitled  to  any  Mode  of 
such  Allowance  of  Dutv  as  aforesaid  shall  separate  the^^f^.^ 
Paper,  Buttonboard,  Millboard,  and  Pasteboard  charged  of  Excise 
after  the  Fifteenth  Day  otMay  One  thousand  eight  hun-]^^^^'' 
dred  and  sixty-one  on  which  he  intends  to  claim  any  such 
Allowance  from  that  charged  on  qr  before  the  said  last- 
mentioned  Day,  and  shall  keep  it  separate  until  the  Officer 
of  £xdse  has  taken  the  Account  by  this  Act  directed  to  be 
taken,  and  shall  within  Two  Da^s  next  after  the  said  First 
Day  of  October  One  thousand  eight  hundred  and  sixty-one 

S've  Notice  in  Writing  to  the  proper  Officer  of  Excise  of 
e  Division  in  which  the  Paper,  Buttonboard,  Millboard, 
or  Pasteboard  shall  be  deposited  of  his  Name  and  Place  of 
Abode,  and  the  Description  of  Business  carried  on  by  him, 
and  also  of  the  particular  House,  Shop,  or  Warehouse  in 
which  any  Paper,  Buttonboard,  Millboard,  or  Pasteboard 
in  respect  of  which  he  intends  to  claim  any  such  Allowance 
shall  be  kept  or  deposited,  and  specifying  the  Number  of 
Reams,  Half  Reams,  or  Parcels  of  such  Paper,  Buttonboard, 
Millboard,  or  Pasteboard,  and  the  Weight  marked,  written, 
or  printed  on  each  Ream,  Half  Ream,  or  Parcel  by  the 
Maker  thereof,  distinguishing  that  whereon  the  duty  shall 
have  been  charged  after  the  Fifteenth  Day  of  May  One 
thousand  eight  hundred  and  sixty-one  firom  that  whereon 
the  Duty  was  charged  on  or  before  the  said  last-mentioned 
Day,  and  the  total  Weight  of  each  Quantity  so  distinguished, 
and  the  Amount  of  the  Allowance  of  Duty  claimed  in  re- 
spect thereof;  and  if  any  Person  claiming  such  Allowance 
as  aforesaid  shall  neglect  or  fail  in  any  respect  to  comply 
with  the  Regulations  or  Directions  in  this  Act  contains 
or  authorized  to  be  made  or  given,  or  shall  do  anything 
contrary  thereto,  he  shall  not  have  or  be  entitled  to  anv 
Allowance  in  respect  of  any  Paper,  Buttonboard,  Millboard^ 
or  Pasteboard  in  his  Stock  or  Possession. 

VII.  The  proper  Officer  of  Excise  authorized  by  the  Officer  to 
Commissioners  of  Inland  Revenue  shall,  as  soon  as  con-  ohiims  Ind 
veniently  may  be  aft;er  such  Notice  given  as  aforesaid^  stock,  and 
attend  at  the  Place  therein  mentioned  as  the  Place  where  ^^^^^ 
any  such  Papor,  Buttonboard,  Millboard,  or  Pasteboard  isof  AUow- 
deposited,  and  shall  there  examine,  weigh,  and  take  an' 
Account  of  the  same,  and  ascertain  and  compute  the 
Amount  of  the  Allowance  to  which  the  Claimant  may  be 
entitled  in  respect  thereof;  and  such  Officer  shall  with  all 
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conyenient  Speed  give  to  such  Claimant  a  Certificate  ex- 
pressing the  true  Quantity  and  Weight  of  the  Paper,  Butr 
tonhoard,  Millboard,  and  rasteboard  respectiyely  in  respect 
of  which  such  Claimant  shall  be  entitled  to  the  Allowance, 
distinguishing  the  Quantity  on  which  the  Duty  may  have 
been  diarged  after  the  Fifteenth  Day  of  May  One  thousand 
eight  hundred  and  sixty^one  from  that  whereon  the  Duty 
has  been  charged  on  or  before  the  said  last^mentioned  Day, 
and  specifying  the  Amount  of  the  Allowance  in  respect  of 
each  such  Quantity,  and  the  aggregate  Amount  of  both,  and 
also  the  Name  and  Place  of  Abode  of  the  Person  entided 
thereto,  and  the  Description  of  Business  ftarried  on  by  him. 
DeoiftTft-        Vin.  On  the  Production  of  such  Certificate  by  the 
^•^^^^/^^  Claimant  or  his  Agent  to  the  Collector  of  Excise  of  the 
Trath  of     Collection  in  which  the  same  was  granted,  and  on  a  solemn 
*^te^^^"  Declaration  being  made  by  such  Claimant  before  a  Justice 
CoUector    of  the  Peace  or  such  Collector  that  the  whole  QuanU^  of 
^w^^e  the  said  Paper,  Buttonboard,  Millboard,  and  Pasteboard 
of  the  Ai-  of  the  respectiye  Kinds  mentioned  in  such  Certificate  was 
lowance.     at  the  Time  therein  specified  in  his  Stock  or  Possession, 
and  was  the  sole  Property  of  such  Claimant,  or  of  him  and 
his  Copartner  in  Trade,  (as  the  Case  may  be,)  and  that  the 
same  or  any  Part  thereof  hath  not  been  taken  account  of 
for  the  Purpose  of  obtaining  the  said  Allowance  more  than 
once,  and  that  the  said  Certificate  is  true  to  the  best  of  his 
Knowledge  and  Belief,  and  that  no  false  Statement,  Art, 
or  Contrivance  was  used  to  deceive  the  Officer  taking  an 
Account  of  such  Paper,  Buttonboard,  Millboard,  or  Paste- 
board, or  any  Part  thereof,  or  to  render  the  Account  or 
Amount  thereof  expressed  in  such  Certificate  untrue,  the 
said  Collector,  being  satisfied  of  the  Truth  of  such  Declara- 
tion, shall,  out  of  the  Money  in  his  hands  on  account  of 
any  of  the  Duties  of  Excise,  pay  to  the  said  Claimant  or 
his  Agent  the  Sum  of  Money  specified  in  such  Certificate 
at  the  next  Sitting  Day  which  shall  be  held  for  the  C(J- 
lection  or  Receipt  of  Excise  Duties  next  after  the  Expira- 
tion of  One  Week  fix)m  the  Production  of  such  Certificate 
and  the  making  of  such  Declaration  as  aforesaid. 
Penalty  for     IX.  And  if  any  Person  shall  forge  or  counterfeit,  or 
^md  or    cause  to  be  forged  or  counterfeited,  any  Certificate  by  this 
tificate^   Act  directed  to  be  given,  or  shall  knowingly  or  wilfollj 
false  De-    give  any  false  or  untrue  Certificate,  or  shall  alter  or  erase, 
c  aiation.    ^^  cause  to  be  altered  or  erased,  any  such  Certificate  granted 
by  any  Officer  of  Excise,  or  shall  make  use  of  or  in  any 
Manner  utter  such  Certificate,  knowing  the  same  to  ^ 
forged,  counterfeited,  false,  untrue,  altered,  or  erased,  or  if 
any  Person  shall  knowingly  or  wilfully  make  any  false 
Declaration  in  relation  to  any  such  Certificate,  or  any  of 
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the  Matters  therein  expressed  or  contained,  every  Person 
so  offending  shall  for  every  such  Offence  forfeit  the  Sam 
of  Five  hundred  Pounds.  ^ 


•     SCHEDULES. 

Schedule  (A.) 

Containing  the  Kates  and  Duties  of  Customs  gi^anted, 

and  the  Dbawbacks  allowed  on  the  following  Articles 

by  this  Act.    • 

The  Duties  of  Customs  now  charged  on  the  Articles  next  Duties  now 
mentioned  shall  continue  to  be  levied  and  charged,  on  and^^'^^'^ 
after  the  First  Day  of  July  One  thousand  eignt  hundred  A^con^**^' 
and  sixty-one  until  the  First  Day  of  July  One  thousand  tinied  unta 
eight  hundred  and  sixty-two,  on  Importation  into  Great  i^.  ^ 
Britain  and  Ireland ;  that  is  to  say, 

£ 

Tea  (without  any  Allowance  for  Draft)  the  lb.  0 

Almonds,  Paste  of  .        .         .    the  lb.  0 


Cherries,  dried       .         .         .         .the  lb.  0 
Comfits,  dry  .         .         .         .the  lb.  0 

Confectionery         ....     the  lb.  0 
Ginger  preserved  ....     the  lb.  0 

Marmalade the  lb.  0 

Plums  preserved  in  Sugar      .         .     the  lb.  0 
Succades,   including  M.  Fruits  and  Yege- 


1 
0 
0 
0 
0 
0 
0 
0 


d. 
5 
2 
2 
2 
2 
2 
2 
2 


tables  preserved  in  Sugar, 
enumerated 


not 


otherwise 
.     the  lb.  0 


0     2 


Sugab;  viz. 

Candy,  Brown  or  White,  Eefined  Sugar,  or 
Sugar  rendered  by  any  Process  equal  in 
Quality  thereto  .         .         .the  Cwt.  0  18    4 

White  Clayed  Sugar,  or  Sugar  rendered  by 
any  Process  equal  in  Quality  to  White 
Clayed,  not  beine  Refined  or  equal  in 
Quality  to  Eefined    .         .         .the  Cwt.  0  16    0 

Yellow  Muscovado  and  Brown  Clayed  Sugar, 
or  Sugar  rendered  by  any  Process  equal 
in  Quality  to  Yellow  Muscovado  or  Brown 
Clayed,  and  not  equal  to  White  Clayed 

the  Cwt.  0  13  10 

Brown  Muscovado  or  any  other  Suear,  not 
being  equal  in  Quality  to  Yellow  Musco- 
vado or  Brown  Clayed  Sugar      the  Cwt.  0  12     8 

Cane  Juice     ....         the  Cwt.  0  10    4 

Molasses         ....        the  Cwt.  050 
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The  following  Drawbacks  shall  be  allowed  on  Elxportft- 
tion  to  Foreign  Parts,  or  on  Remoyal  to  the  lale  ot  1^ 
for  Consamption  there,  of  the  several  Descriptions  of  Re- 
fined Sugar  herein-after  mentioned,  on  and  after  the  First 
Day  of  July  One  thousand  eight  hundred  and  sixty-one 
until  the  First  Day  of  July  One  thousand  eight  hundred 
and  sixty-two ;  that  is  to  say, 

£  9.  <L 
Upon  Befined  Sugar,  in  Loa£  complete  or 
whole,  or  Lumps  duly  refinea,  having  been 
perfectly  clarified  and  thoroughly  dned  in 
the  Stove,  and  being  of  an  uniform  White- 
ness throughout,  or  Sugar  Candy,  or  Sugar 
refined  by  the  Centrifu^  Machine,  or  by 
anv  other  Process,  and  not  in  anv  way 
iuforior  to  the  Export  Standard  No.  3 
approved  by  the  Lords  of  the  Treasury 

for  every  CwL  0  17  2 
Upon  such  Befined  Sugar  already  described, 
if  pounded,  crushed,  or  broken  in  a  Ware- 
house approved  by  the  Commissioners  of 
Customs,  such  Su^ar  having  been  there 
first  inspected  by  me  Officers  of  Customs 
in  Lumps  or  Loaves,  as  if  for  immediate 
Shipment,  and  then  packed  for  Exporta^ 
tion  in  the  Presence  of  such  Officers,  and 
at  the  Expense  of  the  Exporters 

for  every  Cwt.  0  17  * 
Upon  Befined  Sugar  nnstoved,  pounded, 
crushed  or  broken,  and  not  in  any  way  in* 
ferior  to  the  Export  Standard  Sample  No. 
1  approved  by  the  Lords  of  the  Treasury, 
and  which  shall  not  contain  more  than  5 
per  Centum  Moisture  over  and  above  what 
the  same  would  contain  if  thoroughly  dried 
in  the  Stove  .  .  for  every  Cwt-  0  16  4 
Upon  Bastard  or  Befined  Sugar,  unstoved, 
broken  in  Pieces,  or  beingground,  powdered, 
or  crushed,  not  in  any  way  inferior  to  the 
Export  Standard  Sample  No  2  approved 
by  the  Lords  of  the  Treasury 

for  every  Cwt  0  15    1 
Upon  Bastard  or  Befined  Sugar  being  inferior 
in  Quality  to  the  said  Export  Standard 
Sample  No.  2      .        .        for  every  Cwt  0  12    i 
Duty  on         In  lieu  of  the  Duties  of  Customs  now  charged  on  the 
Chicory.     Articles  under  mentioned,  the  following  Duties  of  Cnstoms 
shall,  on  and  after  the  Sixteenth  Day  of  April  One  thou- 
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sand  eight  hundred  and  sixty-one^  be  charged  thereon  on 
Importation  into  Great  Britain  and  Ireland ;  that  is  to  say^ 

£    8.   d. 
CsioOKTy  or  any  other  Vegetable  Matter 
applicable  to  the  Uses  of  Chicory  or 
Coffee;  viz. 
Baw  or  kiln-dried  ...        the  Cwt.  0  12    0 

Schedule  (B.) 

Contaming  the  Duties  of  Excise  granted  by  this  Act. 

Chicobt  : 

For  and  upon  all  Chicory  or  any  other  Vegetable  Matter 
applicable  to  the  Uses  of  Chicory  or  Coffee  grown  in 
the  United  Kingdom ; 

For  every  Hundredweight  thereof,  raw  or  kiln-dried, 
until  the  First  Day  of  April  One  thousand  eight 
hundred  and  sixty-two,  the  Duty  of  Eight  Shillings 
and  Sixpence,  and  on  and  after  that  Day  the 
Duty  of  Eleven  Shillings,  and  so  in  proportion 
for  any  greater  or  less  Quantity  than  a  Hundred- 
weight : 
In  lieu  of  the  Duties  of  Excise  now  payable  thereon. 

Schedule  (C.) 

Containing  the  Rates  and  Duties  of  Income  Tax  granted  ' 

by  this  Act. 

For  One  Year,  commencing  on  the  Sixth  Day  of  April 
One  thousand  eight  hundred  and  sixty-one,  for  and  in  re- 
spect of  all  Property,  Profits,  and  Gains  mentioned  or 
dieacribed  as  chargeable  in  the  Act  passed  in  the  Sixteenth 
and  Seventeenth  Years  of  Her  Majesty's  Reign,  Chapter 
Thirty-four,  for  granting  to  Her  Majesty  Duties  on  Profits 
arising  from  Property,  Professions,  Trades,  and  Offices,  the 
following  Rates  and  Duties,  thkt  is  to  say : — 

For  every  Twenty  Shillings  of  the  annual  Value  or 
Amount  of  all  such  Property,  Profits,  and  Gains  (ex- 
cept those  chargeable  under  Schedule  (B.)  of  the  said 
Act),  the  Rate  or  Duty  of  Ninepence ; 
And  for  and  in  respect  of  the  Occupation  of  Lands, 
Tenements,  Hereditaments,  and  Hentages  chargeable 
under  Schedule  (B.)  of  the  said  Act,  for  every  Twenty 
Shillings  of  the  annual  Value  thereof — 
In  England  the  Rate  or  Duty  of  Fourpence  Halfpenny; 

and 
In  Scotland  and  Ireland  respectively  the  Rate  or  Duty 
of  Threepence ; 
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Sabject  to  the  Provision  contained  in  the  said  Act,  Sixteen 
and  Seventeen  Victoria,  Chapter  Thirty-fonr,  Section 
Twenty^eighty  for  the  Belief  of  Persons  whose  Incomes 
are  under  Ii.l50*a  Year  respectively,  from  so  mack  of  the 
said  Daties  as  shall  exceed  tne  Bate  of  Sixpence  for  every 
Twenty  Shillings  of  their  respective  Pronts  and  Gains, 
computed  as  in  the  said  Enactment  is  mentioned,  and  sab- 
ject also  to  the  Provision  therein  contained  for  the  Exemp- 
tion of  Persons  whose  Incomes  from  every  Source  shall  be 
less  than  L.lOO  a  Year  respectively. 

Schedule  (D.) 
Specifying  the  Articles  upon  which  Customs  Duties 
are  to  cease  by  this  Act. 
The  Duties  of  Customs  chargeable  upon  the  Goods, 
Wares,  and  Merchandise  next  herein-after  mentioned,  im- 
ported into  Great  Britain  and  Ireland,  shall  cease  and 
determine  on  and  after  the  First  Day  of  October  One 
thousand  eight  hundred  and  sixty-one ;  (that  is  to  say,) 
Paper;  viz. 
Brown  Paper,  made  of  old  Rope  or  Cordage  only,  without 
separating  or  extracting  the  Pitch  or  Tar  therefrom, 
and  without  any  Mixture  of  other  Materials  therewith. 
Printed,  painted,  or  stained  Paper  Hangings  or  Flock 

Paoer. 
For  Printing  or  Writing. 

Gilt,  stained,  coloured,  embossed,  and  all  fancy  Kinds, 
not  being  Paper  Hangings,  or  Paper  fit  for  Printing 
or  Writing. 
Waste  Paper,  or  Paper  of  any  other  Sort  not  particulariy 
enumerated  or  described,  not  otherwise  charged  with 
Duty. 
Millboards. 
Pasteboard* 
Books;  viz. 

being  of  Editions  printed  in  or  since  the  Year  1801, 

bound  or  unbound. 

admitted  under  Treaties  of  International  Copyright, 

or  if  of  and  from  any  British  Possession. 
Prints  and  Drawings  ;  viz.i 

plain  or  coloured. 

— admitted  under  Treaties  of  Interna- 
tional Copyright. 

or,  and  at  the  Option  of  the  Importer, 

Single. 

^  Bound. 
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YICTORIJ  REGINJl. 

Cap  XXL 

An   Act  for  granting  to  Her  Majesty  certain  Duties  of 
JExcise  and  Stamps.— \2iUi  June  1861.] 

Most  Gracious  Sovereign  : 

We,  Your  Majest^s  most  dutifiil  and  loyal  SabjectSy  the 
Commons  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  in  Parliament  assembled,  towards  raising  the  neces- 
sary*  Supplies  to  defray  Yoor  Majesty's  Public  Expenses, 
and  making  an  Addition  to  the  Public  Revenue,  have  freely 
and  voluntarily  resolved  to  give  and  grant  unto  Your 
Majesty  the  several*  Rates  and  Duties  herein-afler  men- 
tioned ;  and  do  therefore  most  humbly  beseech  Your 
Majestv  that  it  may  be  enacted ;  and  be  it  enacted  by  the 
Queen  s  most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  Authority  of  the  same,  as  follows : 

I.  There  shall  be  charged,  coUected,  and  paid  for  the  Grant  of 
Use  of  Her  Majesty,  Her  Heirs  and  Successors,  the  several  ^^i^" 
Duties  of  Excise  and  Stamps  specified  and  contained  in  Schedules 
tlie  Schedules  marked  respectivelv  (A.)  and  (B.)  to  this*^®^*^- 
Act  annexed,  which  said  Duties  shall  commence  and  take 
effect  at  or  from  the  respective  Times  specified  or  men- 
tioned in  that  Behalf  in  the  said  Schedules ;  and  where 
with  regard  to  any  of  such  Duties  no  Time  is  so  specified 
for  the  Commencement  thereof,  the  same  shall  commence 
and  take  effect  firom  and  after  the  passing  of  this  Act : 
Provided  that  the  last-mentioned  Duties  imposed  on  any 
of  the  several  Instruments,  Matters,  and  Things  described 
in  the  said  Schedule  (B.)  shall  be  chargeable  in  respect  of 
such  of  them  only  as  shall  be  dated,  or,  if  there  be  no 
Date,  made  or  signed  at  any  Time  after  the  Day  of  the 
passing  of  this  Act. 

U.  Any  Person  duly  licensed  as  a  Dealer  in  Spirits  in  Power  to 
England  may  take  out  an  additional  Licence  authorizing  p^^^^!^ 
him  to  sell  by  Ketail  Foreign  or  British  Spirits  in  anySpiritBtak- 
Quantity  not  less  than  One  reputed  Quart  Bottle,  or,  as^^^JJJ^^ 
to  Foreign  Liqueurs,  in  the  Bottles  in  which  the  same  may  Licence  to 
have  been  imported,  not  to  be  drunk  or  consumed  «pon  J|^^^^^** 
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PoreiOT  or  the  Premises ;  and  any  Licensed  Dealer  taking  out  such 
sS^te  in  additional  Licence  may  send  out  or  deliver  any  such  Spirits 
leea  Quan-  witbout  the  Certificate  required  by  Law  in  such  Cases,  if 
avo  Gal-  *^®  Quantity  does  not  exceed  One  Gallon  at  a  Time,  and 
Ions.  such  Spirits  are  not  sent  to  the  Stock  of  any  Dealer  or 

Retailer :  Provided  always,  that  nothing  herein  contained 
shall  extend  to  repeal,  alter,  or  affect  Section  One  hundred 
and  sixty-nine  of  the  Act  of  the  last  Session  of  Parliament, 
Chapter  One  hundred  and  fourteen  :   Provided  further, 
that,  notwithstanding  any  Provision  herein-after  contained, 
all  Penalties  to  be  incurred  or  recoverable  under  this  Sec- 
tion, or  in  relation  thereto,  may  be  sued  for  by  any  Super- 
intendent or  Inspector  of  Police,  upon  Information  and 
Summons  before  the  Police  Court  or  Justice  having  Juris- 
diction in  the  Place  where  the'  Offence  is  committed,  but 
the  Appropriation  of  the  Penalty  shall  be  the  same  as  is 
herein-after  specified. 
Licences        HI.  It  shall  be  lawful  for  any  Person  to  take  out  a  Licence 
mnted  for  ^'^^  ^^^  Sale  in  any  House  or  Shop  of  Table  Beer,  at  a  Price 
the  Sale  of  not  exceeding  the  Rate  of  One  Penny  Halfpenny  the  Quart, 
Jy^^^'and  not  to  be  drunk  or  consumed  on  the  Premises,  where 
not  to  be    sold ;  and  it  shall  not  be  tiecessary  to  the  obtaining  of  such 
^^^    Licence  that  the  said  House  or  Shop  shall  be  rated  to  the 
misee,        Relief  of  the  Poor  to  any  Amount,  or  that  the  Person  ap- 
JjJ^^      ply^g  for  such  Licence  shall  produce  any  Certificate,  or 
being  rated,  enter  into  any  Bond  required  by  any  Act  relating  to  the 

S  ^CertSfi-  ^^®  ^^  ^^^  ^y  Retail. 

S-te.  ^  IV.  All  the  Powers,  Provisions,  Clauses,  Regulations^ 

Provisions  Allowances,  and  Exemptions,  Forfeitures,  Pains,  and  Penal- 
Acto'to^ap-  ^^^^  contained  in  or  imposed  by  any  Act  or  Acts,  or  any 
ply  to  this  Schedule  thereto,  relating  to  any  Duties  of  the  same  Kind 
^^^  or  Description  as  the  several  JEUites  or  Duties  granted  by 

this  Act  respectively,  and  in  force  at  the  Time  of  the 
passing  of  this  Act,  shall  respectively  be  of  full  Force  and 
Efiect  with  respect  to  the  said  Duties  by  this  Act  granted 
respectively,  so  far  as  the  same  are  or  shall  be  applicable, 
in  all  Cases  not  hereby  expressly  provided  for,  and  shall  be 
observed,  applied,  allowed,  enforced,  and  put  in  execution 
for  and  in  the  raising,  levying,  collecting,  and  securing  of 
the  said  last-mentioned  Duties  respectively,  and  otherwise 
in  relation  thereto,  so  far  as  the  same  shall  not  be  super- 
seded by  and  shall  be  consistent  with  the  express  Provi- 
sions of  this  Act,  as  fully  and  effectually  to  all  Intents  and 
Purposes  as  if  the  same  had  been  herein  repeated  and  spe- 
cially enacted,  mutatis  mutandis^  with  reference  to  the 
Duties  by  this  Act  granted  respectively. 
S^fi^nces  ^'  ^^'  Licences  to  Hawkers,  Pedlars,  and  Petty  Chao- 
granted*^^^  men  under  this  Act,  where  the  same  shall  be  respectively 
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granted  for  any  Period  exceeding  Six  Months,  shall  con- under  thi» 
tinue  in  force  until  and  upon  the  Thirty-first  Day  of  July  h^^^ 
next  following  the  Date  thereof,  and  no  longer ;  and  where  Pedian, 
they  shall  be  granted  for  any  Period  not  exceeding  Six®*®* 
Months  they  shall  continue  in  iforce  until  and  upon  the 
Thirty-first  Day  of  January  or  the  Thirty-first  Day  of 
Julvj  as  the  Case  may  be,  next  following  the  Date  thereof 
and  no  longer. 

VI.  Any  Licence  to  a  Hawker,  Pedlar,  and  Petty  Chap-  a  Licence 
man  under  this  Act  may  be  granted  by  any  authorized  ^^^^ 
OflScer  of  Inland  Kevenue  upon  the  Person  applying  for  it  a  Hawker 
producing  either  such  Certificate  as  is  now  by  Law  ^©-2^^^/^' 
quired  before  receiving  a  Hawker's  Licence,  or  a  Certifi- Justice  or 
cate  under  the  hand  of  a  Justice  of  the  Peace  for  the^^^^^^^ 
County  or  Place,  or  anjr  Supermtendent  or  Inspector  of 
Police  of  or  for  the  District  in  which  the  Officer  shall 
reside,  that  the  Applicant  for  such  Licence  under  this  Act 

is  ajproper  Person  to  be  so  licensed. 

VII.  Provided  always,  That  nothing  herein  contained  Not  to 
shall  in  any  way  afiect  the  Licences  by  Law  required  to  be^f^^^to 
taken  out  by  Hawkers,  Pedlars,  and  Petty  Chapmen  tra-  Hawkers, 
veiling  or  trading  in  any  other  Manner  than  as  in  thoj^'^jj;^ 
Schedule  to  this  Act  is  mentioned,  or  the  Duties  thereon,  wise  than 
nor,  save  as  herein  is  expressly  enacted,  any  of  the  Powers,  "^^tioned. 
Provisions,  Clauses,  Regulations,  Directions,  Fines,  For-  nor  the 
feitures.  Pains,  and  Penidties  contained  in  any  Act  o^  Par- of^^JT Ac? 
liament  in  force  relating  to  Hawkers,  Pedlars,  and  Petty  in  force. 
Chapmen,  or  to  Stamp  Duties. 

VIII.  And  whereas  Persons  lictensed  under  the  Laws  of  Licensed 
Excise  to  sell  Tea  and  Coflfee  are  restricted  in  the  Sale^^^^ 
thereof  to  Premises  of  which  Entry  is  required  to  be  made  carry  and 
with  the  Officers  of  Excise ;  and  it  is  expedient  to  allow  ^H  ^®^ 
such  licensed  Persons  who  shall  also  be  duly  licensed  under  under  an 
the  Acts  in  force  relating  to  Hawkers,  Pedlars,  and  Petty  Epiw 
Chapmen  in  Great  Britain  to  carry  and  expose  for  Sale  ^^^^ 
and  sell  Tea  or  Coffee  in  the  Course  of  their  Trading  as 

such  Licensed  Hawkers,  Pedlars,  and  Petty  Chapmen : 
Be  it  enacted,  That  no  Person  who  shall  be  duly  licensed 
under  the  Laws  of  Excise  to  sell  Tea  or  Coffee,  and  also 
duly  licensed  as  a  Hawker,  Pedlar,  and  Petty  Chapman, 
shall  be  subject  to  any  Penalty  or  .Forfeiture  for  selling 
Tea  or  Coffee  elsewhere  than  on  such  entered  Premises  as 
aforesaid,  by  reason  or  on  account  of  his  selling  Tea  or 
Coffee  in  the  regular  Course  of  his  Trading  as  such 
Hawker,  Pedlar,  or  Petty  Chapman,  duly  licensed  as 
aforesaid,  anything  in  any  Act  relating  to  the  Excise  to 
the  contrary  notwithstanding. 

IX.  Persons  going  from  Town  to  Town  or  to  other  Men's 
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Peraon      Honses  canning  to  sell  or  exposing  to  Sale  any  Groods, 
o^Bior  Wares,  or  Merdiandise,  or  canying  and  ejqx)8uig  Samples 
Goods  at  ^  or  Patterns  of  any  Goods,  Y^ares,  or  Merchandise  to  be 
2^^^**  afterwards  delivered,  shall  be  deemed  to  be  and  shall  be 
be  deemed  trading  Persons  within  the  Meaning  of  this  Act,  and  of  the 
Hawkere.    j^^^  ,|q^  j^  fQ^^.^  relating  to  Hawkers,  Pedlars,  and  Petty 
Chapmen,  and  shall  be  subject  and  liable  to  all  the  Duties, 
Provisions,  Regulations,  Pains^  and  Penalties  in  and  by 
the  said  Acts  imposed  or  contained,  as  if  the  same  were 
herein  repeated  and  re-enacted  with  reference  to  the  Per- 
sons and  Matters  and  Things  aforesaid:    Provided  that 
nothing  herein  contained  shaU  extend  to  subject  Commer- 
cial Travellers  or  other  Persons  to  the  Duties  and  Provi- 
sions of  the  said  Acts  by  reason  merely  of  their  selling  or 
seeking  Orders  for  Goods,  Wares,  or  Merchandise  to  or 
from  Persons  who  are  Dealers  therein,  and  who  buy  to  sell 
again,  nor  to  Persons  licensed  by  the  Excise  to  deal  in 
Spirits,  Wine,  or  Beer,  or  to  the  Agents  of  such  last-men- 
tioned Persons,  nor  to  Persons  who  are  the  real  Workers 
or  Makers  of  anv  Goods  or  Wares,  or  thd  Servants  of 
such  Persons  seeking  Orders  for  any  of  such  Goods  or 
Wares. 
Who  shall       X.  Every  Person  who,  as  an  Agent  for  any  other  Per- 
HouflT*^  son,  shall,  for  or  in  expectation  of  Fee,  Gain,  or  Reward  of 
Agents,      any  Kind,  advertise  for  Sale  or  for  Letting  any  furnished 
Sl/S^"^"  ^^^^®  ^^  P*^  ^^  *^y  furnished  House,  or  who  shall  by  any 
Hcenaed  as  Public  Notice  or  Advertisement,  or  by  any  Inscription  in 
such.         or  upon  any  House,  Shop,  or  Place  used  or  occupied  by 
him,  or  by  any  other  Ways  or  Means,  hold  himself  out  to 
the  Public  as  an  Agent  for  selling  or  letting  furnished 
Houses,  and  who  shaU  let  or  sell,  or  agree  to  let  or  sell,  or 
make  or  offer  or  receive  any  Proposal,  or  in  any  way  ne- 

fotiate  for  the  selling  or  letting  of  any  furnished  House  or 
^art  of  any  furnished  House,  shall  be  deemed  to  be  a 
Person  using  and  exercising  the  Business,  Occupation,  and 
Calling  of  a  House  Agent  within  the  Meaning  of  this  Act 
and  the  Schedule  fB.)  hereto,  and  shall  be  licensed  accord- 
ingly :  Provided  that  no  Person  shall  be  deemed  to  be 
such  House  Agent  by  reason  of  his  letting,  or  agreeing  or 
offering  to  let,  or  in  anv  way  negotiating  for  the  letting  of 
any  House  not  exceeding  the  annual  Kent  or  Value  of 
Twenty-five  Pounds  :  Provided  also  that  anv  Story  or  Flat 
rated  and  let  as  a  separate  Tenement  shall  be  considered 
to  be  a  House  for  the  Purposes  of  this  Enactment. 
By  whom       XI.  The  Commissioners  of  Inland  Revenue,  and  any 
to  HoSm    P®'^"  authorized  by  them,  shall,  after  the  Yiftti  Day  of 
Agenu      July  One  thousand  eight  hundred  and  sixty-one,  grant 
shall  bo      Licence  to  any  Person  who  shall  apply  for  the  same  to 
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use  and  exercise  the  Business,  Occapation,  and  Calling  of  granted, 
a   House  Agent,  which  Licence  shall  also  authorize  thejj^^^*^®^ 
Person  to  whom  it  is  granted  to  use  and  exercise  the  Call-  Continu- 
ing or  Occupation  of  an  Appraiser ;  and  any  such  Licence  *^°®  *^®"'" 
issued  between  the  Fifth  Day  of  July  and  the  Fifth  Day 
of  August  in  any  Year  shall  be  dated  on  the  Sixth  Day 
of  «/u/y,  and  any  such  Licence  issued  at  any  other  Time 
shall  bear  the  Date  of  the  Day  on  which  the  same  shall  be 
issaedy  and  every  such  Licence  shall  continue  in  force  from 
the  Day  of  the  Date  thereof  until  and  upon  the  Fifth  Day 
of  July  then  next  following  and  no  longer. 

XII.  Every  Person  who  shall  use  or  exercise  the  Busi-  Penalty  on 
ness,  Occupation,  or  Calling  of  a  House  Agent,  without  J^^^^^.^ 
having  a  Licence  in  force  under  this  Act  so  to  do,  shall  log  without 
forfeit  the  Sum  of  Twenty  Pounds.  *  ^^^''^• 

Xm.  Provided  always.  That  this  Act  shall  not  extend  to  Ezoep- 
require  any  Agent  employed  in  the  Management  of  Landed  ^°'^' 
Estates,  or  any  Attorney,  Solicitor,  Proctor,  Writer  to  the 
Signet,  Agent  or  Procurator  admitted  in  any  Court  of 
Law,  or  any  Conveyancer,  who  shall  as  such  have  taken 
out  his  annual  Certificate,  or  any  Auctioneer  or  Appraiser, 
having  in  force  a  Licence  as  such,  to  take  out  a  Licence 
under  this  Act  as  a  House  Agent. 

XrV.  The  Stamp  Duty  on  a  Lease  or  Tack  of  a  ftirnished  The  stamp 
Dwelling  House  for  a  Term  or  Period  of  Time  less  than  aj^^^^^f  ^^ 
Year,  or  on  an  Agreement,  or  a  Minute  or  Memorandum  famished 
of  an  Agreement,  containing  the  Terms  and  Conditions  on  ^^JJ^h^^*^ 
which  any  such  House  is  let,  held,  or  occupied  for  anysiye;  the 
such   Term  or  Period   of  Time,  whatever  may  be  the^™®^^^ 
Amount  of  Rent  reserved  or  made  payable,  and  any  Coun- 
terpart or  Duplicate  thereof,  may  be  denoted  by  an  adhe- 
sive Stamp  aflSxed  thereto,  to  be  provided  by  the  Commis- 
sioners of  Inland  Revenue  for  tnat  Purpose ;  and  where 
any  such  adhesive  Stamp  shall  be  used,  every  Party  to  the 
Instrument  who  shall  sign  the  same  shall  also  at  the  Time 
of  signing  it  write  upon  or  across  the  Stamp  his  Name, 
and  there  shall,  before  or  at  the  Time  of  so  signing  the  In- 
strument by  the  Party  who  shall  first  sign  the  same,  be 
written  upon  the  Stamp  the  Date  of  the  Instrument,  so 
that  the  Stamp  may  be  appropriated  to  the  Instrument  and 
eflectually  cancelled  and  rendered  incapable  of  being  used 
for  any  other  Instrument,  and  in  default  thereof  the  Stamp 
shall  be  of  no  avail,  and  Proof  of  the  said  Writing  upon  or 
across  the  Stamp  as  aforesaid  shall  be  a  necessary  Part  of 
the  Evidence  of  the  signing  or  making  of  the  Instrument 
in  any  Case  where  such  Instrument  is  not  stamped  with 
an  impressed  Stamp ;    Provided  always,  that  where  the 
Persons  who  as  Parties  shall  sign  any  such  Instrument 
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shall  exceed  Two,  it  shall  be  sufficient  if  One  Person  oqIt 
on  each  Fart  shall  write  his  Name  on  the  Stamp. 
Penalty  for  XV.  If  any  Lease  or  Tack^  or  Agreement,  Minute  or 
[^^Ih  Memorandum  of  Agreement,  herein-before  described,  or 
Agreement  any  Duplicate  or  Counterpart  thereof,  shall  not  be  wiittai 
Mt  stamp-  ^^  Paper  or  Parchment  duly  stamped  for  the  same,  and 
shall  not  at  the  Time  of  signing  the  same  as  aforesaid  hare 
affixed  thereto  the  proper  adhesive  Stamp,  or  such  Stamp, 
if  affixed,  shall  not  be  cancelled  in  manner  herein-before 
mentioned,  every  Person  who  shall  sign  the  said  Instru- 
ment, if  there  shall  be  no  Stamp  thereon  or  affixed  thereto, 
and  every  Person  who  shall  make  default  in  signing  his 
Name  across  the  adhesive  Stamp,  if  one  shall  be  affixed 
thereto,  and  also,  in  either  of  the  Cases  aforesaid,  the  Agent 
or  Person  who  shall  prepare  or  be  employed  in  preparing 
such  Instrument,  shall  forfeit  Five  Pounds,  which  shall  hs 
in  addition  to  any  Penalty  bv  Law  f>ayable  on  stamping 
the  same  :  Provided  always,  that  nothing  herein  contained 
shall  be  construed  to  render  any  Person  liable  to  an? 
Penalty  for  or  on  account  of  any  Letters  or  Correspondence 
by  Post  containing  the  Terms  or  Conditions  offered  or 
accepted  for  the  taking  or  letting  of  any  furnished  House. 

SCHEDULES. 
Schedule  (A.) 
Containing  the  Duties  of  Excise  granted  by  this  Act. 
Retail  Licence  to  Dealeks  in  Spirits. 

For  and  upon  every  additional  Excise  Li- 
cence to  be  taken  out  by  any  licensed 
Dealer  in  Spirits  in  Great  Britain  to  au- 
thorize and  empower  him  to.  sell  by  Retail 
Foreign  or  British  Spirits  in  any  Quan- 
tity not  less  than  One  reputed  Quart 
Bottle,  or  as  to  Foreign  Liqueurs  in  the 
Bottles  in  which  the  same  may  have  been 
imported,  and  not  to  be  drunk  or  con- 
sumed on  the  Premises,  the  Sum  of  .330 

Licence  to  sell  Table  Beer. 
For  and  upon  evexy  Excise  Licence  to  be 
taken  out  by  any  Person  for  the  Sale  in 
any  House  or  Shop  of  Table  Beer  at  a 
Price  not  exceeding  the  Rate  of  One  Penny 
Halfpenny  the  Quart,  and  not  to  be  drunk 
or  consumed  on  the  Premises  where  sold  .050 
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Schedule  (B.) 
Containing  the  Stamp  Duties  imposed  by  this  Act. 

£    8.    d, 
Blll  of  Exchange  (Foreign)  for  the  Pay- 
ment of  Money  exceeding  L.500  drawn  out 

of  the  United  Kingdom,  and  payable  or 

endorsed  or  negotiated  within  the  United 

Kingdom. 

For  every  L.lOO  and  Part  of  L.lOO  of 

the  Moneythereby  made  payable       .0     1    '0 
Lease  OR  Tack  of  any  furnished  Dwelling 

House  for  any  Term  or  Period  of  Time  less 

than  a  Year,  or  any  Agreement,  Minnte  or 

Memorandom  of  Agreement,   containing 

the  Term  and  Conoitions  on  which  any 

such  Honse  is  let,  occnpied,  or  held  for  any 

sach  Term  or  Period  of  Time,  where  the 

Sent  for  such  Term  or  Period  of  Time 

shall  exceed  L.25  .  .  .026 

And  where  the  same,  together  with  any 
Schedule,  Receipt,  or  other  Matter  put 
or  endorsed  thereon  or  annexed  there- 
to, shall  contain  2160  Words  or  up- 
wards, then  for  every  entire  Quantity 
of  1080  Words  therein  contained  over 
and  above  the  first  1080  Words,  the 
further  progressive  Duty  of       .        .026 

And  for  any  Duplicate  or  Counterpart  i    ^f  ^^^ 

1—f    •    •    ^  is:r 

Licence  to  be  taken  out  by  any  Hawker, 
Pedlar,  or  Petty  Chapman  in  Great  Bri- 
tain who  shall  travel  and  trade  on  Foot, 
without  any  Horse  or  other  Beast  bearing 
or  drawing  Burden,  and  who  shall  carry  his 
Goods,  Wares,  or  Merchandise  to  and  sell 
or  expose  for  Sale  the  same  at  other  Men's 
Houses  only,  and  not  in  or  at  any  House, 
Shop,  Room,  Booth,  Stall,  or  other  Place 
whatever  belonging  to  or  hired  or  occupied 
or  used  by  him  for  celling  or  exposing  the 
same  for  Sale  in  any  Town  to  which  he 
mav  travel. 

Where  such  Licence  shall  be  panted  for 
any  Period  not  exceeding  Six  Months     10    0 
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And  where  the  same  shall  be  granted  for 
any  Period  exceeding  Six  Months  and 
not  exceeding  a  Year  .  .200 

Licence  to  be  taken  out  by  any  sach  trad- 
ing Person  in  Great  Britain  who  shall 
travel  with  One  Beast  of  Borden  only,  that 
is  to  say,  an  Ass  or  a  Mule,  or  a  Horse  not 
exceeding  in  Height  Thirteen  Hands,  of 
Four  Inches  to  each  Hand, 

Where  such  Licence  shall  be  granted 
for  any  Period  not  exceeding  Six 
Months  .  .  .  .200 

And  where  the  same  shall  be  granted  for 
any  Period  exceeding  Six  Months  and 
not  exceeding  a  Year  .  .400 

The  several  Stamp  Duties  herein-before  con- 
tained in  this  Schedule  to  be  in  lieu  of  the 
Stamp  Duties  now  payable  upon  the  like  Mat- 
ters under  any  other  Act  now  in  force. 
Licence  to  be  taken  out  yearly  after  the 
Fifth  Day  of  July  One  thousand  eight 
hundred  and  sixty-one,  by  every  Person 
who  shall  use  or  exercise  the  Business, 
Occupation,"  or  Calling  of  a  House  Agent      2    0   0 


Cap.  XXXVI. 

An  Act  to  amend  the  Boundaries    of  Burghs  Extension 
(Scotland)  Act.—I22d  July  1861.] 

20  A  21      Whereas  by  the  Act  Twentieth  and  Twenty-first  VicUma, 
Vict.  c.  70.  Chapter  Seventy,  it  is  provided  that  the  Boundaries  of 
Royal  and  Parliamentary  Burghs  in  Scotland  may  be  ex- 
tended for  Municipal  Purposes  only,  including  the  Bight  of 
voting  for  Town  Councillors,  and  all  Matters  connected 
with  Police,  and  it  is  expedient  that  Provision  should  be 
made  for  the  Division  into  Wards  of  the  District  compre- 
hended within  the  extended  Boundaries  of  such  Burghs  a^ 
have  been  or  may  be  divided  into  Wards  :  Be  it  enacted  by 
the  Queen's  most  Excellent  Majesty,  by  and  with  the  Ad^ 
vice  and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 
Authority  of  the  same : 
Extended        I.  Where  the  recited  Act  has  been  or  shall  be  adopted 
District      jn  any  Royal  or  Parliamentary  Burgh  in  Scotland  wnicli 
£^ed  into  has  been  or  shall  be  divided  into  Wards,  and  the  extended 
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Boundaries  of  such  Bureh  have  been  or  shall  be  fixed  in  ^"^'a^ 
Manner  therein  provided,  it  shall  be  lawful  for  the  Sheriff  ^2!ting 
of  the  County  in  which  such  Burgh  is  situate,  or  any  of  his  Wards  by 
Substitutes,  on  the  Application  of  the  Town  Council  ot^f^^. 
such  Burgh,  to  form  the  District  comprehended  within  such  tion  of  the 
extended  Boundaries  into  a  Ward  or  Wards,  or  to  annex  q^^^, 
such  District  or  any  Part  thereof  to  any  One  or  more  of 
the  existing  Wards  of  such  Burgh,  and  to  fix  and  arrange 
the  Limits  of  such  extended  Wards,  and  the  Number  of 
Councillors  to  be  elected  for  each  existing  and  extended 
Ward  of  such  Burgh,  in  such  Manner  as  he  shall  think  fit, ' 
and  to  take  all  such  Proceedings  for  these  Purposes  as  may 
be  necessaiy  or  expedient. 

n.  On  such  Formation  or  Annexation  of  Wards  being  Notice  of 
made  and  completed,  a  Notice  signed  by  such  Sheriff  or  ^^  and 
Sheriff  Substitute  specifying  the  Limits  of  the  extended  Nnmber  of 
Wards,  and  the  Number  of  Councillors  to  be  elected  for  ^^J^^^^ 
each  existing  and  extended  Ward  of  such  Burgh,  as  fixed  lished. 
and  arranged  by  him,  shall  be  published  once  in  the  Edin- 
burgh Gazette^  and  once  in  each  of  Two  successive  Weeks 
in  a  Newspaper  published  in  such  Burgh,  or,  if  no  News- 
paper be  puolished  therein,  in  a  Newspaper  published  in 
the  County  in  which  such  Burgh  is  situate ;  and  thereafter 
the  qualified  Electors  of  all  such  Wards,  whose  Names  shall 
be  on  the  List  or  Roll  of  Electors  of  such  Burgh  in  force 
for  the  Time  being,  shall  be  entitled  to  vote  in  the  Election 
of  Councillors  for  such  Burgh,  for  as  many  qualified  Persons 
to  be  Councillors  in  and  for  such  Wards  respectively  as  are 
specified  in  such  Notice,  in  the  Manner  provided  by  the 
Acta  Third  and  Fourth   WiUiam   the  Fourth,  Chapters 
Seventy-six  and  Seventy-seven ;  and  all  Orders  or  Dehver- 
ances  made  orpronounced  by^  such  Sheriff  or  Sheriff  Sub- 
stitute in  the  Execution  of  this  Act  shall  be  final,  and  not 
subject  to  Appeal,  Review,  or  Reduction  in  any  Court  or 
by  any  Process  whatsoever. 

lU.  In  the  event  of  the  Boundaries  of  any  Burgh  being  Sheriff  may 
extended  into  another  County  than  that  m  which  such^l^^ed 
Borgh  is  situate,  it  shall  be  lawful  for  the  Sheriff  or  Sheriff  BoanduiM 
Substitute  of  the  County  in  which  such  Burgh  is  situate  to^J^^Q^ 
act,  in  carrying  into  execution  the  Provisions  of  this  Act  Oounty. 
with  resnect  to  the  District  comprehended  within  such  ex- 
tended Boundaries  in  another  County,  in  the  same  Manner 
and  to  the  same  Effect  as  if  such  District  had  been  situate 
in  the  County  of  which  he  is  Sheriff  or  Sheriff  Substitute. 

IV.  All  Expenses  incurred  in  or  with  respect  to  theExMiweB 
Proceedings  under  this  Act  in  any  Burgh  shall  be  paid  by  ^y  ^owif 
the  Town  Council  of  such  Burgh.  Council 

9 
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Cap.  XXXVn. 

An  Act  to  simplify  the  Mode  of  raising  the  Assessmeni  for 
the  Poor  in  Scodand.— [22d  July  1861.] 

Whereas  it  is  expedient  to  simplify  the  Mode  of  impoong 
the  Assessment  for  raising  the  Funds  for  the  Relief  of  the 
Poor  in  Scotland :  Be  it  enacted  by  the  Queen's  most  Ex- 
cellent Majesty,  by  and  with  the  Advice  and  Consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembleOi  and  by  the  Authorily  of 
the  same,  as  follows : 
So  much  of  L  From  and  after  the  First  Day  of  January  One  thon- 
g^^9  Yj^t  sand  eight  hundred  and  sixty-two  so  much  of  Section 
c  83,  aa  to  Thirtv-feur  of  the  Act  of  the  Eighth  and  Ninth  Years  of 
SiSSlniS?  H®'^  Majesty,  intituled  An  Act  for  tlie  Amendment  and 
Mode  of  better  Administration  of  tlie  Laws  relating  to  the  Relief  of 
^^^^the  Poor  in  Scotland,  as  makes  it  lawful  for  any  Parochial 
Board  of  any  Parish  or  Combination  of  Parishes  in  Bed- 
land  to  raise  Qne  Half  of  the  Funds  reauisite  for  the  Selief 
of  the  poor  Persons  entitled  to  Beliei  from  the  Parish  or 
Combination  by  Assessment  upon  the  Owners  of  all  Lands 
and  Heritages  within  the  Parish  or  Combination,  accord- 
ing to  the  annual  Value  of  such  Lands  and  Heritages,  and 
the  other  Half  upon  the  whole  Inhabitants,  according  to 
their  Means  and  Substance,  other  than  Lands  and  Hen- 
tages  situated  in  Great  Britain  and  Ireland^  or  to  raise  snch 
Funds  by  Assessment,  imposed  as  an  equal  Per-centage 
upon  the  annual  Value  of  all  Lands  and  Heritages,  within 
the  Parish  or  Combination,  and  upon  the  estimated  annual 
Income  of  the  whole  Inhabitants  from  Means  and  Sub- 
stance other  than  Lands  and  Heritages  situated  in  GrtaX 
Britain  or  Ireland^  is  hereby  repealed :  and  every  Paro- 
chial Board  of  any  Parish  or  Combination  of  Parishes  now 
raising  such  Funds  in  Terms  of  the  Parts  of  the  said  re- 
cited Act  which  are  hereby  repealed  as  aforesaid  shall, 
before  ceasing  to  raise  such  Funos,  and  within  Two  Months 
after  the  passing  of  this  Act,  resolve  to  adopt  the  First 
Mode  of  Assessment  specified  in  Section  Tnirty-four  of 
the  recited  Act,  and  to  classify  Lands  and  Heritages  equit- 
ably in  Terms  of  the  Thirty-sixth  Section  of  the  said  re- 
cited Act,  and  shall  forthwith  report  such  Besolution  to 
the  Board  of  iSupervision,  which  is  hereby  authorized  and 
required  to  determine  whether  or  not  the  Classification 
so  resolved  on  is  equitable,  and,  in  the  event  of  their  con- 
sidering the  Classification  thereby  made  is  not  equitable,  to 
vary  or  alter  the  same  as  to  them  shall  seem  just ;  and 
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antH  the  said  First  Mode  of  Assessment  so  resolved  on, 
with  relative  Classification,  shall  have  been  approved  of  by 
the  Board  of  Sapervision,  the  Assessment  for  Kelief  of  the 
Poor  in  any  Parish  where  the  Classification  may  not  be 
approved  of  shall  continue  to  be  raised  according  to  the 
Mode  now  in  operation  in  snch  Parish ;  and  after  tne  pro- 
posed Classification  in  any  Parish  shall  have  been  approved 
of  by  the  Board  of  Supervision,  it  shall  not  be  altered  or 
departed  from  without  the  Sanction  of  the  said  Board : 
Provided  always,  that  nothing  in  this  Act  shall  be  con- 
straed  to  prevent  the  Parochial  Board  of  any  Parish  or 
Combination  of  Parishes  from  collecting  any  snch  Assess- 
ments actually  imposed  prior  to  the  First  Day  of  January 
One  thousand  ei^nt  hundred  and  sixty-two,  according  to 
the  Mode  legally  m  force  in  the  Parish  or  Combination  at 
the  Date  when  such  Assessments  were  imposed. 


Cap.  L. 


An  Act  for  facilitating  the  Transfer  of  Mortgages  and 
Bonds  granted  by  Railway  Companies  in  Scotland. — 
[l«e  August  1861.] 

Whereas  by  an  Act  {>as8ed  in  the  Sixteenth  and  S«ven-i^*i7 
teenth  Years  of  the  Beign  of  Her  present  Majesty  Queen  * 
Victoria^  (Chapter  Fifty-nine,)  it  is  provided  that  "  where 
on  the  original  making  and  issuing  of  any  Bond  or  Mort- 
gage given  by  Public  Companies  under  the  Provisions  of 
Acts  of  Parhament,  as  Securities  for  Money  which  such 
Companies  are  by  the  said  Acts  expressly  empowered  or 
authorized  to  borrow,  and  before  any  Transfer  or  Assign- 
ment thereof,  such  Bond  or  Mortga^  shall  be  stamped 
with  an  Amount  of  Stamp  Duty  equal  to  Three  Times  the 
Amount  of  the  ad  valorem  Stamp  Dut^  chargeable  thereon 
by  Law,  and  over  and  above  tne  said  ad  valorem  Duty, 
then  every  Transfer  or  Assignment  thereafter  made  of  such 
Bond  or  Mortgage  by  Endorsement  thereon  shall  be  deemed 
to  be  exempt  nrom  the  Stamp  Duty  which  would  otherwise 
be  payable  in  respect  of  such  Transfer  or  Assignment : " 
And  whereas  it  is  expedient  to  make  Provision  for  regu- 
lating the  Force  ana  Efiect  of  Bonds  and  Mortgages  so 
stamped  granted  by  Railway  Companies  in  Scotland^  and 
of  the  Transfer  or  Assignment  tnereof  by  Endorsement 
thereon :  Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in   this 
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present  Parliament  aasembled,  and  by  the  Anthorily  of  the 
same,  as  follows : 
^?^o^      I.  From  and  after  tlie  passing  of  this  Act,  any  Penon 
byBaUway  entitled  to  any  Mortgage  or  Bond  granted  by  any  Bailwaj 
Gompaniee  Company  in  Scotland^  under  the  Powers  contained  in  aoy 
^[Si  ^   Act  of  Parliament,  ma^  from  Time  to  Time  transfer  bb 
8t«np       Bight  to  and  Interest  m  such  Mortgage  or  Bond  to  an? 
^^^^^  other  Person  by  signing  on  the  Back  oisuch  M(»lgage  or 
red  by  En-  Bond  an  Endorsement  in  the  Form  prescribed  by  the 
^''™^~*-  Schedule  to  this  Act,  or  to  the  like  Effect ;  provided  always, 
that  such  Mortgage  or  Bond  shall,  on  the  original  making 
and  issuing  ther^,  and  before  any  Transfer  or  Assign- 
ment thereof,  have  been  stamped  with  an  Amount  of  Stamp 
Duty  eoual  to  Three  Times  the  Amount  of  the  ad  valorm 
Stamp  Duty  chargeable  thereon  by  Law,  and  over  and 
above  the  said  cui  valorem  Duty,  and  have  been  duly 
registered  in  the  Books  of  such  Conipany,  in  Terms  of  the 
Companies  Clauses  Consolidation  (Scotland)  Act,  1845. 
mentetTbe     ^^'  ^^®^  ^^^^  Endorsement  shall  be  exempt  from 
^raipt      Stamp  Duty,  and  shall  have  the  same  Force  and  Effect  in 
Du^    'd^       respects  as  the  Transfer  of  any  Mortgage  or  Bond  by 
to  i^Ve^    Deed  executed  according  to  the  Form  and  registered  in 
^*^*  o^     Terms  of  the  Provisions  prescribed  by  the  said  Companies 
mentoT'      Clauses  Consolidation  (Scotland)  Act,  1845. 
"Pereon."       HI.  In  this  Act  the  Expression  "Person"  shall  include 

Company,  Firms,  and  Incorporations. 
ShortTiUe.     IV.  In  citing  this  Act,  it  shall  be  sufficient  for  all  Poi- 
poses  to  use  the  Expression  "The  Railway  Companies 
Mortgage  Transfer  (Scotland)  Act,  1861." 

SCHEDULE. 
FoBM  OF  Endobsement. 
I  A.B.  of  transfer  to  CD.  of 

In  witness  whereof  I  have  subscribed  this  EndorsemeDt 
at  on  the  Day  of 

before  these  Witnesses,  E.F.  of  and  GM- 

of 

ISignature  o/Endorm] 
\^Signaturei  of  WUnessesJ] 


Cap.  LXXni. 

An  Act  to  amend  the  Law  relating  to  the  Copyright  of 
Designs.— [Bth  August  1861.] 

Whebeas  by  an  Act  passed  in  the  Session  holden  in  the 
Fifth  and  Sixth  Years  of  the  Reign  of  Her  present  Majesty, 
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Chapter  One  hundred^  intituled  An  Act  to  eonsoUdate  and^  \^^^ 
amend  tfie  Latos  relating  to  the  Copyright  of  Designs  for^ 
omamenHng  Articles  of  Manufactare^  it  was  enacted,  tnat 
the  Proprietor  of  every  such  Desi^  as  therein  mentioned, 
not  previously  published  either  wi£in  the  United  Kingdom 
of  Great  Britain  and  Irelatid  or  elsewhere,  should  have  the 
sole  Bight  to  apply  the  same  to  any  Articles  of  Manuiko 
ture,  or  to  any  such  Substances  as  therein  mentioned,  pro" 
vided  the  same  were  done  within  the  United  Eangdom  of 
Great  Britain  and  Ireland^  for  the  respective  Terms  therein 
mentioned,  and  should  have  such  Copyright  in  stich  Designs 
as  therein  provided :  And  whereas  (uvers  Acts  have  since 
been  paasea  extending  or  amending  the  said  recited  Acts : 
And  whereas  it  is  expedient  that  the  Provisions  of  the  said 
recited  Act,  and  of  all  Acts  extending  or  amending  the 
same,  should  apply  to  Designs,  and  to  the  Application  of 
such  Designs,  within  the  Meaning  of  the  said  Acts,  whether 
such  Application  be  effected  within  the  United  Kingdom 
or  elsewhere :  Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 

I.  That  the  said  recited  Act,  and  all  Acts  extending  or  5  &  evict 
amending  the  same,  shall  be  construed  as  if  the  Words  ^^^J^^*^ 
"  provided  the  same  be  done  within  the  United  Elingdom  relating  to 
of  Great  Britain  and  Ireland'^  had  not  been  contained  in  ^  °S^^ 
the  said  recited  Act ;  and  the  said  recited  Act,  and  all  Acts  extended. 
extending  or  amending  the  same,  shall  apply  to  eyery  such 
Design  as  therein  referred  to,  whether  the  Application 
thereof  be  done  within  the  United  Kingdom  or  elsewhere, 
and  whether  the  Inventor  or  Proprietor  of  such  Design  be 
or  be  not  a  Subject  of  Her  Majesty. 

n.  That  the  said  several  Acts  shall  not  be  construed  toAppUca- 
apply  to  the  Subjects  of  Her  Majesty  only.  ^^°' 


Cap.  LXXXni. 

An  Act  to  amend  the  Law  regarding  the  Registration  of 
County  Voters  in  Scotland.— [6w  August  1861.] 

Whebeas  an  Act  was  passed  in  the  Second  and  Third 
Year  of  the  Reign  of  His  late  Majesty  King  William  the 
Pourth,  intituled  An  Act  to  amend  the  Sepresentation  of^^^^-^ 
the  People  in  Scotland ;  and  another  Act  was  passed  in  the  ^  ^^ 
Seventeenth  and  Eighteenth  Year  of  the  Beign  of  Her 
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17  &  18  Dresent  Majesty,  intituled  An  Act  for  the  VcJucUwn  of 
Vict  0. 91.  j^f^j^  Quyj  Heritages  in  Scotland :  And  whereas  it  is  ex- 
pedient to  make  farther  Provision  with  respect  to  the 
Kegistration  of  Persons  entitled  to  vote  in  the  Election  of 
Members  to  serve  in  Parliament  for  Counties  in  Scotland: 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  opiritul 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as-foUows: 
Short  I.  This  Act  may  be  cited  for  all  Purposes  as  "The 

^'^        County  Voters  Registration  {Scotland)  Act,  1861." 
inte^ta-     H.  The  following  Words  and  Expressions  in  this  Act 
TmDB.      sb^U  ^^^^  ^^6  Meanings  hereby  assigned  to  them  re^>ec- 
tively,  imless  there  be  something  in  the  Subject  or  Context 
repugnant  to  such  Construction : 

"Burgh  "  shall  mean  any  Soyal  Burgh  not  contributing 
as  a  Burgh  to  send  a  Member  to  Parliament,  bot 
entitled  under  the  second-recited  Act  to  appoint  a 
separate  Assessor : 
"  Assessor"  shall  mean  the  Assessor  of  any  County  or 
Burgh  hi  and  for  which  he  is  Assessor  appointed 
under  the  second-recited  Act,  or  any  Assessor  specially 
appointed  under  the  Provisions  of  this  Act,  where 
such  last-mentioned  Appointment  has  been  made : 
"  Sheriff"  shall  mean  the  Sheriff  of  the  County  of  which 

he  is  Sheriff,  and  shall  include  Sheriff  Substitute : 

«  Sheriff  Clerk"  shall  mean  the  Sheriff  Clerk  of  the 

County  of  which  he  is  Sheriff  Clerk,  and  shall  indude 

any  Person  discharging  the  Duties  of  such  Sheriff 

Clerk: 

"  Valuation  Boll "  shall  mean  the  Valuation  Boll  in 

force  for  the  Time  for  anv  County,  made  np  under 

the  Authority  of  the  second-recited  Act,  or  any  other 

Act  relating  to  the  Valuation  of  Lands  and  Heritages 

in  Scotland  which  may  be  in  force  for  the  Time : 

Where  in  this  Act  Notice  is  reonired  to  be  given  by 

"  special  Advertisement,"  such  Notice  shall  be  inserted 

once  in  at  least  Two  Newspapers  published  in  the 

County,  or  if  there  be  no  Newspaper  or  only  One 

Newspaper  published  therein,  in  anv  Newspaper  or 

Newspapers  published  in  a  County  adjoining  thereto: 

"  Propnetor"  shall  include  Life  Benter. 

Provisions      III.  The  Clauses  and  Provisions  of  the  first-recited  Act 

cit^LAlt'  ^'i^cted  for  the  Purpose  of  forming  Begisters  of  Persons 

as  to  form-  entitled  to  vote  in  the  Election  of  Members  to  serve  in 

^^^'^  Parliament  for  Counties  in  Scotland  shall  be  and  the  same 

sons  en-     are  herebv  repealed,  except  as  to  any  Begister  heretofore 

titled  to     made,  and  in  so  far  as  the  same  may  be  necessary  to  give 
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Effect  to  the  Provisions  of  this  Act ;  and  this  Act  shall  be  vote  for 
taken  to  be  Part  of  the  said  Act  as  fiiUy  as  if  it  were  in-^^^ 
corporated  therewith. 

1 V .  In  anv  future  Valuation  Boll  to  be  made  up  in  anv  Future 
County  or  Burgh  under  the  Provisions  of  the  second- ^J{^*^^ 
recited  Act,  or  of  any  other  Act  in  force  for  the  Time  for  counties  or 
the  Valuation  of  Lands  and  Heritages  in  Scotland^  the  ^^|^^v*^ 
Assessor  of  every  County  or  Burgh  shall,  in  addition  to^ditionai 
the  Particulars  which  are  bv  the  said  Act  required  to  be  Particu- 
ascertained  by  him,  and  to  be  entered  in  such  Roll,  ascer- 
tain and  enter  in  such  Roll  the  Amount  of  Feu  Duty, 
Ground  Annual,  or  other  yearly  Consideration  payable  as 
a  Condition  of  his  Ri^ht  by  every  Proprietor  of  any  Lands 
or  Heritages  entered  m  such  Roll  as  of  the  yearly  Rent  or 
Value  of  Ten  Pounds  or  upwards,  and  the  Name  of  the 
Person  to  whom  the  said  Consideration  is  payable,  and  also 
the  Rent,  calculated  in  Terms  of  the  Ninth  Section  of  the 
first-recited  Act,  payable  by  every  Tenant  holding  any 
Lands  or  Heritages  entered  in  such  Roll  as  of  the  yearly 
Rent  or  Value  of  Ten  Pounds  or  upwards,  under  any 
Lease  originally  granted  for  not  less  than  Fifty-seven 
Years,  exdusive  of  Breaks ;  and  in  order  to  the  Ascertain- 
ment of  such  Particulars  it  shall  be  lawful  for  the  Assessor 
to  call  upon  any  Proprietor  or  Tenant  for  Receipts  or 
other  written  Evidence  of  the  Amount  of  such  Feu  Duty, 
Ground  Annual,  or  other  Consideration,  or  of  such  Rent, 
and  such  Proprietor  or  Tenant  shall  be  bound  to  furnish 
and  deliver  such  Evidence  to  the  Assessor,  under  the  same 
Penalty  in  case  of  Failure  or  of  false  Statement  as  is  pro- 
vided in  similar  Cases  by  the  second-recited  Act,  and  it 
shall  also  be  lawful  for  the  Assessor  to  exercise  all  the 
Powers  which  under  the  second-recited  Act  he  may  law- 
fiiUy  exercise  for  the  Purposes  thereof;   and  when  the 
Proprietor  is  a  married  Woman  the  Assessor  shall  further 
insert  in  such  Roll  the  Name  and  Designation  of  her 
Husband. 

V.  The  Valuation  Rolls  of  Counties  and  Barghs  shall  Form  for 
for  the  future  be  annually  made  up  in  the  Form  of  the^JJJ™^^^ 
Schedule  (A,)  hereunto  annexed,  in  place  of  the  Form  pre-  Bolls  of 
scribed  by  the  secx)nd-recited  Act :  Provided  that  it  snail  Counties  to 
be  competent  to  the  Commissioners  of  Supply  of  any  schStlVo 
County,  or  the  Magistrates  of  any  Burgh,  with  the  Sanc- 
tion o^  the  Lord  Ulerk  Register  or  his  Deputy,  to  make, 
as  regards  such  County  or  Burgh  respectively,  such  Altera- 
tion in  the  Form  of  the  said  Schedule,  where  this  shall  be 
found  necessary  or  convenient,  as  may  make  it  applicable 
to  One  Year  only,  or  to  any  less  Number  of  Years  than 
Five  Years. 
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Sheriff  VI.  The  Sheriff  Clerk  of  every  County  shall,  on  or 

S^     before  the  Thirtieth  Day  of  June  in  the  Year  One  thousand 
annnaiiy  to  eight  hundred  and  sixty-two,  and  in  every  Year  thereafter, 
Copy^ttie ™*^^®  ^^^  cause  to  be  delivered  to  the  Assessor  of  such 
Beg^terof  Couutjr,  where  there  is  but  One  Assessor,  and  where  there 
Voters.      jg  |QQ|.^  lY^^  One  Assessor  then  to  the  Assessor  speciallj 
appointed  as  is  herein-after  provided,  a  Copy  of  the  K^isier 
or  Voters  then  in  force  for  such  County,  arranged  dpba- 
betically  in  Parishes. 
AfiseflBora       VII.  If  in  any  Countv  there  shall  be  more  than  Ooe 
*^^   ted  -A^^^^^'  ^  *^d  ^^^  ^^^^  County,  or  if  there  shall  be  a 
■peoiaUy    Separate  Assessor  for  any  Burgh  situate  therein,  then  the 
for  this  Act  Commissioners  of  Supply  of  the  County  shall,  within  Three 
Weeks  after  the  passing  of  this  Act,  appoint  One  of  sudi 
Assessors  to  perform  me  Duties  herem-aftier  imposed  oq 
such  Assessor  under  this  Act,  and  give  Notice  of  sudi 
Appointment  by  special  Advertisement ;  and  failing  such 
Appointment  and  Advertisement  being  duly  made  by  the 
Commissioners  of  Supply,  the  same  shall  be  made  by  th« 
Sheriff  of  the  County  within  Five  Weeks  after  the  passing 
of  this  Act ;  and  every  such  Assessor  so  appointed  shall 
from  the  Date  of  his  Appointment  be  specially  charged 
with  all  the  Duties  incumoent  on  the  Assessor  under  this 
Act ;  and  where  in  any  County  the  Assessor  so  appcmited 
shall  cease  to  hold  Office,  the  Commissioners  ot  Supply 
shall  within  Three  Weeks    thereafter  appoint    anotner 
Assessor  to  act  as  aforesaid,  and  shall  give  Notice  by 
special  Advertisement  of  such  Appointment  as  before  pro- 
vided ;  and  in  the  event  of  such  Commissioners  failing  so 
to  do,  such  Appointment  and,  Advertisement  shall  be  made 
by  the  Sheriff  of  the  County  within  Five  Weeks  after  any 
Assessor  shall  have  ceased  to  hold  Office  as  aforesaid :  Pro- 
vided that  all  other  Assessors  in  any  County  or  Bni^h  situ- 
ate therein  shall,  in  all  Matters  relating  to  this  Ai:t,  oe  sub- 
ject to  the  Orders  of  the  Assessor  so  to  be  appointed,  and 
shall  take  Instructions  from  him,  and  shall  be  l>ound  to  act 
on  such  Instructions,  so  far  as  consistent  with  this  Act 
Assessor  to     VHI.  On  or  before  the  Fifteenth  Day  of  Atiguat  in  the 
wimuiSy    Year  One  thousand  eight  hundred  ana  sixty-two,  and  in 
a  List  of    every  Year  thereafter,  the  Assessor  shall  make  out  and 
^^2  subscribe,  according  to  the  Form  No.  I.  of  the  Schedule 
inSo  iJof (B.)  to  this  Act  annexed,  a  List,  arran^d  alphabetical] v 
Sohed.  (B.)  jjj  Parishes,  of  all  Persons  entered  in  the  Register  of  Voten 
for  the  County  who  have  died  or  become  disqualified,  and 
a  like  List  of  all  Persons  who  shall  appear  from  the  Valua- 
tion Roll  to  have  become  entitled  to  vote  in  the  Election  of 
a  Member  of  Parliament  for  the  Countv,  and  shall  give 
Notice  by  special  Advertisement  that  such  Lists  have  been 
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prepared,  and  shall  specify  in  snch  Advertiseinent  the 
Omce  or  Place  at  which  such  Lists  shall  be  open  to  In- 
spiectiony  and  shall  canse  a  written  or  printed  Copy  of  such 
Lists,  or  of  such  Part  thereof  as  relates  to  each  Parish 
in  the  County,  to  be  affixed  on  the  Door  of  the  Church  of 
such  Parish ;  and  Copies  of  such  Lists  shall  be  open  to 
Inspection  by  any  Person  in  the  Office  or  Place  specified 
in  such  Notice,  without  Payment  of  any  Fee,  at  any  Time 
between  the  Hours  of  Ten  o'Clock  in  the  Morning  and 
Four  o'clock  in  the  Afternoon  of  each  Day  except  Sunday ^ 
irom  the  Sixteenth  to  the  Twenty-fifth  Days  of  >4t^ni«^, 
both  inclusive,  in  each  Year,  and  Copies  thereof  or  of  Parts 
thereof  shall  be  delivered  by  the  Assessor  to  all  Persons 
applying  for  the  same,  on  Payment  for  every  such  Copy 
at  the  Bate  of  Sixpence  fi)r  every  One  hundred  Words  so 
copied :  Provided  always,  that  in  making  out  the  List  of 
Persons  who  shall  appear,  firom  the  Valuation  Roll,  to  be 
entitled  to  vote  in  the  Election  of  a  Member  of  Parliament^ 
the  Assessor  shall  not  transfer  to  the  said  List  the  Name 
of  any  Proprietor  the  Value  of  whose  Property,  as  entered 
in  the  said  Valuation  Boll,  shaU,  after  deducting  the 
Amount  of  Feu  Duty,  Ground  Annual,  or  other  yearly 
Consideration  payable  by  such  Proprietor  as  a  Condition 
of  his  Bight,  oe  reduced  below  Ten  Pounds,  nor  of  .any 
Proprietor  who  shall  have  failed  to  furnish  Evidence  of  the 
Amount  of  such  Feu  Duty,  Ground  Annual,  or  other 
Consideration,  as  required  by  Section  Fourth  of  this  Act, 
nor  of  any  Tenant  under  a  Lease  of  Fifty-seven  Years  or 
onwards  when  the  Bent  payable  under  such  Lease,  as  the 
Consideration  of  the  Bignt  shall  reduce  the  Value  of  such 
Lease  below  Ten  Pounds,  nor  of  any  such  Tenant  who 
shall  have  failed  to  furnish  Evidence  of  the  Amount  of 
snch  Rent,  a§  required  by  the  said  Section. 

IX.  It  shall  be  lawful  for  any  Person  whose  Name  hasPenoos 
been  erroneously  struck  out  or  omitted  fix)m  the  I^gwterg^J^^^ 
of  Voters,  or  from  the  List  of  Voters  made  up  by  thetor^y 
Assessor,  to  mve  Notice  to  the  Assessor  on  or  before  ^e^rfSiid* 
Twenty-fifth  Day  oiAugiLst  in  any  Year,  in  the  Form  No.  H^TNa  i. 
1.  of  the  Schedule  (C.)  to  this  Act  annexed,  of  his  Claim  Sdied.  (O.) 
to  have  his  Name  entered  in  the  Begister  of  Voters  for  the 
County,  on  the  Ground  that  he  has  one  or  other  of  the 
Qnalifications  required  by  the  first-recited  Act. 

X.  On  or  before  the  First  Day  of  September  in  every  Am6mop  to 
Year  the  Assessor  shall  make  up  a  List  of  the  Claims  of  JJ|Jj^^^ 
which  Notice  has  been  given  to  him,  in  the  Form  No.  2.  List  of 

^f  the  Schedule  (B.)  to  tois  Act  annexed,  with  the  Names  PJ^^j**^, 
of  the  Persons  claiming  arranged  alphabetically  in  Parishes,  Sohedl  0B-) 

/i 
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and  shall  ^ve  Notice  by  Special  Advertisement  tliat  sadi 
List  of  Claims  has  been  prepared,  and  shall  specify  in  sach 
Notice  the  0£Sce  or  Place  at  which  snch  List  will  be  open 
to  Inspection ;  and  shall  cause  a  written  or  printed  Copy 
of  sucn  List,  or  of  such  Fart  thereof  as  relates  to  each 
Parish  in  the  County,  to  be  affixed  on  the  Door  of  the 
Church  of  such  Farisn ;  and  Copies  of  such  List  shall  be 
open  to  Inspection  from  the  Second  to  the  Fourteenth 
Days  of  Septembery  both  inclusive,  in  each  Year;  and 
Copies  of  such  List,  or  Parts  thereof,  shall  be  delivered  bj 
the  Assessor  to  Persons  applying  for  the  same  on  Payment 
therefor  as  herein-before  provid^. 
ABseoor  to     XI.  The  Asscssor  shall  on  a  Copy  of  the  Blister  far- 
SfltTand  ^shed  to  him  by  the  Sheriff  Clerk  strike  out  the  Names 
deUver       of  all  Persons  entered  therein  and  indnded  in  the  said 
§^^  ^  first-mentioned  List  who  have  died  or  become  disqualified, 
Sheriff       and  add  in  alphabetical  Order  in  each  Parish  the  Names 
Clerk.        Qf  ijj  Persons  who  have  become  entitled  to  vote,  and  shsll 
on  or  before  the  First  Day  of  September  in  each  Year 
deliver  to  the  Sheriff  Clerk  of  the  County  a  complete  Copy 
of  the  Register,  subscribed  by  him,  with  all  such  Altera- 
tions thereon  and  Additions  thereto* 
Names  XU.  If  any  Person  shall  intimate  in  Writing  to  the 

SSted  by  •A.ssessor  his  Desire  that  his  Name  shall  not  be  inserted  in 
Deeiie.       any  such  List,  the  Assessor  shall  not  insert  in  such  List 

the  Name  of  such  Person. 

Afl6668on       Xin.  Every  Assessor,  whether  acting  under  this  or  the 

froS**^^  second-recited  Act,  shall,  while  he  continues  such  Assessor, 

voting.       be  disqualified  from  being  registered  as  a  Voter  in  the 

County  of  which  he  is  Assessor,  and  from  voting  or  taking 

J)art  in  any  Election  of  a  Member  to  serve  in  Farliament 
or  such  County. 
Provision       XIV.  Where  in  any  County  any  OfiSce  upon  the  Holder 
IrS^^   of  which  Duties  are  imposed  by  this  Act  shall  become 
interim      vacant,  it  shall  be  lawful  for  the  Sheriff  to  appoint  a  fit 
Sf^H^id*^   Person  to  perform  ad  interim  the  Duties  of  sucn  OflBce,  in 
of  which^"  so  far  as  imposed  by  or  necessary  for  the  Purposes  of  this 
^"oMed^b  ^^^ '  ^^^         Person  so  to  be  appointed  shall  be  charged 
tSrS^  ^with  and  perform  such  Duties  until  such  Office  be  duly 
filled  up,  and  shall  be  entitled  to  such  reasonable  Remu- 
neration therefor  as  may  be  fixed  by  the  Sheriff,  with  the 
Approbation  of  the  Lord  Advocate,  and  such  Remunera- 
tion shall  be  payable  in  the  like  Manner  and  out  of  the 
like  Funds  as  the  Salary  or  Allowances  of  the  Office  which 
had  become  vacant. 
Provision        XV.  Whei'c  any  Notice  is  by  this  Act  reauired  to  be 
vice* 5*^    given  to  the  Sheriff  Clerk  or  Assessor,  it  shall  oe  sufficient 
Notices,     if  such  Notice  be  delivered  to  him  personally,  or  lefl  at  his 
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frincipal  Office,  or  sent  to  him  by  Post  in  a  reristered 
istter  addressed  to  him  at  his  principal  Office ;  and  where 
by  this  Act  any  Notice  is  reauired  to  be  given  to  any  other 
Person,  it  shall  be  sufficient  if  sach  Notice  be  delivered  to 
him  personaUy,  or  sent  in  a  Letter  by  Post,  Postage  paid, 
addressed  to  him,  with  a  sufficient  Direction,  at  his  usual 
or  last  known  Place  of  Abode. 

XVI.  Where  any  List  shall,  pursuant  to  the  Provisions  Lists  pt 
of  this  Act,  be  affixed  on  any  Place,  the  same  shall  continue  ^^^^  ^ 
so  affixed  for  a  Period  including  Two  consecutive  Sundays  a^nd  Pro- 
at  the  least  next  after  the  Day  of  Publication,  and  if^j^V°' 
removed  or  defaced  within  such  Period  shall  be  replaced  £^f"^^ 
by  the  Person  bound  to  give  the  Notice. 

XVn.  Every  Person  who  shall  wilfully  mutQate  or  Penalty  for 
remove  any  List  so  affixed  during  such  Period  shall  for^^^t 
every  such  Offence  be  liable  to  a  Penalty  of  not  less  than  up. 
Ten  Shillings  and  not  exceeding  Forty  Shillings,  to  be 
recovered  hj  any  Person  who  may  sue  for  the  same,  in  a 
summary  Manner,  before  the  Sheriff  or  any  Two  Justices 
of  the  Peace. 

XVJJLL.  No  List  shall  be  invalidated  by  reason  that  it  ^^^^J. 
shall  not  have  been  advertised  pursuant  to  this  Act,  or  shall  ^  defi- 
not  have  been  affixed  in  the  JPlace  and  for  the  full  Time<»entPubii- 
herein  required  for  Publication  thereof;  and  the  Sheriff"****"" 
shall  proceed  to  revise  and  adjudicate  upon  every  such 
List,  though  not  advertised  or  affixed  as  aforesaid ;  Pro- 
vided that  nothing  herein  contained  shall  be  construed  to 
exempt  any  Assessor  or  other  Person,  acting  in  wiUul  or 
culpable  Neglect  of  any  Duty  imposed  upon  him  by  this  5r 
the  first-recited  Act,  from  any  Penalties  thereby  incurred. 

XTX.  No  Claim  or  Objection  to  any  Claim  shall  be  EmrB  of 
affected  by  any  Mistake,  Error,  or  Omission  committed  by^*J[|^^^®* 
any  Public  Officer  or  other  Person  to  whom  Claims  oroiaimB. 
Objections  are  appointed  to  be  given  in  or  transmitted. 

XX.  Any  Person  whose  Name  shall  be  on  the  Register  Valuation 
or  any  List  of  Voters  for  the  County,  or  who  shall  have  o^^  to  in- 
claimed  to  have  his  Name  inserted  in  any  such  Register  or  ^tionfor 
List,  may,  at  any  Time  between  the  Hours  of  Ten  o'ClockpJ^^' 
in  the  Morning  and  Four  o'Clock  in  the  Afternoon  of  any  this  Act 
Dav,  except  Sunday^  between  the  Sixteenth  Day  oi  August 
ana  the  Twenty-first  Day  of  October  in  each  Year,  inspect 
any  Valuation  Roll,  and  make  Extracts  therefrom  for  any 
Purpose  relating  to  any  Claim  or  Objection  made  or  in- 
tended to  be  made  by  or  against  such  Person ;  and  every 
Officer  having  the  Custody  thereof  is  hereby  reauired  to 
permit  such  Inspection,  and  the  making  of  such  Extracts, 
without  Payment  of  any  Fee. 

XXL  It  shall  be  lawful  for  any  Person  whose  Name  Objection 
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to  PenonB  shall  be  entered  on  the  Register  of  Voters  for  any  Coonty 
Sgteter  or^  object  to  the  Name  of  any  other  Person  bdng  entered 
dMD^gtoor  remaining  on  the  Register  of  Voters  of  snch  Coirntj, 
tiJe^Beria-  P^^ded  snch  Person,  on  or  before  the  Twenty-fifth  Day 
ter viST  of  August  in  any  Year,  give  to  the  Assessor  and  to  tk 
No  8  S^  Person  so  objected  to  Notices  of  Objection  in  the  Forns 
8ched.°(0.}No.  2.  and  No.  3.  of  the  Schedule  (C.)  to  this  Act 

annexed. 
Listof  oi>.     XXn.  On  or  before  the  First  Day  of  September  k 
made  r^  by  ®^®^  Year  the  Assessor  shall  make  np  a  List  of  the  Ob- 
Aflseesor.    jections  to  Claims  of  which  Notice  has  been  given  to  him 
on  or  before  the  Twenty-fifth  Day  of  Auaust  precediDg, 
arranged  alphabetically  in  Parishes,  in  the  Form  No.  3.  of 
the  Schedole  (B.)  to  this  Act  annexed ;  and  such  List  of 
Objections  shall  be  affixed,  published,  and  open  to  In^- 
tion  at  the  same  Places  and  daring  the  same  Time  as  is 
herein-before  provided  with  respect  to  the  List  of  Claiios; 
and  Copies  oi  such  List  of  Objections,  or  Parts  thereof, 
shall  be  delivered  by  the  Assessor  to  Persons  applying  for 
the  same  on  Payment  therefor  as  herein-before  provided. 
Bherfflto       XXni.  Every  Sheriff  shall,  between  the  First  Day  of 
\oTiS  September  and  the  Fifth  Day  of  October  in  each  Year, 
«nd  Cor-    revise  and  correct  the  Kegister  of  Voters  for  the  County, 
S^^'   and  for  that  Purpose  shall  hold  open  Court  at  the  Places 
prescribed  in  the  first-recited  Act^  and  shall,  on  or  before 
the  first  Day  of  September  in  each  Year,  deUver  or  trans- 
mit to  the  Sheriff  Clerk  a  Notice  of  the  Days  on  which  be 
is  to  hold  the  Court ;  and  the  Sheriff  Clerk  shall  forthvitb 
give  Notice  thereof  by  special  Advertisement,  and  shall 
also  give  Notice  to  the  Assessor,  requiring  him  to  attend  at 
the  Court. 
Sheriff  XXIY .  The  Assessor  shall,  on  or  before  the  First  Da? 

produ^     ^^  September  in  each  Year,  deliver  to  the  Sheriff  Clerk  tk 
Lists  pre-   Lists  of  Voters  made  out  by  him  as  before  provided,  and 
5^^y    the  Lists  of  Persons  claiming  and  objected  to ;  and  the 
andNotioes  Sheriff  Clerk  shall  lay  before  the  Sherm,  at  or  prior  to  tie 
*^'d^*f  Ob-  ^^^^''^S  ^^  ^^®  Registration  Court,  the  corrected  Copyrf 
f^on.      the  Register  of  Voters  and  the  Lists  delivered  to  him  bj 
the  Assessor ;  and  the  Assessor  shall  attend  the  Courts  and 
shall  deliver  to  the  Sheriff  the  original  Notices  of  Claims 
and  Objections ;  and  the  Valuation  Roll  for  the  Year  shall 
be  laid  on  the  Table  of  the  Court  by  the  Person  hmu 
the  Custody  of  the  same ;  and  the  Sheriff  may  require  tk 
Production  of  all  Documents  in  the  Hands  of  any  Sheiif 
Clerk,  Clerk  of  Supply,  or  Assessor  which  he  may  think 
necessary, 
m^ii*^     XXV.  It  shall  be  the  Duty  of  the  Assessor  to  maintaifl 
Lists,  Mid  the  Register  and  the  List  of  Voters  prepared  by  him,  anc 
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to  answer,  so  far  as  he  can,  any  Objections  with  respect  to  answer 
the  undae  Omission  or  the  nndne  Insertion  of  the  Name  ^^eretor^' 
of  any  Person  in  such  Register  or  Lists ;  and  it  shall  be  and  ciaima 
lawftil  for  any  Person  who  shall  have  given  any  Notice  of  *j^^^^^ 
Claim  or  any  Notice  of  Objection  to  support  the  same  deposed  of. 
before  the  Court,  by  himself,  his  Agent  or  Mandatory; 
and  the  Sheriff  shall  decide  on  all  such  Claims  and  Objeo- 
tions  summarily,  and  without  any  Secord  or  written  Plead- 
mgs,  and  shall,  if  necessary,  alter  the  Register  in  con- 
formity with  such  Decision,  and  such  Decision  shall  be 
final,  excepting    as   herein-after    provided;    and    every 
Mandate  produced  to  the  Court,  and  bearing  to  be  signed 
by  any  Person  entitled  to  give  or  to  support  any  Notice  of 
Claim  or  of  Objection,  shall  be  prima  fade  a  sufficient 
Mandate,  and  shall  have  all  the  JPrivileges  of  a  judicial 
Mandate. 

XXVI.  If  any  Person  who  shall  have  given  to  the  As-oiaimanta 
sessor  due  Notice  of  his  Claim  to  have  his  Name  inserted  L^^*®^^*y 
in  the  Register  or  List  of  Persons  entitled  to  vote  in  the  be  enrolled 
Election  of  a  Member  to  serve  in  Parliament  for  any  County  ^^  s^®"^- 
shall  have  been  omitted  by  the  Assessor  from  such  Regis- 
ter or  List,  the  Sheriff  shall,  on  the  Revision  of  such  Regis- 
ter, insert  therein  the  Name  of  the  Person  so  omitted,  if  it 
shall  be  proved  to  the  Satisfaction  of  the  Sheriff  that  such 
Person  is,  and  was  on  the  Thirty-first  Day  of  July  last  pre- 
ceding, entitled  to  be  inserted  tlierein  in  respect  of  the 
Qaalmcation  described  in  such  Notice  of  Claim. 

XXVU.  It  shall  be  lawful  for  any  Person  whose  Name  Claims 
shall  be  on  the  Register  or  List  of  voters  for  any  County ^j^*^^^^ 
to  oppose  the  Claim  of  any  Person  to  have  his  Name  in-  jected  to. 
sertea  in  the  Register  for  such  County  on  the  Ground  of 
his  Name  having  oeen  omitted ;  and  such  Person  intending 
to  oppose  any  such  Claim  shall,  in  the  Court  to  be  held  for 
the  Revision  of  such  Register,  and  before  the  Hearing  of 
such  Claim,  give  Notice  in  Writing  to  the  Sheriff  of  his 
Intention  to  oppose  such  Claim,  and  shall  thereupon  be 
admitted  to  oppose  the  same  by  Evidence  or  otherwise, 
without  any  previous  or  other  Notice,  and  shall  have  the 
same  Rights,  Powers,  and  Liabilities  as  to  Costs,  Appeals, 
and  other  Matters  relating  to  the  Hearing  and  Determina- 
tion of  such  Claim  as  any  Person  who  shall  have  duly,  ob- 
jected to  the  Name  of  any  other  Person  being  retained  on 
any  List  of  Voters,  and  who  shall  appear  and  prove  the 
requisite  Notices,  in  Terms  of  this  Act. 

aXVIH.  It  shall  be  lawful  for  tlie  Sheriff,  upon  «x-Sheriff^^^ 
parte  Application  made  to  him  to  that  Effect  by  any  Claim-  ww-rant\o 
ant  or  Objector,  to  grant  Warrant  to  cite  Parties,  Witnesses,  ^^  ^^' 
and  Havers,  and  to  grant  Diligence  for  the  Recovery  of  aS*  grant 
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^^^  Writings  with  reference  to  any  Claim  or  Objection  to  be 
veiy  of  discussed  before  any  Registration  Court  to  be  held  by  the 
Writings.    Sheriff  of  the  County. 

^ri^«  XXIX.  Every  Sheriff  holding  any  Court  under  the 
JJSn  Be-  first-recited  Act  or  this  Act  shall  have  Power  to  adjouni 
m»tration  the  Same  from  Time  to  Time,  and  from  any  one  Place  to 
not^ond  *"y  Other  Place  within  the  same  County,  out  so  that  no 
6th  Ooto-  such  adjourned  Court  shall  be  held  after  the  Fifth  Daj  of 
*^'  October  in  any  Year. 

Sheriff  XXX.  The  Sheriff  shall,  on  or  before  the  Fifth  Day  of 

raterand    October  in  each  Year,  authenticate  the  Register  by  sub- 
authenti-    scribing  the  same,  and  shall  mark  with  his  Signature  or 
^^^     Initials  every  Alteration  of  or  Addition  to  the  Register ; 
^^    '    and  the  Sheriff  Clerk  shall  forthwith  cause  the  Register, 
Qigned  as  aforesaid,  to  be  entered  in  a  Book,  with  the  Names 
in  each  Parish  arranged  in  strict  alphabetical  Order,  ac- 
cording to  the  Surnames,  and  shall  in  such  Book  prefix  to 
every  Name  its  proper  Number,  beginning  the  Numbers 
from  the  First  Name,  and  continuing  them  in  a  r^lar 
Series  down  to  the  last  Name ;  and  the  SherifiT  Cleric  shall 
sign  such  Book,  and  deliver  the  same,  on  or  before  the 
Thirty-first  Day  of  October  in  each  Year,  to  the  Sheriff,  to 
be  kept  by  him  for  the  Purposes  specified  in  the  first-redted 
Act  and  this  Act. 
Be^^»         XXXI.  The  Book  so  signed  as  aforesaid  by  the  Sheriff 
Sheriff  ^   Clerk,  and  delivered  to  the  Sheriff,  shall  be  the  Register  of 
cierkjto  bo Persous  entitled  to  vote  at  any  Election  of  a  Member  to 
tur  M^"  serve  in  Parliament  which  shall  take  place  in  and  for  the 
VoteiB.       County  between  the  Thui;y-first  Day  of  October  in  the 
Year  in  which  such  Register  shall  have  been  made  and  the 
First  Day  of  November  in  the  succeeding  Year ;  and  the 
Sheriff  Clerk  shall  keep  a  Copy  of  such  Register,  and  shall 
deliver  a  Copy  thereof  or  of  any  Part  thereof  to  any  Person 
applying  for  me  same,  on  Payment  for  every  such  Copy  at 
the  Rate  of  Sixpence  for  every  One  hundred  Names  copied : 
Provided  that  the  Registers  of  Electors  made  up  in  the 
Year  One  thousand  eight  hundred  and  sixty-one  shall  be 
the  Registers  in  force  for  Elections  of  Members  to  serve  in 
Parliament  until  the  First  Day  o(  November  One  thousand 
eight  hundred  and  sixty-two. 
Sheriff  to       XXXn.  The  Sheriff  shaU,  in  addition  to  the  said 
edCopSs of  General  Register,  cause  printed  Copies  of  the  same  to  be 
Begister  to  entered  in  a  Book  or  Books,  according  to  the  Number  of 
^  Books?  Polling  Districts  in  each  County,  embracing  the  Parishes 

respectively  attached  to  each  District. 
Kegisterof      XXXIII.  Every  Register  of  Voters  made  up  or  that 
^°in£oroe  ^^^'^  ^  made  up  for  any  County  under  the  Provisions  of 
this  Act  shall  be  the  Register  for  such  County  until  the 
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same  shall  be  revised  and  altered,  pursuant  to  this  Act,  and  ^'JJ^ 
shall  for  all  Purposes  come  in  place  of  the  Register  directed 
to  be  completed  by  the  first-recited  Act. 

XXXlV.  If  any  Person  whose  Name  shall  have  been  PenopB 
struck  out  of  the  Register  by  the  Sheriff,  or  who  shall  claim  ^^^u^. 
or  object  before  the  Sheriff  at  any  Court,  shall  consider  the  ment  of 
Decision  of  the  Sheriff  on  his  Case  to  be  erroneous  in  point  fp^^^ 
of  Law,  he  may,  either  himself  or  by  some  Person  on  his  Fdinto  of 
Behalf,  in  open  Court,  require  the  Sheriff  to  state  the  Facts  j^J^^ 
of  the  Case,  and  such  Question  of  Law,  and  his  Decision  Ordinuy. 
thereon,  in  a  Special  Case ;  and  the  Sheriff  shall  prepare 
and  sign  such  Case,  and  deliver  the  same  in  open  Court  to 
the  Sheriff  Clerk ;  and  such  Person,  or  some  Person  on  his 
Behalf,  may  thereupon,  in  open  Court,  declare  his  Inten- 
tion to  appeal  against  the  said  Decision,  and  may  within 
Ten  Days  of  the  Date  of  such  Case  lay  a  certified  Copy 
thereof  before  the  Senior  Lord  Ordinary  and  the  Lord 
Ordinary  in  Exchequer  Causes  in  the  Court  of  Session,  for 
their  Decision  thereon ;  and  the  said  Judges  shall  with  all 
convenient  Speed  hear  Parties  and  give  their  Decision  on 
such  Case,  and  shall  confirm  or  reverse  the  Decision  of  the 
Sheriff;  and  in  the  event  of  Reversal  the  Register  shall  be 
fi>rthwith  altered  accordingly,  by  or  at  the  Sight  of  the 
Sheriff ;  and  if  it  shi^l  appear  to  the  Sheriff  that  his  Judg- 
ment respecting  the  Qualifications  of  any  Two  or  more 
Persons  depend  on  the  same  Question  of  Law,  he  shall 
append  to  such  Special  Case  the  Names  of  all  such  Persons 
who  have  appealed  against  his  Judgment  on  their  respec- 
tive Claims ;  and  the  Decision  of  the  said  Judges  on  such 
Special  Case  shall  extend  and  apply  to  the  Qualifications 
or  all  such  Persons,  in  like  Manner  as  if  a  separate  Appeal 
had  been  taken  in  the  Case  of  each  of  them  ;  and  the  De- 
cision of  the  said  Judges  shall  be  final,  and  not  subject  to 
Appeal  or  Review  by  any  Court  or  in  any  Manner  what- 
soever. 

XXXV.  The  Right  of  voting  at  any  Election  of  a  Mem-  Depond- 
ber  to  serve  in  Parliament  shall  not  be  affected  by  any  such  ^^1^  n^t 
Appeal  depending  at  the  Time  of  issuing  the  Writ  for  such  to  affect 
Election,  and  it  shall  be  lawful  for  every  Person  whose  ^l^^^nd 
Name  has  been  entered  on  the  Register  of  Voters  to  exer-DMwonon 
cise  the  Right  of  voting  at  such  Election  as  effectually,  and  -^j J^J^jj 
every  Vote  tendered  thereat  shall  be  as  good,  as  if  no  such  nottoal^t 
Appeal  were  depending ;  and  the  subsequent  Decision  in  ^^^ 
any  Appeal  which  shall  be  depending  at  the  Time  of  the 
issuing  of  the  Writ  for  any  such  Election  shall  not  in 
any  way  whatever  alter  or  affect  the  Poll  taken  at  such 
Election,  or  the  Return  made  thereat  by  the  Returning 
Officers. 
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PeS^SnSt     ^X^^-  -*^"y  Person  who  shall  wUfblly  refuse  or  ne^ 

ftt^ding**  g\^ctf  when  duly  reauired  by  the  SheriflF,  to  attend  as  a 
itegifitrft-    witness  or  a  Haver  oefore  Urn  at  any  Court  to  be  held 
wh^n  re^  under  the  first-recited  Act  or  this  Act,  or  who  shall  refuse 
quired.       to  produce  any  Documents  or  Writings  in  his  Possesaon 
or  Power,  shall  for  every  such  OflPence  be  liable  to  a  Fine 
of  not  less  than  One  Pound  and  not  exceeding  Five  Pounds, 
to  be  imposed  by  and  at  the  Discretion  of  the  Sheriff. 
Bheriifmay     XXXVII.  It  shall  be  lawful  for  the  Sheriff  to  award 
CoBta^and  Expenses  against  any  Person  maintaining  any  frivolous 
Witneaees  Objection  to  the  Claim  of  any  Voter,  or  to  his  Title  to 
JJ^^^^J* remain  on  the  Register;  and  such  Expends  may  be  re- 
their         covered  in  like  Manner  as  any  Expenses  of  Process  awarded 
EzpeoMs.  lyy  ^jjQ  Sheriff  in  an  ordinary  Action ;  and  all  Witnesses 
and  Havers  who  may  be  cited  as  such,  under  the  Provisons 
o^  the  first^recited  Act  or  this  Act,  shall  be  entitled  to 
demand,  from  the  Person  citing  them  or  causing  them  to 
be  cited  as  such  Witnesses  or  Havers,  their  reasonable  Ex- 
penses, in  the  same  Manner  and  at  the  same  Rate  of  Pay- 
ment as  any  Witness  or  Haver  cited  as  such  to  any  ordinarj 
Civil  Court ;  and  the  Lord  Ordinary  shall  have  Power  to 
award  the  Costs  of  any  Appeal. 
Penalties        XXXVHI.  Any  Assessor  who  shall  wilfully  refuse  or 
TOP^Md"  neglect  to  make  out  anv  List  of  Voters,  or  who,  in  making 
others  for  out  any  such  List,  shall  wUfuUy,  and  without  any  reason- 
Negeot  of  ^^Ae  Cause,  omit  the  Name  of  any  Person  duly  qualified  to 
be  inserted  in  such  List,  or  who  shall  wilfully,  and  without 
any  reasonable  Cause,  insert  in  such  List  the  Name  of  any 
Person  not  duly  quaUfied,  or  who  shall  wilfully  refuse  or 
neglect  to  publish  any  Notice,  or  any  List  of  Voters  or  of 
Claims,  at  the  Time  and  in  the  Manner  required  by  this 
Act,  and  any  Sheriff  Clerk  who  shall  culpably  neglect  to 
make  up  any  List  of  Claims  or  Register  of  Voters,  pursuant 
to  this  Act,  and  any  Assessor  or  Sheriff  Clerk  who  shall  be 
wilfully  guilty  of  any  other  Breach  of  Duty  in  the  Execu- 
tion of  this  Act,  shall  for  every  such  Offence  be  liable  to  a 
Fine  of  not  less  than  Five  Pounds  and  not  exceeding 
Twenty  Pounds,  to  be  imposed  by  and  at  the  Discretion  m 
the  Sheriff. 
PeDAitiesto     XXXIX.  The  Sheriff,  when  and  so  often  as  he  shall 
for*£e^^^^  impose  any  Fine  under  the  Authority  of  this  Act,  shall  at 
Purpoaeeof  the  same  Tim^  in  open  Court,  by  an  Order  in  Writing 
**^  ^^^    stating  the  Amount  of  such  Fine,  direct  by  and  to  whom 
and  when  the  same  shall  be  paid ;  and  the  Person  to  whom 
the  said  Fine  shall  be  so  ordered  to  be  paid  shall  receive 
the  same ;  and  in  every  Case  where  the  Offence  for  which 
such  Fine  shall  have  been  imposed  shall  relate  to  the  making 
up  of  the  Regbter  of  Voters  for  any  County,  he  shall  pay 
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over  the  Sam  so  received  by  him  to  the  Assessor  of  sach 
Coanty  for  the  Purposes  of  this  Act. 

XL.  The  Sheriff  Clerk  shall  keep  an  Account  of  all^'^'J^^ 
Monies  received  by  him  for  Copies  of  the  Register  of  Voters  of  Moniw 
or  List  of  Claims,  or  Parts  thereof,  or  otherwise  under  ^hisr^^^^ 
Act,  and  shall  account  for  and  pay  over  the  same  to  the  Act' 
Assessor  of  the  County  for  the  Purposes  of  this  Act ;  and 
the  Assessor  shall  keep  an  Account  of  all  Monies  received 
by  him  for  Copies  of  the  Lists  of  Voters  or  Parts  thereof, 
or  otherwise  under  this  Act,  and  shall  account  for  the  same 
for  the  Purposes  of  this  Act. 

XLL  As  soon  as  may  be  after  the  Completion  of  each  EzpeoMs 
annual  Registration  under  this  Act  the  Commissioners  of  ^^^^ 
Supply  of  each  County  shall  cause  an  Account  to  be  made  tions,  how 
up  of  the  Costs  and  Expenses  attending  such  annual  Regis-  ^^^ 
tration  in  such  County,  and  shall  ascertain  and  fix  the 
Amount  thereof,  including  therein  the  Remuneration  to 
Assessors  which  they  may  deem  proper,  and  shall  also 
cause  an  Account  to  be  made  up  of  all  Monies  which  shall 
have  been  received  by  the  Assessor  under  this  Act  for  the 
Purposes  thereof;  and  where  the  Amount  of  the  Costs  and 
Expenses  so  ascertained  shall  exceed  the  Amount  of  the 
Monies  received  for  the  Purposes  of  this  Act,  the  said 
Commissioners  shall  cause  the  Amount  of  such  Excess, 
along  with  such  reasonable  Sum  as  they  may  deem  neces- 
sary to  meet  the  Expenses  of  Collection,  to  be  assessed  and 
levied  on  the  Lands  and  Heritages  within  such  County, 
exclusive  of  any  Lands  and  Heritages  within  the  Parlia- 
mentary Bound[s  of  any  Burgh  returning  or  contributing 
to  return  a  Member  to  Parliament,  according  to  the  yearlv 
Bent  or  Value  of  such  Rents  and  Heritages,  and  to  be  col- 
lected along  with  any  County  Rate  for  the  current  Year ; 
and  any  B^ance  of  Funds  remaining  on  hand  from  Time 
to  Time  in  such  County  arising  &om  such  Assessment  under 
this  Act  in  any  Year,  after  paying  the  Expenses  of  the 
Year  with  reference  to  which  such  Assessment  was  imposed, 
may  be  retained  and  applied  by  the  said  Commissioners  in 
such  Manner  as  they  tmnk  fit  for  defraying  the  Expenses 
of  Registration  under  this  Act  in  subsequent  Years,  but  for 
no  other  Use  or  Purpose  whatever :  Provided  always,  that 
no  County  shall  be  liable  under  this  Act  for  any  Expenses 
heretofore  defrayed  in  Exchequer,  or  which,  unaer  the  Pro- 
visions of  this  Act,  may  come  in  lieu  of  such  Expenses : 
Provided  also,  that  nothing  herein  contained  shall  alter  the20  ft  21 
Provisions  of  an  Act  passed  in  the  Twentieth  and  Twenty- ^^*^^  ^  ^' 
first  Year  of  the  Reign  of  Her  Majesty,  Chapter  Fifty- 
eight,  to  amend  the  second-recited  Act. 
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Btegfeter  to      XLn.  At  every  ftiture  Election  for  a  Member  to  serve 
sivrEvi-'  in  Parliament  for  any  County  the  Register  of  Voters  made 
^enoB  of     up  as  herein-bofore  provided  shall  be  deemed  and  taken  to 
Sin.   ^"  l>6  conclusive  Evidence  that  the  Persons  therein  named 
have  the  Qualifications  which  are  annexed  to  their  Names 
respectively  in  the  Register  in  force  at  the  'Kme  rf  such 
Election :  Provided  always,  that  if  any  registered  Voter 
shall,  after  the  Completion  of  the  Register  in  any  Year, 
have  ceased  to  be  the  Proprietor  or  the  Occupant,  as  the 
Case  may  be,  of  the  Property  in  respect  of  which  he  was 
enrolled,  he  shall  not  be  entitled  to  vote  unless  he  hare 
retained  or  acauired  a  Qualification  which  would  entitle 
him  to  have  his  Name  continued  or  inserted  on  the  Re- 
gister. 
County  XLin.  Any  Person  whose  Name  shall  appear  in  the 

toSS^^Kegister  of  Voters  for  any  Parish  in  any  County,  and 
ferred  from  whose  Placo  of  Abode  shall  not  be  within  the  Polling  Dis- 
^^f^»trict  at  which  such  Parish  shall  be  allotted  to  poU,  but 
another,  within  the  same  County,  may  claim  before  the  Sheriff  to 
vote  at  the  Polling  Place  of  the  District  wherein  his  Place 
of  Abode  may  be  situate ;  and  any  Person  whose  Name 
shall  appear  in  the  Register  of  Voters  for  any  Coun^,  and 
whose  Place  of  Abode  shall  not  be  within  the  County,  may 
in  like  Manner  claim  to  vote  at  the  Polling  Place  of  any 
District  within  such  County  ;  and  every  such  Person  shall 
make  such  Claim  in  Writing  under  his  Hand,  and  such 
Claim  shall  be  delivered  to  and  verified  before  the  Sheriff, 
and  it  shall  be  lawful  for  the  Sheriff,  in  his  Registration 
Court,  to  insert  in  the  Register  of  Voters  in  which  the 
Name  of  such  Person  shall  appear  as  aforesaid,  against  the 
Name  of  such  Person,  the  Name  of  the  Polling  Place  at 
which  such  Person  shall  be  registered  to  vote ;  and  such 
Person  so  registered  shall  be  admitted  to  vote  at  every 
Election  for  the  County  at  the  said  last-mentioned  Polling 
Place,  and  not  elsewhere,  anything  in  the  tirst-recited  Act 
to  the  contrary  notwithstanding. 
Misnomer  XLIV.  No  Misnomer  or  inaccurate  or  defective  Descrip- 
^^aSo.  ^^^  ®^  *^^y  Person,  Place,  or  Thin^  named  or  described  in 
any  List  or  Register  of  Voters,  or  m  any  Notice  required 
by  this  Act,  sh^l  prevent  or  abridge  the  Operation  of  this 
Act  with  respect  to  such  Person,  Place,  or  Tning ;  provided 
that  such  Person,  Place,  or  Thing  shall  be  so  named  or 
described  in  such  List,  Register,  or  Notice  as  to  be  com- 
monly understood ;  and  it  shall  be  lawful  tor  the  Sheriff, 
in  his  Registration  Court,  if  it  shall  appear  to  him  that 
there  has  been  no  wilAil  Purpose  to  mislead  or  deceive, 
or  that  such  Misnomer  or  inaccurate  or  defective  Descrip- 
tion was  not  such  as  to  mislead  or  deceive,  to  allow  any 
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verbal,  clerical,  or  casual  Error  in  any  such  List,  Register, 
or  Notice,  to  be  corrected  or  supplied. 

XLiV.  The  following  Words  in  Section  Twenty-six  of  ^^^^^ 
the  first-recited  Act  are  hereby  repealed ;  that  is  to  say,  sect  26  of 
the  Words  "  of  his  being  still  possessed  of  the  Qualification  2  &  8  w.  4, 
there  recorded,  on  his  own  Account,  and  not  in  trust  forp^J^Jl.  * 
or  at  the  Pleasure  of  any  other  Person;"  and  a  Declara-tionasin 
tion  in  the  Form  of  the  Schedule  (D.)  to  this  Act  annexed  ^^^^ 
shall  be  substituted  for  the  Oath  or  solemn  Affirmation  in  for  Oath, 
the  Form  of  the  Schedule  (I.)  annexed  to  the  first-recited®*^ 
Act ;  and  wherever,  according  to  the  Provisions  of  the  said 
Act,  an  Oath  or  solenm  Afiirmation,  as  the  Case  may  be, 
in  the  Form  of  the  Schedule  (I.)  to  the  said  Act  annexed, 
mav  be  put  and  is  required  to  be  taken,  there  shall  be  put 
and  be  required  to  be  made  a  Declaration  in  the  Form  of 
the  Schedule  (D.)  to  this  Act  annexed ;  and  the  said  Act 
shall  for  the  future  be  read  and  construed  as  if  the  Sche- 
dule (D.)  to  this  Act  annexed  were  the  Schedule  (I.)  an- 
nexed to  the  said  Act ;  and  if  any  Person  shall  wilfully 
make  the  said  Declaration,  knowing  the  same  to  be  &lse, 
he  shall  be  guilty  of  a  Crime  and  Ofience,  and  shall  be 
liable  to  be  prosecuted  accordingly,  and  punished  by  Fine 
or  Iniprisonment. 

XL VI.  This  Act  shall  commence  and  take  efiect  on  theC)om- 
First  Day  of  January  One  thousand  eight  hundred  andS^Act™^"^* 
rixty-two. 
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Schedule  (B.) 

Forms  of  Lists. 

No.1. 

County  of 

List  of  Persons  entered  in  the  Begister  of  Voters  for  the  County 
ef  who  have  died  or  become  disqualified|  and  of  Per- 

sons who  have  become  entitled  to  vote  in  the  Election  of  Members 
of  Parliament  for  the  said  County^  in  respect  of  Lands  and  Heritages 
situate  in  whole  or  in  part  within  the  following  Parishes : — 

(1.)  Parish  of 


Christian 
Name  and 
Surname 
of  each 
Voter 
atfuU 
Length. 

Place  of 
Abode. 

Dead  or 

become 

disquallfled. 

In  the  Case  of  Penons  who  have  become  entitled 
toTote. 

Nature  of 
Qnalifioation. 

Street,  Lane,  or  other  Place  where 

the  Property  is  sitnate,  and  Number 

of  House  (if  any),  or  Name  of 

Property,  and  the  Name  of  the 

Tenant;  or  if  the  Qualification  be 

a  Feu  Duty,  then  the  Names  of  the 

Owners  of  the  Property  out  of 

some  of  them ;  and  the  Situation 
of  the  Property. 

CD. 
E.R 

OfG. 
residing  at 

dead. 
disquaUfied. 

(Signed^        A.  B. 

Assessor  of  the  County  of 


No.  2. 

Connty  of 

List  of  Persons  who  have  given  Notice  to  the  Assessor  on  or 
before  the  25th  Day  of  August  18     of  Clauns  to  be  entered  in  the 
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Begister  of  Voters  for  the  Election  of  a  Member  of  Parliament  for 
the  County  of 

(10  Parish  of 


and  Surname  of 

each  Olaunant  at 

fnU  Length. 

Place  of  Abode. 

Nature  of 
Qualification. 

Place 

where  Property 

IB  situated. 

Paridihi 

trhich  Properly 

iaataate. 

(Signed)        A.  B. 

Assessor  of  the  Coonty  of 


No.  3. 

Connty  of 

List  of  Persons  objected  to  as  not  being  entitled  to  have  their 
Names  entered  or  retained  on  the  Begister  of  Voters  for  the  Elec- 
tion of  a  Member  of  Parliament  for  the  Countjr  of 


Christian  Name 
and  Surname 
of  each  Person 

objected  to 
at  full  Length. 


Place  of  Abode. 


Nature  of 
Qualification. 


Street,  Lane,  or 
other  Place 
where  the 
qualifying 
Property  u 
situate, 
etc 


Parish  in  whicl 

Property  IB 

situate. 


(Signed)        A.  B. 

Assessor  of  the  County  of 
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Schedule  (C.) 

FoBMS  OF  Notices. 

No.  1. 
Notice  of  Claim  to  be  given  to  Assessor. 
To  the  Assessor  of  the  County  of 
I  hereby  give  you  Notice,  That  I  claim  to  have  my  Name  entered 
in  the  Register  of  Voters  for  the  Election  of  a  Member  of  Parliament 
for  the  County  of  and  that  the  Particulars  of  my  Quali- 

fication are  stated  in  the  Columns  below. 
Dated  the  Day  of  18 

(Signed)        CD. 


Christian  Name 
and  Surname 

of  each  Claimant 
at  f  uU  Length. 

Fbuse  of  Abode. 

Natoieof 
Qualification. 

Pkce 

where  Property 

is  situated. 

Parish  in 

which  Property 

is  situated. 

No.  2. 
Notice  of  Objection  to  be  given  to  Assessor. 
To  the  Assessor  of  the  County  of 
I  hereby  give  you  Notice,  That  I  object  to  the  Name  of  the  Per- 
son named  and  described  below  being  entered  [or  retained]  in  the 
Register  of  Voters  for  the  County  of 


ChristiaD  Name  and 

Samame  of  the 

Peiron  objected  to 

at  full  Length. 

Pkce  of  Abode. 

Nature  of 
Qualification. 

Street,  Lane,  or  other 

Place  where  the 

qualifying  Property 

is  situate,  etc. 

Parish  in 
which  Property 
is  situate. 

' 

Dated  the  Day  of  18     . 

(Signed)        E.F. 
(Designation  and  Place  of  Abode.) 
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No.3- 
Notice  of  Objection  to  be  given  to  Person  objected  to  by 
any  Person  other  than  the  Assessor. 
County  of  ,  Parish  of 

To  Mr  of 

Take  notice.  That  I  object  toyoor  Name  being  entered 
[or  retained]  in  the  Register  of  Voters  for  the  Coui^  of 

Dated  this  Day  of  18    . 

(Signed)        EJ. 
(Designation  and  Place  of  Abode.) 

Schedule  (D.) 

I  A.B.  declare,  That  I  am  the  Person  whose  Name 
appears  on  the  Register  of  Voters  now  in  force  for  the 
County  of  as  A.B.  [Name  and  Surname^  and 

Place  of  Abodej  as  in  EegUterjy  and  that  I  have  not  befcHne 
voted  at  this  Election,  and  that  I  am  possessed  of  a  Quali- 
fication which  entitles  me  to  vote  at  this  Election. 


Cap.  LXXXIV. 

An  Act  to  amend  the  Law  in  Scotland  relative  to.  the  Re- 
eignation.  Powers^  and  Liabilities  of  qratmUms  TVustees. 
—[6th  August  1861.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 

and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 

and  Temporal,  and  Commons,  in  this  present  ParliameDt 

assembled,  and  by  the  Authority  of  the  same,  as  follows : 

What  I.  All  Trusts  constituted  by  virtue  of  any  Deed  or  Lfocal 

hereafter    ^^^  ^^  Parliament  under  which  gratuitous  Trustees  are 

constituted  nominated  shall  be  held  to  include  the  following  Provi- 

heWMn-  fiio^^i   unless  the  contrary  be  expressed;   that  is  to  say, 

dude.        Power  to  any  Trustee  so  nominated  to  resign  the  Office 

of  Trustee;  rower  to  such  Trustee,  if  there  be  only  One, 

or  to  the  Trustees  so  nominated,  or  a  Quorum  of  them, 

to  assume  new  Trustees ;  a  Provision  that  the  Majority  of 

the  Trustees  accepting  and  surviving  shall  be  a  Quorum ; 

and  a  Provision  that  each  such  Trustee  shall  only  be  liable 

for  his  own  Acts  and  Intromissions,  and  shall  not  be  liable 

for  the  Acts  and  Intromissions  of  Co-Trustees,  and  shall 

not  be  liable  for  Omissions. 

Nottoaf-       n.  Nothing   contained   in   this   Act  shall   affect^   any 

litiea^"^^"  Liability  incurred  by  any  gratuitous  Trustee  prior  to  the 

incurred  by  Date  of  any  Resignation  or  Assumption  under  the  Provi- 
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sions  of  this  Act,  nor  any  Action  at  Law  commenced  Trustees 
before  the  passing  of  this  Act.  ^S^t 

in.  A  gi*atnitous  Trustee  shall,  for  the  Purposes  of  this  etc. 
Act,  be  held  to  be  any  Trustee  who  receives  no  pecuniary  Oonstmc^ 
or  valuable  Consideration  for  nerforming  the  Duties  of  a  Term 
Trustee,   and  is   under  no    Obligation,    without  special "  ctr^^- 
Acceptance  of  such   Office,   to  discharge   tho   Duties  of  1^   "^ 
Trustee :    Provided  always,  that  nothing  in  this  Act  shall 
extend  to  any  Trustee  appointed  under  the  Contract  of 
any  Trading  Company, 


Cap.  LXXXVL 

An  Ah,  to  amend  the  Law  regarding  Conjugal  Rights  in 
Scotland.— [6^  August  1861.] 

Whereas  it  is  expedient  to  amend  the  Law  of  Scotlatui 
relating  to  Husband  and  Wife :  Be  it  therefore  enacted 
by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  Authority  of  the  same,  a3  follows  : 

L  A  Wife  deserted  by  her  Husband  may,  at  any  Time  a  Wife  de- 
after  such  Desertion,  apply  by  Petition  to  any  Lord  Or-  J®**^  ^y 
dinary  of  the  Court  of  Session,  or  in  the  Time  of  Vacation  b^d  ^y 
to  the  Lord  Ordinary  on  the  Bills,  for  an  Order  to  protect  ^PP^yJo^ 
Property  which  she  has  acquired  or  may  acquire  by  hertoprotrot 
own  Industiy  after  such  Desertion,  and  Property  which  ^porty 
she  has  succeeded  to  or  may  jucceed  to  or  acquire  Right  has  or  may 
to  after  such  Desertion,  against  her  Husband  or  his  Credi-  acquire  by 
tors,  or  any  Person  claiming  in  or  through  his  Right ;  and  ind^USy, 
the  Lord  Ordinary  shall  appoint  such  Petition  to  be  inti- or  which 
mated  in  the  Minute  Book  of  the  Court  of  Session,  andj^^J^^ 
to  be  served  upon  the  Husband;  and  the  Husband,  or  any 
Creditor  of  the  Husband,  or  any  other  Person  claiming  in 
or  through  his  Right,  shall  be  entitled  to  lodge  Answers 
to  the  said  Petition,  and  if  the  Husband  be  furth  of  Scot^ 
landj  the  Petition  shall  be  executed  edictally  against  him 
on  an  Inducise  of  Twenty-one  Days ;  and  upon  considering 
such  Petition  the  Lord  Ordinary  shall  require  Evidence 
of  such  Desertion,  and  on  being  satisfied  thereof  pronounce 
an  Interlocutor  giving  to  the  Wife  Protection  of  her  Pro- 
perty as  aforesaid  against  the  Husband  and  all  Creditors 
or  Persons  claiming  under  or  through  him ;  and  if  Answers 
be  lodged  to  the  said  Petition,  the  Lord  Ordinary  may,  on 
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considering  the  same,  and,  if  he  consider  it  necessary,  after 
hearing  Partie-s,  allow  a  Proof  to  them  of  their  respective 
Averments,  which  Proof  he  shall  take  himself,  and  either 
write  the  Evidence  with  his  own  Hand,  in  which  Ca^e  it 
shall  be  read  over  to  the  Witness  by  the  Judge,  and  signed 
by  the  Witness,  if  he  can  write,  or  the  Lord  Ordinaiy 
shall  record  the  Evidence  by  dictating  it  to  a  Clerk,  in 
which  Case  it  shall,  when  taken  down,  be  read  over  and 
signed  as  above ;  or  the  Lord  Ordinary  shall  cause  the 
Evidence  to  be  taken  down  and  recorded  by  a  Writer, 
skilled  in  Shorthand  Writing,  in  Manner  after  mentioned, 
and  it  shall  be  competent  to  the  Lord  Ordinary,  in  special 
Cause  shown,  instead  of  taking  such  Proof,  to  grant  a 
Commission  to  take  said  Proof  elsewhere  than  in  Edin- 
burghj  in  which  Case  he  may  pronounce  an  Interlocutor 
setting  forth  such  special  Cause,  and  granting  Commission 
to  take  such  Proof,  and  if  satisfied  after  Proof  of  the  Fact 
of  such  Desertion,  and  that  the  same  was  without  reason- 
able Cause,  he  shall  pronounce  an  Interlocutor  giving  to 
the  Wife  Protection  as  aforesaid,  and  he  shall  appoint 
Intimation  of  the  said  Interlocutor  having  been  pronounced 
to  be  made  in  One  or  more  Newspapers  published  within 
the  County  within  which  the  Wife  is  resident,  or  in  such 
other  Newspapers  as  the  Lord  Ordinary  may  appoint. 
Husband        H.  It  shall  be  lawful  for  the  Husband,  or  any  Creditor 
^^y^y'or  other  Person  claiming  in  or  through  his  Right,  if  such 
by  Petition  Creditor,   Husband,   or  other  Person    have   not  lodged 
o7oi?S!    Answers  as  aforesaid,  to  apply  by  Petition  to  the  Lord 
Ordinary  by  whom  such  Order  was  made  for  the  Recal 
thereof;  and  the  Lord  Ordinary  shall  appoint  such  Peti- 
tion to  be  answered  by  the  Wife,  and  thereafter  dispose  of 
the  Application  as  he  shall  think  just;  but  such  Recal 
shall  not  affect  any  Right  or  Interest  onerously  and  bond 
fide  acquired  bv  any  Third  Party  from  the  Wife  before 
said  Recal ;  and  the  Lord  Ordinary  shall  direct  that  Pub- 
lication of  his  Interlocutor  be  made  in  Manner  herein- 
before provided, 
interiocn-       HI.  All  Interlocutors  of  the  said  Lord  Ordinary  may 
re^^id.**  be  brought  under  Review  of  either  Division  of  the  Court 
of  Session,  by   lodging   and    boxing   within   Twenty-one 
Days  after  the  pronouncing  of  such  Interlocutors,  if  in 
How  long  Session;  and  if  the  said  Twenty-one  Days  shall  expire 
pJ^Sstion  during  Vacation,  by  lodging  in  the  Bill  Chamber  a  Re- 
to  continue  claiming  Note  and  bosing  the  same  at  the  First  Box  Dav 
operative,   ^f^^^  ^^^^  Expiry  of  the  said  TwentyK>ne  Days:    Provided 
always,  that,  notwithstanding  such  Reclaiming  Not^  the 
Interlocutor  of  the  Lord  Ordinary  granting  Protection 
shall  take  effect  when  intimated  as  aforesaid^  unless  the 
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Xjord  Ordinary,  either  at  the  Time  of  the  pronouncing 
thereof  or  within  Forty-eight  Hours  thereafter,  order  that 
Ilia  Interlocutor  shall  not  take  effect  till  the  advising  of  the 
declaiming  Note,  or  such  other  Period  as  he  may  think 
fit ;  and  such  Order  of  Protection  shall,  where  there  has 
been  Appearance  by  the  Husband,  continue  operative  until 
sach  Time  as  the  vVife  shall  again  cohabit  with  her  Hus- 
band, or  until  the  Lord  Ordinary,  upon  a  Petition  by  the 
Husband,  shall  be  satisfied  that  be  has  'ceased  from  his 
Desertion,  and  cohabits  with  his  Wife;  and  the  Lord 
Ordinary  may  require  him  to  find  Security  for  such  Period 
as  may  be  appointed,  that  he  shall  continue  to  cohabit  with 
her ;  and  upon  the  Lord  Ordinary  being  so  satisfied,  and 
Security  found,  if  required,  he  shall  recal  the  Order  of 
Protection  ;  but  such  Kecal  shall  not  affect  any  Sight  or  no  Action 
Interest  acquired  by  the  Wife  while  the  said  Order  sub-o'-^*^- 
sisted,  which  Sight  and  Interest  shall  remain  vested  iuc^^^tent 
her,  exclusive  of  her  Husband's  Jus  mariti  and  Right  of  jwie  Op- 
Administration ;  nor  shall  it  affect  any  Bight  or  Interest  .f^°  ' 
acquired  by  a  Third  Party  during  such  Period,  or  any 
Third  Party  through  or  from  her,  while  the  said  Order 
subsisted ;  and  until  such  Order  be  recalled  it  shall  not  be 
competent  for  the  Husband  to  institute  an  Action  of  Ad- 
herence against  his  Wife ;  and  the  Lord  Ordinary  shall 
direct  that  Publication  of  its  Secal  be  made  in  Manner 
herein-before  provided. 

IV.  After  an  Interlocutor  of  Protection  is  pronounced,  ^^  !»- 
and  dulv  intimated,  the  Property  of  the  Wife  as  aforesaid  ^/i^tro- 
shall  belong  to  her  as  if  she  were  unmarried  :    Provided  ^on  isDro- 
always,  that  such  Protection  shall  not  extend  to  Property  p^^^  of 
acnnired  by  the  Wife  of  which  the  Husband  or  his  Assignee  Wife  to  be- 
or  I)isponee  has  before  the  Date  of  presenting  said  Peti-J^'^f  ^^.^*'' 
tion  obtained  full  and  complete  lawful  Possession,  nor  shall  married. 
such  Protection  affect  the  Sight  of  any  Creditor  of  the 
Husband  over  Property  which  he  has  before  the  Date 
thereof  duly  attached  by  Arrestment,  followed  by  a  Decree 

of  Forthcoming,  or  which  such  Creditor  has  before  the  said 
Date  duly  poinded,  and  of  which  he  has  carried  through 
and  reported  a  Sale. 

V.  If  any  such  Order  of  Protection  be  made  and  inti-  Order  of 
mated,  it  shall  have  the  Effect  of  a  Decree  of  Separation  Jbav?°^ 
amensd  et  thoro  in  regard  to  the  Property,  Bights,  and  Effect  of 
Obligations  of  the  Husband  and  of  the  Wife,  and  in  regard  s^^Uon. 
to  the  Wife's  Capacity  to  sue  and  be  sued. 

VI.  After  a  Decree  of  Separation  a  fnensd  et  thoro  ob- in  case  of 
tained  at  the  Instance  of  the  Wife,  all  Property  which  she  fjf Pp^^*!''" 
may  acquire,  or  which  may  come  to  or  devolve  upon  her,  perty  of  the 
shall  be  held  and  considered  as  Property  belonging  to  her, '^**®  ^®  ^" 
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loi^  ^  ^^^  reference  to  which  the  Jus  mariti  and  Hasband's  Bight 
of  theJQs^  of  Administration  are  excluded^  and  such  Property  may  be 
™*riti  aad  disposed  of  by  her  in  all  respects  as  if  she  were  unmarried, 
^^IqIj^.     and  on  her  Decease  the  same  shall,  in  case  she  shall  die 
■tration;    intestate,  pass  to  her  Heirs  and  Representatires,  in  like 
Manner  as  if  her  Husband  had  been  then  dead  :  Proyided 
that  if  any  such  Wife  should  again  cohabit  with  her  Hus- 
band all  such  Property  as  she  may  be  entitled  to  when 
such  Cohabitation  shall  take  place  shall  be  held  to  her 
separate  Use,  and  the  Jus  mariti  and  Right  of  Admini- 
stration of  her  Husband  shall  be  excluded  in  reference 
thereto,  subject,  however,  to  any  Agreement  in  Writing 
also  for      made  between  herself  and  her  Husband;  and  the  Wife 
lW»<»    shall,  while  so  separate,  be  capable  of  entering  into  Obli- 
ands^^^gAtions,  and  be  liable  for  Wrongs  and  Injuries,  and  be 
capable  uf  suing  and  being  sued,  as  if  she  were  not  married ; 
and  her  Husband  shall  not  be  liable  in  respect  of  any  Ob- 
ligation or  Contract  she  may  have  entered  into,  or  for  any 
wrongful  Act  or  Omission  by  her,  or  for  any  Costs  she 
may  incur  as  Pursuer  or  Defender  of  any  Action,  after  the 
Date  of  such  Decree  of  Separation  ana  during  the  Sub- 
sistence thereof:  Provided  that  where  upon    any  such 
Separation  Aliment  has  been  decreed  or  ordered  to  be 
paid  to  the  Wife  and  the  same  shall  not  be  duly  paid  by 
the  Husband,  he  shall  be  liable  for  Necessaries  supplied 
for  her  Use. 
^?  ^f**^*^       yn.  In  every  Action  of  Divwce  for  Adultery  at  the 
AduitereT  Instance  of  the  Husband  it  shall  be  competent  to  cite, 
to  be  Co-    either  at  the  Commencement  or  during  the  Dependence 
Defen  or.    ^j,ereof,  as  a  Co-Defender  along  with  the  Wife,  the  Person 
with  whom  she  is  alleged  to  have  committed  Adultery; 
and  it  shall  be  lawful  for  the  Court  in  such  Action  to 
decern  against  the  Person  with  whom  the  Wife  is  proved 
to  have  committed  Adultery  for  the  Payment  of  vrfaole  or 
any  Part  of  the  Expenses  of  Process,  provided  lie  has  been 
cited  as  aforesaid,  and  the  same  shall  be  taxed  as  between 
Agent  and  Client :    Provided  always,  that  it  shall  be  com- 
petent to  examine  the  Person  with  whom  the  Wife  is  said 
to  have  committed  Adultery  as  a  Witness  in  the  Cause, 
notwithstanding  he  is   called  as  a  Co-Defender  in  the 
Action,  and  in  the  Power  of  the  Court,  on  Cause  shown, 
to  dismiss  such  Action  as  regards  such  Co-Defender,  if  in 
their  Opinion  such  a  Course  is  conducive  to  the  Justice  of 
the  Case. 
Lord  Ad-       VHI.  It  shall  be  competent  to  the  Lord  Advocate  to 
ento»A™*^ enter  Appearance  as  a  Party  in  any  Action  of  Declarator 
pearanoe  inof  Nullity  of  Marriage  or  of  Divorce ;  and  it  shall  be  com- 
Actions      petent  to  him  to  lead  such  Proof  and  maintain  such  Pleas 
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as  he   may  consider  warranted  by  the  Circamstances  of  ^°^^^*'y 
the  Case  ;  and  the  Court  shall^  whenever  they  consider  it  and  Di- 
necessary  for  the  proper  Disposal  of  any  Action  of  De-^orce. 
clarator  of  Nullity  of  Marriage  or  of  Divorce,  direct  that 
it  be  laid  before  the  Lord  Advocate,  in  order  that  he  may 
determine  whether  he  should  enter  Appearance  therein  ; 
and  Expenses  shall  not  be  claimable  by  or  against  the 
Lord  Advocate  with  reference  to  such  Cases. 

IX.  In  any  Action  for  Separation  a  mensd  et  thoro  or  In  Action 
for  Divorce  the  Court  may  from  Time  to  Time  make  such  tSnf Cmirt 
Interim  Orders,  and  may,  in  the  Final  Decree,  make  such  may  make 
Provision  as  to  it  shall  seem  just  and  proper  with  respect  chdJ]!^itb 
to  the  Custody,  Maintenance,  and  Education  of  any  Pupil  respct  to 
Children  of  the  Marriage  to  which  such  Action  relates.       G^^^^^- 

X.  In  every  Consistorial  Action  the  Summons  shall  be  in  every 
served  upon  the  Defender  personally,  when  he  is  not  resi- to^^i*^j._ 
dent  within  Scotland :    Provided  always,  that  if  it  be  shown  tion  the 

to  the  Satisfaction  of  the  Court  that  the  Defender  cannot  ^^^^^^i 
be  found,  Edictal  Citation  shall  be  deemed  su£5cient ;  but  on  Defen- 
in  every  Case  where  the  Citation  is  edictal  the  Pursuer  ^uy^"^^* 
shall  also  serve  the  Summons  on  the  Children  of  the  Mar- not  within 
riage,  if  any,  and  on  one  or  more  of  the  Next  of  Kin  of  the  Scotland. 
Defender,  exclusive  of  the  Children  of  the  Marriage,  when 
the  said  Children  and  Next  of  Kin  are  known,  and  resi« 
dent  within  the  United  Kingdom,  and  such  Children  and 
Next  of  Kin,  whether  cited  or  so  resident  or  not,  may 
appear  and  state  Defences  to  the  Action. 

!XI.  It  shall  not  be  necessary,  prior  to  any  Action  for^°*^**' 
Divorce,  to  institute  against  the  Defender  any  Action  of  institute  au 
Adherence,  nor  to  charge  the  Defender  to  adhere  to  the  ^^J^^^  °^ 
Pursuer,  nor  to  denounce  the  Defender,  nor  to  apply  to  against  De- 
the  Presbytery  of  the  Bounds,  or  any  other  Judicature,  to  |enderprior 
admonish  the  Defender  to  adhere.  for Di°^ 

Xn.  The  Widow  of  any  Person  who  shall,  after  the  ▼<>«»• 
passing  of  this  Act,  die  infeft  in  Property  held  by  B^r-^^mabie 
gage   Tenure  shall  be  entitled  to  Terce  therefrom;   and  from  Bur- 
the  like  Proceedings  as  to  Service  and  Kenning  before  the  ^^  ^'^ 
Sheriff  shall  be  competent  in  such  a  Case  as  are  competent 
with  reference  to  Property  in  respect  of  which  Terce  might 
have  been  claimed  prior  to  the  passing  of  this  Act. 

XIII.  The  Fortv-first  Section  of  the  Act  of  the  First  ijord  Or- 
Year  of  His  late  Majesty  William  the  Fourth,  Chapter  tjJk^roofs 
Sixty-nine,  in  so  far  as  it  enacted  that  "  it  shall  be  law-  in  Consis- 
ful  for   His  Majesty's  Principal  Secretary  of  State  for^o^!^*"" 
the  Home  Department  to  appoint  from  Time  to   Time 
such  Number  of  Persons,  being  Sherids-Depute  of  Coun- 
ties, as  he   shall   think   fit,    to   take   Proofs  in    Consis- 
torial Causes,  which  Duty  the  Persons  so  appointed  shall 
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gsrform;"  and  the  Second  Section  of  the  Act  of  the 
ixth  and  Seventh  Years  of  His  late  Majesty  WUUcan  the 
Fourth^  Chapter  Forty-one,  shall  be  and  the  same  are 
hereby  repealed ;  and  in  place  thereof  it  is  hereby  enacted, 
That  where  Proof  in  Consistorial  Actions  shall  be  allowed, 
a  Diet  of  Proof  shall  be  appointed,  at  which  the  Evidence 
shall  be  led  before  the  Lord  Ordinary,  and  he  shall  take 
himself,  and  either  write  down  with  his  own  Hand  the  oral 
Evidence,  in  which  Case  it  shall  be  read  over  to  the  Wit- 
ness by  the  Judge  in  open  Court,  and  shall  be  signed  bv 
the  Witness,  if  he  can  write,  or  the  Lord  Ordinary  shall 
record  the  Evidence  by  dictating  it  to  a  Clerk,  in  which 
Case  it  shall,  in  like  Manner,  be  read  over  and  signed  :  or 
the  Lord  Ordinary  shall  cause  it  to  be  taken  down  and 
recorded  in  Shorthand  by  a  Writer  skilled  in  Shorthand 
Writing,  to  whom  the  Oath  De  fideli  administratione 
officii  shall  be  administered,  and  the  Lord  Ordinary  may, 
if  he  think  fit,  dictate  to  the  Shorthand  Writer  the  Evi- 
dence which  he  is  to  record ;  and  the  said  Shorthand 
Writer  shall  afterwards  write  out  in  full  the  Evidence  so 
taken  by  him ;  and  the  Notes  of  the  Judge,  or  tlie  extended 
Notes  of  .such  Writer,  certified  by  the  presiding  Jodge  to 
be  correct,  shall  be  the  Record  of  the  oral  Evidence  in  the 
Cause ;  and  the  Lord  Ordinary  shall  take  a  Note  of  the 
Documents  adduced,  and  any  Evidence,  whether  oral  or 
written,  tendered  and  rejected,  with  the  Ground  of  such 
Rejection  ;  and  any  Ruling  of  the  Lord  Ordinary  in  refer- 
ence to  the  Admission  or  Rejection  of  Evidence  may  be 
recalled  or  altered  by  the  Inner  House,  under  a  Reclaim in|r 
Note  against  the  final  Interlocutor  of  the  Lord  Ordinary, 
disposing  of  the  Merits  of  the  Cause;  and  the  Diet  of 
Proof  may  be  adjourned  by  the  Lord  Ordinary,  if  he  shall 
consider  it  proper  and  reasonable  so  to  do ;  but  the  Proofs 
shall  be  taken  as  far  as  may  be  continuously,  and  with  as 
little  Interval  as  the  Circumstances  or  the  Justice  of  the 
Case  will  admit  of:  Provided  always,  that  it  shall  be  com- 
petent to  the  Lord  Ordinary,  where  any  Witness  or  Haver 
is  resident  beyond  the  Jurisdiction  of  the  Court,  or  by 
reason  of  Age,  Infirmity,  or  Sickness  is  unable  to  attend 
the  Diet  of  Proof,  to  grant  Commission  to  any  Person 
competent  to  take  and  report  in  Writing,  according  to  the 
existing  Practice,  the  Evidence  of  such  Witness  or  Haven 
Payment  XIV.  The  Commissioners  of  Her  Majesty's  Treasury 
SheriiS^^  shall  annually  pay  to  each  of  John  Cay  Esquire,  SheriflTof 
the  County  oi Linlithgow^  John  Tait  Esquire,  Sheriff  of  the 
Counties  of  Kinross  and  Clackmannan^  Erskine  Daniel 
Sandford  Esquire,  Steward  of  the  Stewartry  of  Kirkeud^ 
brightj  and  Sheriff  of  the  County  of  WigUm^  Robert  Hunter 
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Ksqaire,  Sheriff  of  the  Coanties  of  Dumbarton  and  Bute^ 
and  Benjamin  Robert  Bell  Esquire,  Sheriff  of  the  Coanties 
of  Banff y  Eiginy  and  Naimey  out  of  Monies  to  be  voted  by 
Parliament  for  that  Purpose,  a  Sum  equal  to  One  Fifth  of 
the  total  Amount  which  shall  be  ascertained  by  the  Queen 
and  Lord  Treasurer's  Remembrancer  in  Exchequer  to  have 
been  paid  annually,  on  an  Average  of  the  last  Three  Years, 
to  the  Sherifis  Commissary,  in  respect  of  Proofs  taken  by 
them  in  Consistorial  Causes ;  but  such  Sum  shall  only  be 
paid  as  long  as  the  said  Persons  shall  hold  the  Office  of 
Sheriff  in  any  County  in  Scotland^  and  no  longer. 

XV.  Actions  of  Aliment  in  the  Court  of  Session  between  Addoiw  of 
Husband  and  Wife  shall  not  be  considered  Inner  House  ^™«^*- 
Causes,  but  shall  be  considered  and  disposed  of  in  like 
Manner  as  other  Consistorial  Causes,  except  as  herein- 
after provided  as  to  Decrees  in  Absence ;  and  Actions  of 
Aliment  at  the  Instance  of  other  Parties  shall  not  be  con- 
sidered Inner  House  Causes,  but  shall  be  disposed  of  by 
the  Lord  Ordinary  (subject  in  both  Cases  to  Reclaiming 
Note  in  common  Form  against  his  Interlocutors)  in  the 
same  Way  as  such  Causes  are  at  present  disposed  of  by  the 
Judges  of  the  Inner  House :  Provided  always,  that  all 
Actions  for  Aliment  shall  be  deemed  Summary  Causes 
both  in  the  Outer  and  in  the  Inner  House,  and  that  where 
no  Appearance  is  entered  for  the  Defender,  Decreet  shall 
be  pronounced  in  Absence  without  Proof,  as  in  other  Cases 
before  the  Court  of  Session. 

XVL  When  a  married  Woman  succeeds  to  Property,  When  a 
or  acquires  Right  to  it  by  Donation,  Bequest,  or  any  other  ^j^^ 
Means  than  by  the  Exercise  of  her  own  Industry,  the  succeeds  to 
Husband  or  his  Creditors,  or  any  other  Person  claiming ^^^^^L 
under  or  through  him,  shall  not  be  entitled  to  claim  the  band  or 
same  as  falling  within  the  Communio  bonorum,  or  under  ^'■f***f.^, 
the  Jus  mariti  or  Husband's  Right  of  Administration,  ex-tooiaimthe 
cept  on  the  Condition  of  making  therefrom  a  reasonable  8*™®- 
Provision  for  the  Support  and  Maintenance  of  the  Wife,  if 
a  Claim  therefor  be  made  on  her  Behalf ;  and  in  the  event 
of  Dispute  as  to  the  Amount  of  the  Provision  to  be  made, 
the  Matter  shall,  in  an  ordinary  Action,  be  determined  by 
the  Court  of  Session  according  to  the  Circumstances  of 
each  Case,  and  with  reference  to  any  Provisions  previously 
secured  in  favour  of  the  Wife,  and  any  other  Property  be- 
longing to  her  exempt  from  the  Jus  mariti :   Provided 
always,  that  no  Claim  for  such  Provision  shall  be  compe- 
tent to  the  Wife  if  before  it  be  made  by  her  the  Husband 
or  his  Assignee  or  Disponee  shall  have  obtained  complete 
and  lawful  Possession  of  the  Property,  or,  in  the  Case  of  a 
Creditor  of  the  Husband,  where  he  has  before  such  Claim 
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is  made  by  the  Wife  attached  the  Property  by  Decree  of 
Adjadication  or  Arrestment,  and  followed  up  the  said  Ar- 
restment by  obtaining  thereon  Decree  of  Forthcoming,  or  has 
poinded  and  carried  through  and  reported  a  Sale  thereof. 
Court  of         XVII.  The  Court  of  Session  are  hereby  authorized  and 
e^o^ered  empowered  to  make  from  Time  to  Time  such  Orders  and 
to  make     Regulations  as  to  Forms  of  Process  by  Acts  of  Sederunt  as 
S^flnmt   ^'^^y  may 'consider  necessary  for  carrying  into  execution 

the  Purposes  of  this  Act. 
l^^l^l        XVIlI.  All  Laws,  Statutes,  and  Usages  are  hereby  re- 
consistent  pealed  in  so  far  as  the  same  are  inconsistent  with  the  Pro- 
Ac?  *^    visions  of  this  Act,  but  no  further  or  otherwise, 
interpreta-      XIX.  The  following  Words  and  Expressions,  when  used 
tion  of       in  this  Act,  shall,  in  the  Construction  therecrf*,  be  inter- 
'^^""^       preted  as  follows,  except  where  the  Nature  of  the  Provision 
or  the  Context  of  the  Act  shall  exclude  or  be  repugnant  to 
such  Construction ;  that  is  to  say,  the  Expression  ^  Lord 
Ordinary"  shall  include  his  Successor ;  the  Word  "  Pro- 
perty" shall  include  and  apply  to  all  Property  ialling  under 
the  Jus  mariti ;  the  Expression  ^^  Consistorial  Action"  shall 
include  Actions  of  Declarator  of  Marriage,  of  Declarator  of 
Nullity  of  Marriage,  of  Declarator  of  Legitimacy  and  Bas- 
tardy, Actions  of  Separation  a  mensd  et  thorOy  of  Divorce 
and  of  Adherence,  and  of  putting  to  Silence,  and  Actions 
of  Aliment  between  Husband  and  Wife  instituted  in  the 
Court  of  Session. 
ShortTitie.     XX.  This  Act  may  in  all  Proceedings  be  cited  as  "  The 

Conjugal  Rights  {Scotland)  Amendment  Act,  1861." 
Com-  XXI.  This  Act  shall  come  into  operation  on  the  First 

menromen  jy^^  ^^  November  now  next  ensuing,  and  not  before. 


Cap.  XCIL 

An  Act  to  amend  the  Law  for  the  Collection  of  the  Stamp 
Duties  on  ProbateSy  Administrations^  Inventories,  Lega- 
•  ciesj  and  Successions. — [6th  August  1861.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majestjr,  by 

and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 

and  Temporal,  and  Commons,  in  this  present  Parliament 

assembled,  and  by  the  Authority  of  the  same,  as  follows : 

Proceed-        I.  Where  any  Assessment  of  Duty  shall  be  made  in 

enfoiSng   Pursuance  of  the  Succession  Duty  Act,  1853,  and  the 

Payment  of  Duty  shall  not  be  paid,  and  there  shall   be  no  Appeal 

and^mcy  ^™  ^^®  Assessment,  where  there  shall  be  no  Notice  of 

Duties.       disputing  the  Liability  to  such  Assessment,  the  Commis- 
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sioners  of  Inland  Revenue  shall  be  and  they  are  hereby 
empowered  to  take  the  same^or  the  like  Proceedings  for 
enforcing  the  Payment  of  such  Duty,  or  any  Part  thereof, 
from  aiiy  Person  liable  for  the  same,  or  the  Owner  of  any 
Property  expressly  charged  therewith,  in  like  Manner  as 
they  are  by  Section  Forty-seven  of  the  same  Act  autho- 
rized to  take  for  enforcing  the  Delivery  of  an  Account, 
including  all  the  Costs  of  such  Proceedings ;  and  where 
Proceedings  shall  be  taken  under  the  said  Section  against 
any  accountable  Party,  and  an  Account  shall  be  delivered 
in  pursuance  thereof,  no  Cause  being  shown  as  therein 
mentioned,  such  Party  shall,  on  paying  the  Duty  assessed 
on  such  Account,  pay  also  the  (josts  of  the  Proceedings ; 
and  where  Proceeciings  shall  be  taken  as  authorized  by 
Section  Forty-eight  of  the  same  Act,  to  enforce  the  De- 
livery of  Accounts  under  the  Legacy  Duty  Acts,  such 
Proceeding  shall  also  extend  to  the  Payment  of  the  Duty, 
if  any,  together  with  the  Costs  of  the  Proceedings ;  and 
for  any  of  the  Purposes  aforesaid  the  Judges  of  the  respec- 
tive Courts  of  Exchequer  shall  irame  all  necessary  Writs 
and  Orders;  and  when  any  such  Froceedinjzs  shall  be 
discharged  the  Crown  shall  be  liable  to  pay  Costs  to  the 
Party  proceeded  against,  and  in  all  such  Cases  an  Appeal 
shall  lie  from  any  Judgment  of  the  Court  in  the  same 
Manner  as  from  any  Judgment  in  a  Proceeding  by  Inform 
mation  at  the  Suit  of  the  Attorney  General, 

n.  Whereas  an  Act  was  passed  in  the  Twenty-second  Oeitain 
and  Twenty-thii-d  Years  of  Her  present  Majest/s  Beign,  ?'^5^'*|J 
Chapter  Twenty-one,  for  regulating  the  Office  of  Queen's  Vict,  c.  21, 
Remembrancer,  and  amending  the  Practice  and  Procedure  Jj|j^^*® 
on  the  Revenue  Side  of  the  Court  of  Exchequer  in  Eng'  Proceed- 
hndj  and  it  b  expedient  that  certain  of  the  Provisions  £1^*]^^^  ^ 
contained  in  the  said  Act  should  extend  to  Ireland:  Be  extend  to 
it  enacted,  That  the  Provisions  contained  in  Sections  Ten,  i^^^n*^ 
Eleven,  Twelve,  Thirteen,  Fourteen,  and  Fifteen  of  the 
said  last-mentioned  Act  shall,  so  far  as  the  same  are  appli- 
cable, extend  to  Ireland^  and  the  said  Sections  shall  be 
read  as  if  the  same  were  expressly  enacted  in  reference  to 
Ireland, 

III.  No  Return  of  Stamp  Duty  paid  upon  any  Probate  No  Betura 
or  Letters  of  Administration  in  England  or  Ireland j  or  anyi)^^^^ 
Inventory  of  the  Estate  and  Effects  of  any  deceased  Person  m&%  for 
in  Scotland^  shall  be  made  or  allowed  in  respect  of  anyj°^^**^ 
,  voluntary  Debt  due  frqm   any  Person  dying  after  the 
Twenty-eighth  Day  of  June  One  thousand  eight  hundred 
and  sixty-one,  which  shall  be  expressed  to  be  payable  on 
the  Death  of  such  Person  or  payable  under  any  Instrument 

I 
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which  shall  not  have  been  6(ma^«  delivered  to  the  Donee 
thereof  Three  Months  before  the  Death  of  such  Person. 


Cap.  XCIX. 

An  Act  to  c(msolidate  and  amend  the  Statute  Law  of  tht 
United  Kingdom  against  Offencee  relating  to  the  Coin,-- 
[6<A  August  1861. J 

Whereas  it  is  expedient  to  consolidate  and  amend  the 
Statute   Law  of  the   United   Kingdom  against  Offences 
relating  to   the   Coin:   Be   it  therefore  enacted   by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  Ad\ice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  Authority  of  the  same,  as  follows :   ' 
interpreta-      I.  Jn  the  Interpretation  of  and  for  the  Purposes  of  this 
Terms.       A.ct,  the  Expression  **  the  Queen's  current  Gold  or  Silver 
Current      Coiu"  shall  mclude  any  Gold  or  Silver  Coin  coined  in  any 
suto  "      of  Her  Majesty's  Mints,  or  lawfully  current,  by  virtue  of  any 
Coin.         Proclamation  or  otherwise,  in  any  Part  of  Her  Majesty's 
Dominions,  whether  within  the  United  Kingdom  or  other- 
Copper       wise ;  and  the  Expression  "  the  Queen's  Copper  Coin"  shall 
include  any  Copper  Coin  and  any  Coin  of  bronze  or  mixed 
Metal  coined  in  any  of  Her  Majesty's  Mints,  or  lawAillr 
current,  by  virtue  of  any  Proclamation  or  otheru'ise,  in  any 
Part  of  Her  Majesty's  said  Dominions ;  and  the  Expression 
Faiie  or     «  false  or  counterfeit  Coin  resembling  or  apparently  intended 
(?ml!*  ***  ^^  resemble  or  pass  for  any  of  the  Queen's  current  Gold  or 
Silver  Coin  "  snail  inclucfe  any  of  the  current  Coin  which 
shall  have  been  gilt,  silvered,  washed,  coloured,  or  cased  over, 
or  in  anyManner  altered,  so  as  to  resemble  or  be  apparently 
intended  to  resemble  or  pass  for  any  of  the  Queen  s  current 
Current      Coin  of  a  higher  Denomination  ;  and  the  Expression  ^^  the 
Coin.         Queen's  current  Coin"  shall  include  any  Coin  coined  in  any 
of  Her  Majesty's  Mints,  or  lawfully  current,  by  virtue  of  any 
Proclamation  or  otherwise,  in  any  Part  of  Her  Majesty's 
said  Dominions,  and  whether  made  of  Gold,  Silver,  Coppr, 
What  8h«LU  Bronze,  or  mixed  Metal ;  and  where  the  having  any  Matter 
te  Po88e8-  jij  ^jj^  Custody  or  Possession  of  any  Person  is  mentioned 
in  this  Act,  it  shall  include,  not  only  the  having  of  it  by 
himself  in  his  personal  Custody  or  Possession,  but  also  the. 
knowingly  and  wilfully  having  it  in  the  actual  Custody  or 
Possession  of  any  other  Person,  and  also  the  knowingly  and 
wilfully  having  it  in  any  Dwelling  House  or  other  Buildingt 
Lodging,  Apartment,  Field,  or  other  Place,  open  or  inclosed, 
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whether  belonging  to  or  occupied  by  himself  or  not,  and 
whether  such  Matter  shall  be  so  had  for  his  own  Use  or 
Benefit  or  for  that  of  any  other  Person. 

II.  Whosoever  shall  falsely  make  or  coanterfeit  any  Coin  Counter- 
resembling  or  apparently  intended  to  resemble  or  pass  for  ookf  0/  * 
any  of  the  Queen's  cun^ent  Gold  or  Silver  Coin,  shall,  in  Silver 
England  and  Ireland^  be  guilty  of  Felony,  and  in  Scotland  °^°' 

of  a  high  Crime  and  Oifence,  and  being  convicted  thereof 
shall  be  liable,  at  the  Discretion  of  the  Court,  to  be  kept 
in  Penal  Servitude  for  Life  or  for  any  Terra  not  less  than 
Three  Years, — or  to  be  imprisoned  for  any  Term  not  ex- 
ceeding Two  Years,  with  or  without  Hard  Labour,  and 
with  or  without  Solitary  Confinement. 

III.  Whosoever  shall  gild  or  silver,  or  shall,  with  any  Colouring 
Wash  or  Materials  capable  of  producing  the  Colour  or  Ap-  q^^"^*^* 
pearance  of  Gold  or  of  Silver,  or  by  any  Means  whatsoever,  Pieces  of 
wash,  case  over,  or  colour  any  Coin  whatsoever  resembling  ^!^^^*^ 
or  apparently  intended  to  resemble  or  pass  for  any  of  the  make  them 
Queen's  current  Gold  or  Silver  Coin;  or  shall  gild  or^^^^r 
silver,  or  shall,  with  any  Wash  or  Materials  capable  of  si^ver^*^ 
producing  the  Colour  or  Appearance  of  Gold  or  ot  Silver,  Coin. 

or  by  any  Means  whatsoever,  wash,  case  over,  or  colour 
any  Piece  of  Silver  or  Copper,  or  of  coarse  Gold  or  coarse 
Silver,  or  of  any  Metal  or  Mixture  of  Metals  respectively, 
being  of  a  fit  Size  and  Figure  to  be  coined,  and  with  Intent 
that  the  same  shall  be  coined  into  false  and  counterfeit 
Coin  resembling  or  apparently  intended  to  resemble  or  pass 
for  any  of  the  Queen's  current  Gold  or  Silver  Coin ;  or  Colouring 
shall  gild,  or  shall,  with  any  Wash  or  Materials  capable  of ^^^^^'^s? 
producing  the  Colour  or  Appearance  of  Gold,  or  by  any  ^!!i^^th 
Means  whatsoever,  wash,  case  over,  or  colour  any  of  the  ^j^^^^^ 
Queen's  current  Silver  Coin,  or  file  or  in  any  Manner  alter  pass  for  a 
such  Coin,  with  Intent  to  make  the  same  resemble  or  pass  ^f^y^ 
for  any  of  the  Queen's  current  Gold  Coin  ;  or  shall  gild  or 
silver,  or  shall,  with'  any  Wash  or  Materials  capaole  of 

Eroducing  the  Colour  or  Appearance  of  Gold  or  Silver,  or 
y  any  Means  whatsoever,  wash,  case  over,  or  coloiu:  any 
of  the  Queen's  current  Copper  Coin,  or  file  or  in  any 
Manner  alter  such  Coin,  witn  Intent  to  make  the  same 
resemble  or  pass  for  any  of  the  Queen's  current  Gold  or 
Silver  Coin,  shall,  in  Enaland  and  Ireland^  be  guilty  of 
Felony,  and  in  Scotland,  of  a  high  Crime  and  Offence,  and 
being  convicted  thereof  shall  be  liable,  at  the  Discretion 
of  the  Court,  to  be  kept  in  Penal  Servitude  for  Life  or  for 
any  Term  not  less  than  Three  Years,— or  to  be  imprisoned 
for  any  Term  not  exceeding  Two  Years,  with  or  without 
Hard  Labour,  and  with  or  without  Solitary  Confinement. 

IV.  Whosoever  shall  impair,  diminish,  or  lighten  any  of  impairing 
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geGoidorthe  Queeo's  current  Gold  or  Silver  Coin,  with  Intent  tlwt 
Coix^'^        the  Coin  so  impaired,  diminished,  or  lightened  may  pass 
^^         for  the  Queen's  current  Gold  or  Silver  Coin,  shall,  in 
Intent,  etc  England  and  Ireland,  be  guilty  of  Felony,  and  in  Seothmd 
of  a  high  Crime  |md  Offence,  and  being  convicted  thereof 
shall  be  liable,  at  the  Discretion  of  the  Court,  to  be  kept 
in  Penal  Servitude  for  any  Term  not  exceeding  Fourteen 
Years  and  not  less  than  Three  Years, — Dr  to  be  imprisoned 
for  any  Term  not  exceeding  Two  Years,  with  or  without 
Hard  Labour,  and  with  or  without  Solitary  Confinement. 
P^ten      V.  Whosoever  shall  unlawfully  have  in  his  Custody  or 
of  Fiiinga  Possessiou  any  Filings  or  Clipping,  or  any  Gold  or  SUver 
pLg«  of     Bullion,  or  any  Golaor  Silver  in  l>ust,  Solution,  or  other- 
Gold  or  8U- wise,  which  shall  have  been   produced  or  obtained  by 
Tw  Coin,    impairing  diminishing,  or  lightening  any  of  the  Queen*s 
current  Gold  or  Silver  Coin,  knowmg  tlie  same  to  have 
been   so  produced  or  obtained,   shal^  in   England  and 
trelandy  be  guilty  of  Felony,  and  in  Scotland  of  a  high 
Crime  and  Offence,  and  being  convicted  thereof  shall  be 
liable,  at  the  Discretion  of  the  Court,  to  be  kept  in  Penal 
Servitude  for  any  Term  not  exceeding  Seven  Years  and 
not  less  than  Three  Years, — or  to  be  imprisoned  for  any 
Term  not  exceeding  Two  Years,  with  or  without  Hard 
Labour,  and  with  or  without  Solitary  Confinement. 
SeiS^,ete.     VI.  Whosoever,  without  lawful  Authority  or  Excuse 
ooimterfeit  (the  Proof  whereof  shall  lie  on  the  Party  accused),  shall 
suwCoin  "'^y?  ®®''j  receive,  pay,  or  put  off,  or  offer  to  buy,  aell, 
lor  lower    receive,  pay,   or  put  off,  any  false  or  counterfeit  Coin 
^^j^^^^^  resembling  or  apparently  intended  to  resemble  or  pass  for 
siition.      any  of  the  Queen's  current  Gold  or  Silver  Coin  at  or  for  a 
lower  Rate  or  Value  than  the  same  imports  or  was  appar- 
ently intended  to  import,  shall,  in  England  and  Ireland^ 
be  guilty  of  Felony,  and  in  Scotland  of  a  high  Crime  and 
Onence,  and  being  convicted  thereof  shall  be  liable,  at  the 
Discretion  of  the  Court,  to  be  kept  in  Penal  Servitude  for 
Life  or  for  any  Term  not  less  than  Three  Years, — or  to  be 
imprisoned  for  any  Term  not  exceeding  Two  Years,  with 
or  without  Hard  ^Labour,  and  with  or  without  ScJitaiy 
Confinement ;  and  in  any  Indictment  for  any  such  Ofifence 
as  in  this  Section  aforesaid  it  shall  be  sufficient  to  allege 
that  the  Par^  accused  did  buy,  sell,  receive,  pay,  or  put 
off,  or  did  oflfer  to  buy,  sell,  receive,  pay,  or  put  off,  the 
false  or  counterfeit  Coin  at  or  for  a  lower  Bate  or  Value 
than   the   same  impoii;s  or  was  apparently  intended  to 
import,  without  alleging  at  or  for  what  Rate,  Price,  or 
Value  the  same  was  bought,  sold,  received,  paid,  or  put 
off,   or  offered    to    be   bought,   sold,  received,   paid,   or 
put  off. 


COINAGE  OFFENCES.  77 

Vn.  Whosoever,  ivithont  lawful  Authority  or  Excuse  ^'"P*^^? 
(the  Proof  whereof  shall  lie  on  the  Party  accused),  shall  cSnfrom^ 
import  or  receive  into  the  United  Kingdom  from  beyond  Wood 
the  Seas  any  false  or  counterfeit  Coin  resembling  or  appar-  ®"' 
ently  intended  to  resemble  or  pass  for  any  of  the  Queen's 
current  Gold  or  Silver  Coin,  knowing  the  same  to  be  false 
or  counterfeit,  shall,  in  Enaland  and  Ireland^  be  guilty  of 
Felony,  and  in  Scotland  of  a  high  Crime  and  Offence,  and 
being  convicted  thereof  shall  be  liable,  at  the  Discretion  of 
the  Court,  to  be  kept  in  Penal  Servitude  for  Life  or  for 
any  Term  not  less  than  Three  Years, — or  to  be  imprisoned 
for  any  Term  not  exceeding  Two  Years,  with  or  without 
Hard  Labour,  and  with  or  without  Solitary  Confinement. 

ITU  I.  Whosoever,  without  lawful  Authority  or  Excuse  Exporting 
(the  Proof  whereof  shall  lie  on  the  Party  accused),  shall  gJJ^^^^' 
export,  or  put  on  board  any  Ship,  Vessel,  or  Boat  for  the 
Purpose  of  being  exported  from  the  United  Kingdom,  any 
false  or  connterfeit  Coin,  resembling  or  apparently  intended 
to  resemble  or  pass  for  any  of  the  Queen's  carrent  Coin, 
knowing  the  same  to  be  false  or  counterfeit,  shall,  in 
JEngland  and  Irelandj  be  guilty  of  a  Misdemeanor,  and  in 
Scotland  of  a  Crime  and  Offence,  and  being  convicted 
thereof  shall  be  liable,  at  the  Discretion  of  the  Court,  to  be 
imprisoned  for  any  Term  not  exceeding  Two  Years,  with 
or  without  Hard  Labour,  and  with  or  without  Solitary 
Confinement. 

IX.  Whosoever  shall  tender,  utter,  or  put  off  any  false  uttenujL^ 
or  counterfeit  Coin  resembling  or  apparently  intended  to  q  "i5*^*[[. 
resemble  or  pass  for  any  of  the  Queen's  current  Gold  or  rer  Coin. 
Silver  Coin,  Knowing  the  same  to  be  false  or  counterfeit, 

shall,  in  England  BXidlrelandy  be  guilty  of  a  Misdemeanor, 
and  in  Scotland  of  a  Crime  and  Offence,  and  being  con- 
victed thereof  shall  be  liable,  at  the  Discretion  of  the  Court, 
to  be  imprisoned  for  any  Term  not  exceeding  One  Year, 
with  or  without  Hard  Labour,  and  with  or  without  Solitary 
Confinement. 

X.  Whosoever  shall  tender,  utter,  or  put  off  any  false  Dttenug, 
or  counterfeit  Coin  resembling  or  apparently  intended  to  JJj^^™^" 
resemble  or  pass  for  any  of  the  Queen's  current  Gold  or  Po6«es!*ion 
Silver  Coin,  knowing  the  same  to  be  false  or  counterfeit,  ^ou^rfeit 
and  shall,  at  the  Time  of  such  tendering,  uttering,  orcoln^orfoi- 

Eutting  off,  have  in  his  Custody  or  Possession,  besides  the^^^^^j^y  » 
ilse  or  counterfeit  Coin  so  tendered,  uttered,  or  put  off,  utSring. 
any  other  Piece  of  false  or  counterfeit  Coin  resembling  or 
apparently  intended  to  resemble  or  pass  for  any  of  the 
Queen's  current  Gold  or  Silver  Coin,  or  shall,  either  on 
the  Day  of  such  tendering,  uttering,  or  putting  off,  or 
within  the  Space  of  Ten  Days  then  next  ensuing,  tender. 
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utter,  or  put  off  any  false  or  counterfeit  Coin  resemUing 
or  apparently  intended  to  resemble  or  pass  for  any  of  the 
Queen's  current  Gold  or  Silver  Coin,  knowing  the  same  to 
be  false  or  counterfeit,  shall,  in  England  and  Irehmdj  be 
guilty  of  a  Misdemeanor,  and  in  Scotland  of  a  Crime  and 
Offence,  and^  being  convicted  thereof  shall  be  liable,  at  the 
Discretion  of  the  Court,  to  be  imprisoned  for  any  Term 
not  exceeding  Two  Years,  with  or  without  Hard  Labour, 
and  with  or  without  Solitary  Confinement. 
Having  XI.  Whosocver  shall  have  in  his  Custody  or  Po8session 

2,oJ^i^  Three  or  more  Pieces  of  false  or  counterfeit  Coin  resem- 
of  counter-  bling  or  apparently  intended  to  resemble  or  pass  for  anv 
fe^iVer''coi'n^*'  the  Queen's  current  Gold  or  Silver  Coin,  knowing  tlie 
in  Posses-  Same  to  be  false  or  counterfeit,  and  with  Intent  to  utter  or 
wiul  in^'    P^^^  ^^  ^^^  same  or  any  of  them,  shall,  in  England  and 
tent,  etc.     Ireland^  be  guilty  of  a  Misdemeanor,  and  in  Scotland  of  a 
Crime  and  Offence,  and  being  convicted  thereof  shall  be 
liable,  at  the  Discretion  of  the  Court,  to  be  kept  in  Penal 
Servitude  for  the  Term  of  Three  Years,  or  to  be  imprisoned 
for  any  Term  not  exceeding  Two  Years,  with  or  without 
Hard  Labour,  and  with  or  without  Solitary  Confinement. 
Second  XII.  Whosocvcr,  having  been  convicted,  either  before 

Offence  of  or  after  the  passing  of  this  Act,  of  any  such  Misdemeanor 
ete^after  a  ^^  Crime  and  Offence  as  in  any  of  the  last  Three  preceding 
previous     Sections  mentioned,  or  of  any  Felony  or  high  Crime  and 
SmoTI^*'^'^  Offence  against  this  or  anv  former  Act  relating  to  the 
Felony.      Coin,  shallafterwards  commit  any  of  the  Misdemeanors  or 
Crimes  and  Offences  in  any  of  the  said  Sections  mentioned, 
shall,  in  England  and  Ireland^  be  guilty  of  Felony,  and  in 
Scotland  of  a  high  Crime  and  Offence,  and  being  con- 
victed thereof  shall  be  liable,  at  the  Discretion  of  the  Court, 
to  be  kept  in  Penal  Servitude  for  Life  or  for  any  Term 
not  less  than  Three  Years, — or  to  be  imprisoned  for  any 
Term  not  exceeding  Two  Years,  with  or  without  Hard 
Labour,  and  with  or  without  Solitary  Confinement. 
Uttering         XIII.  Whosoever  shall,  with  Intent  to  defraud,  tender, 
Coinf  **     utter,  or  put  off  as  or  for  any  of  the  Queen's  current  Gold 
Medals,  etc.  or  Silver  Coin,  any  Coin  not  being  such  current  Gh>ld  or 
Sn^nl'with  Silver  Coin,   or  any  Medal  or  Piece  of  Metal  or  mixed 
Intent  to    Metals,  resembling  in  Size,  Figure,  and  Colour  the  current 
defraud,     q^*^  ^  ^^  f^^  which  the  same  shall  be  so  tendered,  uttered, 
or  put  off,  such  Coin,  Medal,  or  Piece  of  Metal  or  mixed 
Metals  so  tendered,  uttered,  or  put  off  being  of  less  Value 
than  the  current  Coin  as  or  for  which  the  same  shall  be 
so  tendered,  uttered,  or  put  off,  shall,  in  England  and 
Ireland^  be  guilty  of  a  Misdemeanor,  and  in  Scotland  of  a 
Crime  and  Offence,  and  being  convicted  thereof  shall  be 
liable,  at  the  Discretion  of  the  Court,  to  be  imprisoned  for 
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any  Term  not  exceeding  One  Year,  with  or  withont  Hard 
Labour,  and  with  or  without  Solitary  Confinement. 

XIV.  Whosoever  shall  falsely  make  or  counterfeit  any  Counter- 
Coin  resembling  or  apparently  intended  to  resemble  or^*^°J;®*®* 
pass  for  any  of  the  Queen's  current  Copper  Coin;  and  Com. 
whosoever,  withont  lawful  Authority  or  Excuse  (the  Proof 
whereof  shall  lie  on  the  Party  accused),  shall  knowingly 
make  or  mend,  or  begin  or  proceed  to  make  or  mend, 

or  buy  or  sell,  or  have  in  nis  Custody  or  Possession, 
any  Instrument,  Tool,  or  Engine  adapted  and  intended 
for  the  counterfeiting  any  of  the  Queen's  current  Cop- 
per Coin;  or  shall  buy,  sell,  receive,  pay,  or  put  off, 
or  offer  to  buy,  sell,  receive,  pay,  or  put  off,  any  false  or 
counterfeit  Coin  resembling  or  apparently  intended  to 
resemble  or  pass  for  any  of  the  Queen's  current  Copper 
Coin,  at  or  fof  a  lower  Kate  or  Value  than  the  same 
imports  or  was  apparently  intended  to  import,  shall,  in 
England  and  Ireland^  be  guilty  of  Felony,  and  in  Scotland 
of  a  high  Crime  and  Offence,  and  being  convicted  thereof 
shall  be  liable,  at  the  Discretion  of  the  Court,  to  be  kept 
in  Penal  Servitude  for  any  Term  not  exceeding  Seven 
Years  and  not  less  than  Three  Years, — or  to  be  imprisoned 
for  any  Term  not  exceeding  Two  Years,  with  or  without 
Hard  Labour,  and  with  or  without  Solitary  Confinement. 

XV.  Whosoever  shall  tender,  utter,  or  put  off  any  false  Uttering 
or  counterfeit  Coin  resembling  or  apparently  intended  to  ^co?n." 
resemble  or  pass  for  any  of  the  Queen's  current  Copper 
Coin,  knowing  the  same  to  be  false  or  counterfeit,  or  shall 

have  in  his  Custody  or  Possession  Three  or  more  Pieces  of 
false  or  counterfeit  Coin  resembling  or  apparently  intended 
to  resemble  or  pass  for  any  of  the  Queen's  current  Copper 
Coin,  knowing  the  same  to  be  false  or  counterfeit,  and  with 
Intent  to  utter  or  put  off  the  same  or  any  of  them,  shall, 
in  England  and  Ireland^  be  guilty  of  a  Misdemeanor,  and 
in  Scotland  of  a  Crime  and  Offence,  and  being  convicted 
thereof  shall  be  liable,  at  the  Discretion  of  the  Court,  to 
be  imprisoned  for  any  Term  not  exceeding  One  Year,  with 
or  without  Hard  Labour,  and  with  or  without  Solitary 
Confinement. 

XVI.  Whosoever  shall   deface   any  of   the   Queen's  Defacing 
current  Gold,  Silver,  or  Copper  Coin,  by  stamping  thereon  ^^^^^  *^y 
any  Names  or  Words,  whether  such  Coin  shall  or  shall  not  WoX"*^ 
be  thereby  diminished  or  lightened,  shall,  in  England  and*^®^^°- 

•  Irelandj  be  guilty  of  a  Misdemeanor,  and  in  Scotland  of  a 
Crime  and  Offence,  and  being  convicted  thereof  shall  be 
liable,  at  the  Discretion  of  the  Court,  to  be  imprisoned  for  any 
Term  not  exceeding  One  Year,  with  or  without  Hard  Labour. 

XVII.  No  Tender  of  Payment  in  Money  made  in  any  Tender  of 
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Sc^*'  f to  ^^^^  Silver,  or  Copper  Coin  so  defaced  by  stamping  as  in 
be  a  %ai   the  last  preceding  Section  mentioned  shall  be  allowed  to  be 
Ten^r,      a  legal  Tender ;  •  and  whosoever  shall  tender,  atter,  or  put 
aity  foT     off  any  Coin  so  defaced  shall,  on  Conviction  thereof  betore 
uttering      Two  Justiccs,  be  liable  to  forfeit  and  pay  any  Sum  not 
the  fame,    exceeding  Forty  Shillings:  Provided  that  it  shall  not  be 
lawful  for  any  Person  to  proceed  for  any  such  last-men- 
tioned Penalty  without  the  Consent,  in  England  or  Jreland, 
of  Her  Majesty's  Attorney  General  for  England  oi  Ireland 
respectively,  or  in  Scotland  of  the  Lord  Advocate. 
Counter-        XVIII.  Whosoever  shall  make  or  counterfeit  any  Kind 
Foreign     °^  ^^^'^  ^^^  being  the  Queen's  current  Gold  or  Silver  Coin, 
Gold  and    but  resembling  or  apparently  intended  to  resemble  or  pass 
Coin.^        for  any  Gold  or  Silver  Coin  of  any  Foreign  Prince,  Sute, 
or  Country,  shall,  in  England  and  Ireland^  be  guilty  of 
Felony,  and  in  Scotland  of  a  high  Crime  and  Offence,  and 
being  convicted  thereof  shall  be  liable,  at  the  Discretion  of 
the  Court,  to  be  kept  in  Penal  Servitude  for  any  Term  not 
exceeding  Seven  x  ears  and  not  less  than  Three  Years, — 
or  to  be  imprisoned  for  any  Term  not  exceeding  Two 
Years,  with  or  without  Hard  Labour,  and  with  or  without 
Solitary  Confinement. 
Bringing        XIX.  Whosoever,  without  lawful  Authority  or  Excuse 
terfeit°Co?n  (^^®  ^^^^  whereof  shall  lie  on  the  Party  accused),  shall 
into  the      bring  or  receive  into  the  United  Kingdom  any  such  £ilse 
K?n*^om    ^^  counterfeit  Coin  resembling  or  apparently  intended  to 
resemble  or  pass  for  any  Gold  or   Silver  Coin  of  any 
Foreign  Prince,  State,  or  Country,  knowing  the  same  to 
be  false  or  counterfeit,  shall,  in  England  and  Ireland^  be 
guilty  of  Felony,  and  in  Scotland  of  a  high  Crime  and 
Offence,  and  being  convicted  thereof  shall  be  liable,  at  the 
Discretion  of  the  Court,  tq  be  kept  in  Penal  Servitude  for 
any  Term  not  exceeding  Seven  Years  and  not  less  than 
Three   Years, — or  to  be  imprisoned   for  any  Term  not 
exceeding  Two  Years,  with  or  without  Hard  Labour,  and 
with  or  without  Solitary  Confinement. 
Penalty  for     XX.  Whosoever  shall  tender,  utter,  or  put  off  any  such 
auS^cmin-  ^^^^'^  ^^  counterfeit  Coin  resembling  or  apparently  intended 
terfeit        to  resemble  or  pass  for  any  Gold  or  Silver  Coin  of  anj 
Com.         Foreign  Prince,  State,  or  Country,  knowing  the  same  to  lie 
false  or  counterfeit,  shall,  in  England  and  Ireland,  be  guilty 
of  a  Misdemeanor,  and  in  Scotland  of  a  Crime  and  Ofence, 
and  being  convicted  thereof  shall  be  liable,  at  the  Dis- 
cretion of  the  Court,  to  be  imprisoned  for  any  Term  not 
exceeding  Six  Months,  with  or  without  Hard  Labour. 
Second  XXI.  Whosoever,  having  been  so  convicted  as  in  the 

utwing°    l^t  preceding  Section  mentioned,  shall  afterwards  commit 
counterfeit  the  like  Offeucc  of  tendering,  uttering,  or  putting  off  anv 
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such  false  or  counterfeit  Coin  as  aforesaid,  knowing  the^<^pis>^ 
same  to  be  false  or  coanterfeit,  shall,   in  Eiigland  and   ^^^ 
Ireland^  be  guilty  of  a  Misdemeanor,  and  in  Scotland  of  a 
Crime  and  Offence,  and  being  convicted  thereof  shall  be 
liable,  at  the  Discretion  of  the  Court,  to  be  imprisoned  for 
any  Term  not  exceeding  Two  Years,  with  or  without  Hard 
Labour,  and  with  or  without  Solitary  Confinement ;  and 
whosoever,  having  been  so  convicted  of  a  Second  Offence,  Third 
shall  afterwards  commit  the  like  Offence  of  tendering,  ^*^®"®*' 
uttering,  or  putting  off  any  such  false  or  counterfeit  Com 
as  aforesaid,  knowing  the  same  to.  be  false  or  counterfeit, 
shall,  in  England  and  Ireland^  be  guilty  of  Felony,  and  in 
Scotland  of  a  high  Crime  and  Offence,  and  being  con- 
victed thereof  shall  be  liable,  at  the  Discretion  of  the 
Court,  to  be  kept  in  Penal  Servitude  for  Life  or  for  any 
Term  not  less  than  Three  Years, — or  to  be  imprisoned  for 
any  Term  not  exceeding  Two  Years,  with  or  without  Hard 
Labour,  and  with  or  without  Solitary  Confinement. 

XXII.  Whosoever  shall  falsely  make  or  counterfeit  any  Pewona 
Kind  of  Coin  not  being  the  Queen's  current  Coin,  but^^^*"' 
resembling  or  apparently  intended  to  resemble  or  pass  for  Foreign 
any  Copper  Coin,  or  any  other  Coin  made  of  any  Metal  ^^j?  q^i^'^ 
or  mixed  Metals  of  less  V  alue  than  the  Silver  Coin  of  any  and  Silver 
Foreign  Prince,  State,  or  Country,  shall,  in  England  and^***' 
Irelandj  be  guilty  of  a  Misdemeanor,  and  in  Scotland  of  a 
Crime  and  Offence,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  for  the  First  Offence 
to  be  imprisoned  for  any  Term  not  exceeding  One  Year, 
and  for  the  Second  Offence  to  be  kept  in  Penal  Servitude 
for  any  Term  not  exceeding  Seven  x  ears  and  not  less  than 
Three  Years, — or  to  be  unprisoned   for  any  Term  not 
exceeding  Two  Years,  with  or  without  Hard  Labour,  and 
with  or  without  Solitary  Confinement. 

XXIIL  Whosoever,  without  lawful  Authority  or  Ex- Penalty  on 
cuse  (the  Proof  whereof  shall  lie  on  the  Party  accused),  ^^°* 
shall   have   in   his    Custody  or   Possession   any  greater  more  Sum 
Number  of  Pieces  than  Five  Pieces  of  false  or  counterfeit  J^^^^®®** 
Coin  resembling  or  apparently  intended  to  resemble  or  passconnterfeit 
for  any  Gold  or  Silver  Coin  of  any  Foreign  Prince,  State,  |^Jji^ 
or  Country,  or  any  such  Copper  or  other  Coin  as  in  the  their  Pos- 
last  preceding   Section  mentioned,  shall,  on  Conviction  8«««on, 
thereof  beforfs  any  Justice  of  the  Peace,  forfeit  and  lose  all 
such  false  and  counterfeit  Coin,  which  shall  be  cut  in 
Pieces  and  destroyed  by  Order  of  such  Justice,  and  shall 
for  every  such  Offence  forfeit  and  pay  any  Snm  of  Money 
not  exceeding  Forty  Shillings  nor  less  than  Ten  Shillings 
for  every  sucn  Piece  of  false  and  counterfeit  Coin  which 

m 
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shall  be  found  in  the  Custody  or  Possession  of  such  Person, 
one  Moiety  to  the  Informer,  and  the  other  Moiety  to  the 
Poor  of  the  Parish  where  such  Ofifence  shall  be  committed: 
and  in  case  any  such  Penalty  shall  not  be  forthwith  paid 
it  shall   be  lawful  for  any  such  Jnstice  to  commit  tbe 
Person  who  shall  have  been  adjudged  to  pay  the  same  to 
the  Common  Gaol  or  House  of  (S)rrection,  there  to  be 
kept  to  Hard  Labour  for  the  Space  of  Three  MonlJis,  or 
until  such  Penalty  shall  be  paid. 
Making,         XXIV.  Whosoever,  without  lawful  Authority  or  Excnse 
Jll^haWng    (^^®  ^'^^  whereof  shall  lie  on  the  Party  accused),  shall 
Pofisession  kuowingly  make  or  mend,  or  begin  or  proceed  to  make  or 
Cofnin       inend,  or  buy  or  sell,  or  have  in  his  Cnstody  or  Possession, 
Tools,        any  Puncheon,  Counter  Puncheon,  Matrix,  Stamp,  Die, 
Felony.      Pattern,  or  Mould,  in  or  upon  which  there  shall  be  made 
or  impressed,  or  which  will  make  or  impress,  or  which  shall 
be  adapted  and  intended  to  make  or  impress,  tbe  Figure, 
Stamp,  or  apparent  Resemblance  of  both  or  either  of  tlie 
Sides  of  any  of  the  Queen's  current  Gold  or  silver  Coin, 
or  of  any  Coin  of  any  Foreign  Prince,  State,  or  Country, 
or  any  Part  or  Parts  of  both  or  either  of  such  Sides ;  or 
shall  make  or  mend,  or  begin  or  proceed  to  make  or  mend, 
or  shall  buy  or  sell,  or  have  in  his  Custody  or  Possession, 
any  Edger,  Edging  or  other  Tool,  Collar,  Instrument,  or 
Engine  adapt^  and  intended  ibr  the  markin&r  of  Coio 
round  the  Edges  with  Letters,  Grainings,  or  other  Marb 
or  Figures  apparently  resembling  those  on  the  ELdges  of 
any  such  Com  as  in  this  Section  aforesaid,  knowing  the 
same  to  be  so  adapted  and  intended  as  aforesaid ;  or  shall 
make  or  mend,  or  begin  or  proceed  to  make  or  mend, 
or  shall  buy  or  sell,  or  tiave  in  his  Custody  or  Possession^ 
any  Press  for  Coinage,  or  any  Cutting  Engine  for  cutting 
by  force  of  a  Screw  or  of  any  other  Contrivance,  round 
'  Blanks  out  of  Gold,  Silver,  or  other  Metal  or  Mixture  of 

Metals,  or  any  other  Machine,  knowing  such  Press  to  be 
a  Press  for  Coinage,  or  knowing  such  Engine  or  Machine 
to  have  been  used  or  to  be  intended  to  ^  used  for  or  in 
order  to  the  false  making  or  counterfeiting  of  any  such 
Coin  as  in  this  Section  aforesaid,  shall,  in  England  and 
frelandj  be  guilty  of  Felony,  and  in  Scotland  of  a  hisi 
Crime  and  Offence,  and  being  convicted  thereof  shall  oe 
liable,  at  the  Discretion  of  the  Court,  to  be  k^  in  Penal 
Servitude  for  Life  or  for  any  Term  not  less  than  Ttrec 
Years, — or  to  be  imprisoned  for  any  Term  not  exceeding 
Two  Years,  with  or  without  Hard  Labour,  and  with  or 
without  Solitary  Confinement. 
Toob  or°^  XXV.  Whosoever,  without  lawful  Authority  or  Excnse 
Monies  out  (the  Proof  whereof  shall  lie  on  the  Party  accused),  shall 
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knowingly  convey  out  of  any  of  Her  Ms»esty's  Mints  2"iy?^®¥"^* 
Puncheon,  Counter  Puncheon,  Matrix,  Stamp,  Die,  Pat- Authority, 
tern,  Mould,  Edger,  Edging  or  other  Tool,  Collar,  Instru-  Felony. 
ment.   Press,  or  Engine   used  or  employed  in  or  about 
the  coining  of  Coin,   or  any  useful  Part  of  any  of  the 
several  Matters  aforesaid,  or  any  Coin,  Bullion,  Metal,  or 
Miicture  of  Metals,  shall,  in  England  and  Ireland,  be  guilty 
of  Felony,  and  in  Scotland  of  a  high  Crime  and  Offence, 
and  being  convicted  thereof  shall  be  liable,  at  the  Dis- 
cretion of  the  Court,  to  be  kept  in  Penal  Servitude  for  Life 
or  for  any  Term  not  less  than  Three  Years, — or  to  be 
imprisoned  for  any  Term  not  exceeding  Two  Years,  with 
or  without  Hard  Labour,  and  with  or  without  Solitary 
Confinement. 

XXVI.   Where  any  Coin   shall  be  tendered  as  the  Coin  sus- 
Queen's  current  Gold  or  Silver  Coin  to  any  Person  who  ^^i^ 
shall  suspect  the  same  to  be  diminished  otherwise  than  by  nished  or 
reasonable  wearing,  or  to  be  counterfeit,  it  shall  be  lawful  ^ay  ^"ut 
for  such  Person  to  cut,  break,  bend,  or  deface  such  Coin,  by  any 
and  if  any  Coin  so  cut,  broken,  bent,  or  defaced  sl^all  ^honTir 
appear  to   be  diminished  otherwise  than   by  reasonable  tendered, 
wearing,  or  to  be  counterfeit,  the  Person  tendering  the 
same  shall  bear  the  Loss  thereof;  but  if  the  same  shall  be  Who  shau 
of  Due  Weight,  and  shall  appear  to  be  lawful  Coin,  the^^*^® 
Person  cuttmg,  breaking,  bending,  or  defacing  the  same 
is  hereby  required  to  receive  the  same  at  the  Rate  it  was 
coined  for ;  and  if  any  Dispute  shall  arise  whether  the  Coin 
so  cut,  broken,  bent,  or  defaced  be  diminished  in  Manner 
aforesaid,  or  counterfeit,   it  shall  be  hoard  and  finally 
determined  in  a  summary  Manner  by  any  Justice  of  the 
Peace,  who  is  hereby  empowered  to  examine  upon  Oath 
as  well  the  Parties  as  any  other  Person,  in  order  to  the 
Decision  of  such  Dispute ;  and  the  Tellers  at  the  Keceipt 
of  Her  Majesty's   Exchequer,   and  their   Deputies   and 
Clerks,  and  the  Receivers  General  of  every  Branch  of  Her 
Majesty's  Revenue,  are  herebv  required  to  cut,  break,  or 
deface,  or  cause  to  be  cut,  broken,  or  defaced,  every  Piece 
of  counterfeit  or   unlawfully  diminished   Gold  or  Silver 
Coin  which  shall  be  tendered  to  them  in  Payment  of  any 
Part  of  Her  Majesty's  Revenue. 

XXVn.  If  any  Person  shall  find  or  discover  in  any  Provifion 
Place  whatever,  or  in  the  Custody  or  Possession  of  anycovery^ivi 
Person  having  the   same  without   lawful  Authority  or  Seizure  of 
Excuse,    any  false  or  counterfeit    Coin,    resembling  or^HJ*^|^®** 
aoparently  intended  to  resemble  or  pass  for  any  of  the  Coining 
Queen's  current  Gold,  Silver,  or  Copper  Coin,  or  any  Coin^^^^'^^ 
of  any  Foreign  Prince,  State,  or  Country,  or  any  instru-  them  af 
ment,  Tool,  or  Engine  whatsoever,  adapted  and  intended  Evidence, 
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Md  for  for  the  counterfeitiiig  of  any  such  Coin,  or  any  Filings  or 
di^rin/  Clippings,  or  any  Gold  or  Silver  Bullion,  or  any  GoW  or 
of  £eaL  Silver  in  Dnst,  Solution,  or  otherwise,  which  shall  have 
been  produced  or  obtained  by  diminishing  or  lightening 
any  or  the  Queen's  current  Gold  or  Silver  Coin,  it  shall  Ik 
lawful  for  the  Person  so  finding  or  discovering  and  he  b 
hereby  reouired  to  seize  the  same,  and  to  carry  the  same 
forthwith  oefore  some  Justice  of  the  Peace ;  and  whoie  it 
shall  be  proved,  on  the  Oath  of  a  credible  Witness  before 
any  Justice  of  the  Peace,  that  there  is  reasonable  Cause  to 
suspect  that  any  Person  has  been  concerned  in  counter- 
feiting the  Queen's  current  Gold,  Silver,  or  Copper  Coin, 
or  any  such  Foreign  or  other  Coin  as  in  this  Act  before 
mentioned,  or  has  in  his  Custody  or  Possession  any  such 
£sdse  or  counterfeit  Coin,  or  any  Instrument,  Tool,  or 
Engine  whatsoever  adapted  and  intended  for  the  making 
or  counteifeiting  of  any  such  Coin,  or  any  other  Machine 
used  or  intended  to  be  used  for  making  or  counterfeiting 
any  such  Coin,  or  any  such  Filings,  Clippings,  or  Bullion, 
or  any  such  Gold  or  Silver  in  Dust,  Solution,  or  otherwise 
as  aforesaid,  it  shall  be  lawful  for  any  Justice  of  the  Peace, 
by  Warrant  under  his  Hand,  to  cause  any  Place  whatso- 
ever belonging  to  or  in  the  Occupation  or  under  the  Control 
of  such  suspected  Person  to  be  searched,  either  in  the  Day 
or  in  the  iNight,  and  if  any  such  ialse  or  counterfeit  Coin, 
or  any  such  Instrument,  Tool,  or  Engine,  or  any  such 
Machine,  or  any  such  Filings,  Clinpings,  or  Bullion,  or 
any  such  Gold  or  Silver  in  Dust,  Solution,  or  otherwise  as 
aforesaid,  shall  be  found  in  any  Place  so  searched,  to  cause 
the  same  to  be  seized  and  carried  forthwith  before  some 
Justice  of  the  Peace;  and  whensoever  any  such  false  or 
counterfeit  Coin,  or  any  such  Instrument,  Tool,  or  Engine, 
or  any  such  Machine,  or  any  such  Filings,  Clippings,  or 
Bullion,  or  any  such  Gold  or  Silver  in  Dust,  Solution,  or 
otherwise  as  aforesaid,  shall  in  any  Case  whatsoever  be 
seized  and  carried  before  a  Justice  of  the  Peace,  he  shall, 
if  necessary,  cause  the  same  to  be  secured,  for  the  Purpose 
of  being  produced  in  Endence  against  any  Person  who 
may  be  prosecuted  for  any  Offence  against  this  Act ;  and 
aU  such  false  and  counterfeit  Coin,  and  all  Instruments, 
Tools,  and  Engines  adapted  and  intended  for  the  making 
or  counterfeiting  of  Coin,  and  all  such  Machines,  and  aU 
such  Filings,  Clippings,  and  Bullion,  and  all  such  Gold 
and  Silver  in  Dust,  Solution,  or  otherwise  as  aforesaid, 
after  thev  shall  have  been  produced  in  Evidence,  or  when 
they  shall  have  been  seized,  and  shall  not  be  required  to 
be  produced  in  Evidence,  shall  forthwith  be  delivered  up 
to  tne  Officers  of  Her  Majesty's  Mint,  or  to  the  Solicitors 
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of  Her  Majesty's  Treasury,  or  to  any  Person  authorized 
by  them  to  receive  the  same. 

XXVni.  Where  any  Person  shall  tender,  utter,  or  put  Venue, 
off  any  false  or  counterfeit  Coin  in  one  County  or  Juris- 
diction, and  shall  also  tender,  utter,  or  put  off  any  other 
false  or  counterfeit  Coin  in  any  other  County  or  Jurisdic- 
tion, either  on  the  Day  of  such  first-mentioned  tendering, 
uttering,  or  putting  off,  or  within  the  space  of  Ten  Days 
next  ensuing,  or  where  Two  or  more  Persons,  acting  in 
concert  in  different  Counties  or  Jurisdictions,  shall  com-  / 
mit  any  Offence  against  this  Act,  every  such  Offender 
may  be  dealt  with,  indicted,  tried,  and  punished,  and 
the  Offence  laid  and  charged  to  have  been  committed^  in 
any  One  of  the  said  Counties  or  Jurisdictions,  in  the 
same  Manner  in  all  respects  as  if  the  Offence  had  been 
actually  and  wholly  committed  within  such  One  County 
or  Jurisdiction. 


prove  that  any  Com  produced  in  Evidence  against 

rerson  is  false  or  counterfeit,  it  shall  not  be  necessary  t^^Q^^rfgit. 

prove  the  same  to  be  false  and  counterfeit  by  the  Evidence 

of  any  Moueyer,  or  other  Officer  of  Her  Majesty's  Mint, 

but  it  shall  be  sufficient  to  prove  the  same  to  be  false  or 

counterfeit  by  the  Evidence  of  any  other  credible  Witness. 

XXX.  Every  Offence  of  falsely  making  or  counterfeit- Where  the 
ing  any  Coin,  or  of  buying,  selling,  receiving,  paying,  ^^^^^J^i^ 
tendering,  uttering,  or  putting  off,  or  of  offering  to  buy,  shall  be 
sell,  receive,  pay,  utter,  or  put  off,  any  false  or  counterfeit  *^°™P^®*®* 
Coin,  against  the  Provisions  of  this  Act,  shall  be  deemed  to 
be  complete,  although  the  Coin  so*  made  or  counterfeited, 
or  bought,  sold,  received,  paid,  tendered,  uttered,  or  put  off, 
or  offered  to  be  bought,  sold,  received,  paid,  uttered,  or  put 
off,  shall  not  be  in  a  fit  State  to  be  uttered,  or  the  counter- 
feiting thereof  shall  not  be  finished  or  perfected. 

XA.XI.  It  shall  be  lawful  for  any  Person  whatsoever  AnyPerson 
to  apprehend  any  Person  who  shall  be  found  committing  J^*pp™" 
any  indictable  Offence,  or  any  high  Crime  and  Offence,  or  Person  * 
Crime  and  Offence,  against  this  Act,  and  to  convey  or^^'^^o^ 
deliver  him  to  some  Peace  Officer,  Constable,  or  Officer  ofa^^ 
Police,  in  order  to  his  being  conveyed  as  soon  as  reasonably  ^^^^^fi^j- 
may  be  before  a  Justice  of  the  Peace  or  some  other  proper  iS 
Officer,  to  be  dealt  with  according  to  Law. 

XXXn.  No  Conviction  for  any  Offence  punishable  on  No  Cer  • 
summary  Conviction  under  this  Act  shall  be  ouashed  for*^*^**"'®**^* 
Want  of  Form,  or  be  removed  by  Certiorari  into  any  of 
Her  Majesty's  Superior  Courts  of  Kecord ;  and  no  Warrant 
of  Commitment  snail  be  held  void  by  reason  of  any  Defect 
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therein,  provided  it  be  therein  allied  that  the  Party  has 
been  convicted,  and  there  be  a  valm  Conviction  to  sustain 
the  same. 
J^j^in  X^XIII.  All  Actions  and  Prosecutions  to  be  com- 
ings ~  menced  against  any  Person  for  anything  done  in  pursuance 
against  of  this  Act  shall,  in  England  or  Ireland^  be  laid  and  tried 
acting'  in  the  County  where  the  Fact  was  committed,  and  shall, 
under  this  in  England^  Ireland,  or  Scotland,  be  commenced  within 
^^^  Six  Months  after  the  Fact  committed,  and  not  otherwise ; 

Notice  di    *"*^  Notice  in  Writing  of  such  Action  and  of  the  Cause 
Action,      thereof  shall  be  given  to  the  Defendant  or  Defender  One 
Month  at  least  before  the  Commencement  of  the  Action ; 
Generah     ^nd  in  any  such  Action  brought  in  England  or  Ireland  the 
Issue.        Defendant  may  plead  the  General  Issue,  and  give  this  Act 
and  the  special  Matter  in  Evidence,  at  any  Trial  to  be 
had  thereupon,  and  in  Scotland  the  Defender  may  insist  on 
Tender  of  all  relevant  Defences ;  and  no  Plaintiff  or  Pursuer  shall 
AraeDds,    recover  in  any  such  Action  if  Tender  of  sufficient  Amends 
shall  have  been  made  before  such  Action  brought,  or  if  a 
sufficient  Sum  of  Money  shall  have  been  paid  into  Court 
after  such  Action  brought,  by  or  on  behalf  of  .the  Defend- 
ant or  Defender ;  and  if,  in  England  or  Ireland^  a  Verdict 
shall  pass  for  the  Defendant,  or  the  Plaintiff  shall  become 
Nonsuit,  or  discontinue  any  such  Action  after  Issue  joined, 
or  if,  upon  Demurrer  or  otherwise.  Judgment  shall   be 
given  against  the  Plaintiff,  or  if,  in  Scotland,  the  Verdict 
shall  be  for  the  Defender,  or  if  the  Pursuer  shall  abandon 
the  Action,  or  the  Court  shall  dismiss  it  as  irrelevant  or 
improperly  laid,   in  every  such  Case  the  Defendant  or 
Defender  shall  recover  his  full  Costs  as  between  Attorney 
and  Client,  and  have  tRe  like  Bemedy  for  the  same  as  any 
Defendant  or  Defender  has  by  Law  in  other  Cases ;  snd 
tliough  a  Verdict  shall  be  given  for  the  Plaintiff  or  Pursuer 
in  any  such  Action,  such  Plaintiff  or  Pursuer  shaU  not 
have  Costs  against  tlie  Defendant  or  Defender,  unless  tlie 
Judge  before  whom  the  Trial  shall  be  shall  certily  his 
Approbation  of  the  Action. 
onel^in     XXXIV.  All  high  Crimes  and  Offences,  and  Crimes 
Scotland.,  and  Offences,  against  this  Act,  which  may  be  committed 
in  Scotland,  shall  be  proceeded  against  and  tried  according 
to  the  Rules  and  Procedure  of  the  Criminal  Law  of  Scot- 
land ;  and  all  Proceedings  by  this  Act  made  competent 
before  any  Justice  or  Justices,  and  all  and  every  the  Powers 
and  Authorities  by  this  Act  given  to  or  conferred  upon  any 
such  Justice  or  J  ustices,  shall,  in  Scotland,  be  competent 
before  and  may  be  exercised  by  any  Sheriff,  Magistrate,  or 
Justice  of  the  Peace. 
Punish-         XXXV.  In  the  Case  of  every  Felony  punishable  under 
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the  Act,  every  Principal  in  the  Second  Degree,  and  every  ment  of 
Accessory  before  the  Fact,  shall  be  punishable  in  the  same  ^"^e^^* 
Manner  as  the  Principal  in  the  First  Degree  is  by  this  Second 
Act  punishable ;  and  every  Accessory  after  the  Fact  to]^®^'|^_ 
any  Felony  panishable  under  this  Act  shall  be  liable  to  be  sories. 
imprisoned  tor  any  Term  not  exceeding  Two  Years,  with 
or  without  Hard  Labour. 

XXXVI.  All  indictable  Offences  mentioned  in  this  Act  Offences 
which  shall  be  committed  within  the  Jurisdiction  of  the  ^^^^ 
Admiralty  of  England  or  Ireland  shall  be  deemed  to  be  Jurisdic- 
Offences  of  the  same  Nature  and  liable  to  the  same  Punish-  ^^^^^® 
tnents  as  if  they  had  been  committed  upon  the  Land  in  ™^  ^" 
England  or  Ireland,  and  may  be  dealt  with,  inquired  of, 
tried,  and  determined  in  any  County  or  Place  in  England 
or  Ireland  in  which  the  Offender  shall  be  apprehended  or 
be  in  Custody,  in  the  same  Manner  in  all  respects  as  if  the 
same  had  been  actually  committed  in  that  County  or 
Place,  and  in  any  Indictment  for  any  such  Offence,  or  for 
being  accessory  to  any  such  Offence,  the  Venue  in  the 
Margin  shall  be  the  same  as  if  such  Offence  had  been 
committed  in  such  County  or  Place,  and  the  Offence  itself 
shall  be  averred  to  have  been  committed  "  on  the  High 
Seas ;"  and  where  any  of  the  Crimes  and  Offences,  or  high 
Crimes  and  Offences,  mentioned  in  this  Act,  shall  be  com- 
mitted at  Sea,  and  the  Vessel  in  which  the  same  shall  be 
committed  shall  be  registered  in  Scotland,  or  touch  at  any 
Part  thereof,  the  Courts  of  Criminal  Law  of  Scotland  may 
inquire,  try,  and  determine  the  same  in  the  same  Manner 
as  if  such  Crime  and  Offence,  or  high  Crime  and  Offence, 
haji  been  committed  in  Scotland Lvroyided  that  nothing 
herein  contained  shall  alter  or  affect  any  of  the  Laws 
relating  to  the  Government  of  Her  Majesty's  Land  or 
Naval  Forces. 

XXXVn.  Where  any  Person  shall  have   been  con- What  ehaii 
victed  of  any  Offence  against  this  Act,  or  any  former  Act^^J^J^^ 
relating  to  the  Coin,  and  shall  afterwards  be  indicted  fordenceof 
anj  Ouence  against  this  Act  committed  subsequent  to  suchp"^*'**^ 
Conviction,  it  shall  be  sufficient  in  any  such  Indictjooent,  vious^™ 
after  charging  such  subsequent  Offence,  to  state  the  8ub-^^®'*<^«* 
stance  and  Effect  only  (oiuitting  the  formal  Part)  of  the 
Indictment  and  Conviction  for  the  previous  Offence ;  and 
a  Certificate  containing  the   Substance  and  Effect  only 
(omitting  the  formal  Part)  of  the  Lidictment  and  Convic- 
tion for  the  previous  Offonce,  purporting  to  be  rigned  by 
the  Clerk  of  the  Court  or  other  Officer  having  or  purport- 
ing to  have  the  Custody  of  the  Becords  of  the  Court  where 
the  Offender  was  first  convicted,  or  by  the  Deputy  of  such 
Clerk  (K*  Officer,  shall,  upon  Rnoof  of  the  Identity  of  the 
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Person  of  the  Offender,  be  sufficient  Evidence  of  the  pre- 
vioos  Conviction,  without  Proof  of  the  Signature  or  official 
Character  or  Authority  of  the  Person  appearing  to  haw 
sifrned  the  same,  or  of  his  Custody  or  Rigot  to  the  Custody 
01  the  Records  of  the  Court,  and  for  every  such  Certificate 
a  Fee  of  Six  Shillings  and  Eightpence,  and  no  more,  shall 
When  the  be  demanded  or  taken;  and  the  Proceedings  upon  any 
SottvicSon  Indictment  for  committing  any  Offence  after  a  previous 
utohe  Conviction  or  Convictions  shall  be  as  follows ;  (that  is  to 
^  Tri^  ^^y^')  ^^®  Offender  shall,  in  the  first  instance,  be  arraigned 
upon  so  much  only  of  the  Indictment  as  charges  the  subse- 
quent Ofience,  and  if  he  plead  Not  Guilty,  br  if  the  Court 
order  a  Plea  of  Not  Guilty  to  be  entered  on  his  Behalf,  the 
Jury  shall  be  charged,  in  the  first  instance,  to  inquire  con 
coming  such  subsequent  Offence  onlv;  and  if  they  find 
him  Guilty,  or  if  on  Arraignment  he  plead  Guilty,  he  shall 
then,  and  not  before,  be  asked  whether  he  had  been  pre- 
viously convicted  as  alleged  in  the  Indictment,  and  it  he 
answer  that  he  had  been  so  previously  convicted  the  Court 
may  proceed  to  sentence  him  accordingly,  but  if  he  deny 
that  ne  had  been  so  previously  convicted,  or  stand  mute  of 
Malice,  or  will  not  answer  directljr  to  such  Question,  the 
Jury  shall  then  be  charged  to  mquire  concerning  such 
previous  Conviction  or  Convictions,  and  in  such  Case  it 
shall  not  be  necessanr  to  swear  the  Jury  again,  but  the 
Oath  already  taken  oy  them  shall  for  all  Purposes  be 
deemed  to  extend  to  such  last-mentioned  Inquiry :  Pro- 
vided that  if  upon  the  Trial  of  any  Person  for  any  such 
subsequent  Offence  such  Person  snail  give  Evidence  of 
his  good  Character,  it^shall  be  lawful  for  the  Prosecutor, 
in  answer  thereto,  to  give  Evidence  of  the  Conviction  of 
such  Person  for  the  previous  Offence  or  Offences,  before 
such  Verdict  of  Guilty  shall  be  returned,  and  the  Jury 
shall  inquire  concerning  such  previous  Conviction  or  Con- 
victions at  the  same  time  that  tney  inquire  concerning  such 
subsequent  Offence. 
Pine  and  XaXVIII.  Whenever  any  Person  shaU  be  convicted 
kee^kTtibe^^  any  indictable  Misdemeanor  punishable  under  this  Act 
PeMe^n  the  Court  may,  if  it  shall  think  nt,  in  addition  to  or  in  lieu 
whatOaeee.  ^f  ^jjy  ^f  ^.j^g  Punishments  by  this  Act  authorized,  fine  the 
Offender,  and  require  him  to  enter  into  his  own  Recogniz- 
ances, and  to  find  Sureties,  both  or  either,  for  keeping  the 
Peace  and  being  of  good  Behaviour ;  and  in  case  of  any 
Felony  punishable  under  this  Act,  the  Court  may,  if  it 
shall  think  fit,  require  the  Offender  to  enter  into  his  own 
Recognizances,  and  to  find  Sureties,  both  or  either,  for 
keeping  the  Peace,  in  addition  to  any  Punishment  by  this 
Act  authorized;   provided  that  no  Person  shall  be  im- 
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prisoned  under  this  Clause  for  not  finding  Sureties  for  any 
Period  exceeding  One  Year. 

XXXIX.  Whenever  Imprisonment,  with  or  without  Hai-d 
Hard  Labour,  may  be  awarded  for  any  indictable  Offence  ^»^^''- 
under  this  Act,  the  Court  may  sentence  the  Offender  to  be 
imprisoned,  or  to  be  imprisoned  and  kept  to  Hard  Labour, 
in  the  Common  Gaol  or  House  of  Correction. 

XL.  Whenever  Solitary  Confinement  may  be  awarded  Solitary 
for  any  Offence  under  this  Act,  the  Court  may  direct  the  ment.°^ 
Offender  to  be  kept  in  Solitary  Confinement  for  any  Por- 
tion or  Portions  of  his  Imprisonment,  or  of  his  Imprison- 
ment with  Hard  Labour,  not  exceeding  One  Month  at  any 
One  Time,  and  not  exceeding  Three  Months  in  any  One 
Year. 

XLI.  Every  Offence  hereby  made  punishable  on  sum-  Summary 
mary  Conviction  may  be  prosecuted  m  England  in  the  ?''^*^^J'^*^" 
Manner  directed  by  the  Act  of  the  Session  nolden  in  thcE^iLnd 
Eleventh  and  Twelfth  Years  of  Queen  Victorioj  Chapter  ™Y^ 
Forty-three,  and  may  be  prosecuted  in  Ireland  before  Two  114^12  ^ 
or  more  Justices  of  the  Peace,  or  One  Metropolitan  or  Vict,  c  48, 
Stipendiary  Magistrate,  in   the  Manner  directed  by  theSidundw 
Act  of  the  Session  holden  in  the  Fourteenth  and  Fifteenth  the  i4  &  15 
Years  of  Queen  Vioioria^  Chapter  Ninety-three,  or  in  such    '°*''  °*  ^' 
other  Manner  as  may  be  directed  by  any  Act  that  may  be 
passed  for  Uke  Purposes;  and  all  Provisions  contained  in 
the  said  Acts  shall  be  applicable  to  such  Prosecutions  in 
the  same  Manner  as  if  they  were  incorporated   in   this 
Act :  Provided  that  nothing  in  this  Act  contained  shall  in  Exc&pt  in 
any  Manner  alter  or  affect  any  Enactment  relating  to^^JJJJ^^* 
Procedure   in   the   Case   of  any  Offence  punishable  on  MetropoU- 
summary  Conviction  within  the  Chj  of  London  or  t^^^^Lrict*'^ 
Metropolitan  Police  District,  or  the  Kecovery  or  Applica- 
tion or  any  Penalty  or  Forfeiture  for  any  such  Offence. 

XLII.  In  all  Prosecutions  for  any  Offence  against  this  costs  of 
Act   in   England^  which  shall   be  conducted   under  the^"»ec«- 
Direction  of  the  Solicitors  of  Her  Majestv's  Treasury,  the  ^""' 
Court  before  which  such  Offence  shall  be  prosecuted  or 
tried  shall  allow  the  Expenses  of  the  Prosecution  in  all 
respects  as  in  Cases  of  Felony ;  and  in  all  Prosecutions  for 
any  such  Offence  in  England  which  shall  not  be  so  con- 
ducted it  shall  be  lawful  for  such  Court,  in  case  a  Convic- 
tion shall  take   place,   but  not  otherwise,   to   allow  the 
Expenses  of  the  Prosecution  in  like  Manner;  and  every 
Order  for  the  Payment  of  such  Costs  shall  be  made  out, 
and  the  Sum  of  Aloney  mentioned  therein  paid  and  repaid, 
upon  the  same  Terms  and  in  the  same  Manner  in  all 
respects  as  in  Cases  of  Felony. 
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Ck)ininence-     XLIII.  This  Act  shall  commence  and  take  effect  on  the 
Act  °       First  Day  of  November  One  thousand  eight  hundred  and 
sixty -one. 


Cap.  CVn. 

An  Act  to  alter  and  ametid  the  Law  relating  to  Parochial 
and  Burgh  Schools^  and  to  the  Test  required  to  he  taken 
by  Schoolmasters  in  Scotland. — [6^A  August  1861.] 

Whereas  an  Act  was  passed  in  the  Forty-third  Year  of 
the  Reign  of  His  Majesty  George  the  Third,  Chapter  Fifty- 
43  o.  3,      four,  intituled  An  Act  for  making  better  I^rovision  for  the 
c.  64.         Parochial  Schoolmasters^  and  for  making  further  Regulations 
for  the  better  Government  of  the  Parish  Schools  in  Scotland : 
And  whereas  it  is  expedient  to  amend  the  said  Act,  and  to 
make  further  and  other  Provisions  for  the  Maintenance  and 
Government  of  the  said  Schoolmasters  and  Schools,  and  to 
abolish  the  Test  imposed  by  Law  on  Schoolmasters  in  Scot- 
land :  Be  it  enacted  by  the  Queen's  most  Excellent  Ma- 
•  jesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 

Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 
interpre-  I,  Where  not  inconsistent  with  the  Context,  the  fbUow- 
T^nL^  i"g  Expressions  shall  have  the  Meaning  herein-after  as- 
signed them ;  that  is  to  say. 

The  Expression  ^*  Parochial   School "  shall  mean    and 

include  every  School  established  or  to  be  established 

or  provided  for  under  the  said  recited  Act : 

The  Expression  ^^  Burgh  School"  shall  mean  and  include 

every  Burgh,  Grammar,  or  other  public  School,  not 

being  a  Parochial  School. 

Saiariefl  of      H.  From  and  after  the  Term  of  Martinmas  next  after 

toB  to  be**  ^^^  passing  of  this  Act  the  Salary  of  every  Schoolmaster  of 

not  less      any  Parochial  School  shall  not  be  less  than  the  Sum  of 

m^r'i^re^  Thirty-five  Pounds  nor  more  than  the  Sum  of  Seventy 

than  L.70   Pounds  per  Annum :  Provided  always,  that  where  Two 

Eut^here '  or  more  Schools  have  been  or  shall  be  established  in  anj 

Two  or      Parish  in  Terms  of  the  said  Act  the  Total  Amount  of 

Schools,     ^^^  Salary  payable  to  the  Schoolmasters  therein  shall  not 

Salaries  not  be  less  than  Fifty  Pounds  nor  more  than  Eighty  Pounds 

tha^L^o  P^  Annum,  to  be  apportioned  among  the  said  Schodmas- 

nor  more    ters  as  the  Heritors  shall  determine,  in  the  Manner  provided 

than  L.80.  \^j  ^]^q  ^[J[  ^q^  .  j^ J  ^j,^  Salaries  herein  provided  shall 

be  in  lieu  of  the  Salaries  payable  under  the  Provisions  of 
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the  said  Act :  Provided  also,  that  it  shall  be  lawful  for  the 
Heritors,  if  thej  shall  think  fit,  to  make  any  Addition 
granted  by  them  to  the  Salary  of  any  Schoolmaster  beyond 
the  minimum  Amount  hereby  fixed  to  be  dependent  upon 
the  Number  of  Scholars  receiving  Instruction  in  his  School, 
under  such  Regulations  as  they  may  deem  expedient. 

III.  The  ^finister  of  every  Parish  in  which  there  is  a^*^^*^^ 
Parochial  School  shall,  within  Three  Months  from  and  Heritor  ^ 
after  the  passing  of  this  Act,  and  on  every  Occasion  of  a  »"<*  Mini- 
Vacancy  in  the  Office  of  Schoolmaster  within  Six  Weeks  p^^*yabio 
after  such  Vacancy  shall  have  taken  place,  call  a  Meeting  ^  Money 
of  the  Heritors  together  with  the  said  Minister,  in  thoTemgnnd 
Manner  prescribed  in  the  said  recited  Act,  for  the  Purpose  binder  Con- 
of  fixing  the  Salary  of  the  Schoolmaster  under  this  Act,  ^'jj'^^"^'^ 
subject  always  to  the  Appeal  provided  in  the  said  recited 
Act;  and  the  Salary  to  be  so  fixed  shall  be  payable  in 
Sterling  Money,  at  the  same  Terms  and  under  the  same 
Conditions,  Provisions,  and  Regulations  as  are  at  present 
in  use ;  and  in  case  in  regard  to  any  Parish  such  Meeting 
shall  not  have  been  held  or  the  Salary  shall  not  have  been 
fixed  in  Manner  and  within  the  Period  herein  prescribed, 
the  Salary  shall,  until  such  Meeting  shall  have  been  held 
and  such  Salary  so  fixed,  be  held  as  fixed  at  the  Amount 
of  Fifty  Pounds  per  Annum,  which  Amount  shall  be  pay- 
able to   the   Schoolmaster  in   manner  herein-before  pre- 
scribed ;  and  where  Two  or  more  Schools  have  been  esta- 
blished in  any  One  Parish,  the  said  Sum  of  Fifty  Pounds 
shall  be  payable  to  the  several  Schoolmasters  thereof,  in 
the  same  x'roportion  according  to  which  their  several  Sala* 
ries  were  payable  before  the  passing  of  this  Act :  Provided 
always,  that  where  any  Parish  shall  be  vacant  at  the  Time 
of  the  passing  of  this  Act,  or  become  vacant  before  any 
such  Mieeting  shall  be  called,  or  where  any  Minister  shall 
decline  or  delay  calling  such  Meeting,  after  having  been  re- 
quired so  to  do  by  any  Heritor  or  Heritors  holding  not  less 
than  One  Third  of  the  Valuation  of  the  Parish,  it  shall  be 
competent  for  such  Heritor  or  Heritors  to  call,  by  Notice 
affixed  to  the  Door  of  the  Parish  Church,  and  either  a 
Circular  sent  to  each  Heritor,  or  an  Advertisement  pub- 
lished in  a  Newspaper  of  general  Circulation  in  the  Dis- 
trict, a  Meeting  for  the  Purpose  of  fixing  the  Salary  of  the 
Schoolmaster  under  this  Act,  and  the  Salary  fixed  at  such 
Meeting  within  the  Limits  specified  in  this  Act  shall  be 
the  Salary  of  the  Schoolmaster  or  Schoolmasters. 

ly.  At  the  Meeting  aforesaid  it  shall  be  lawful  for  the^"^?J 
Heritors  and  Minister  to  resolve  to  discontinue,  from  and  continue 
after  a  Date  to  be  fixed  by  them,  any  subsisting  Side  ^^^^'^'^e 
School  in  the  Parish  :  Provided  always,  tfeat  if  such  Side  schools. 
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School  is  not  vacant  at  the  Date  of  such  Meedngthev 
shall  provide  to  the  Schoolmaster  thereof  during  his  Life, 
from  and  after  its  Discontinuance,  an  annual  Pajmeot 
eaual  in  Amount  to  the  full  Salary  to  which  at  the  Date 
or  the  passing  of  this  Act  he  had  right  by  Law,  under  the 
Provisions  of  the  said  recited  Act,  together  with  the  annul 
Value  of  any  Dwelling  House  to  which  he  may  have  been 
entitled  as  such  Schoolmaster,  as  the  same  is  or  shall  be 
valued  by  the  Assessor  for  the  County,  which  Amount  shall 
be  assessed,  levied,  and  paid  over  and  above  the  Salaries 
payable  under  this  Act,  and  in  like  Manner  as  such  Sala- 
ries are  hereby  directed  to  be  assessed,  levied,  and  paid. 
"*"*^        V.  It  shall  be  lawful  for  the  Heritors  and  Minister,  at 
SSh  a  "   the  Meeting  aforesaid,  or  at  ariv  subsequent  Meeting  duly 
Female      called  for  that  Purpose,  to  resolve  that  a  Female  Teacher 
®*^^®^'     shall  be  established,  to  give  Instruction  in  such  Branches 
of  Female  Industrial  and  Household  Training,  as  well  as 
of  Elementary  Education,  as  they  shall  then  or  &om  Time 
to  Time  prescribe,  and  to  provide,  over    and  above  the 
Salary  herein-before  mentioned,  a  yearly  Sum  not  exceed- 
ing Thirty  Pounds  as  a  Salary  for  such  Female  Teacher, 
which  vearly  Sum  shall  be  assessed,  levied,  and  paid  in 
like  Manner  as  such  herein-before  mentioned  Salary  is 
herebv  directed  to  be  assessed,  levied,  and  paid ;  and  it 
shall  be  lawful  for  the  said  Heritors  and  Minister  to  engage 
and  appoint  such  Female  Teacher  for  such  Period  of  lime 
and  on  such  Terms  and  Conditions  as  shall  be  agreed  on. 
Sid^Schooi     VI.  It  shall  be  lawful  for  the  Heritors  and  Minister,  at 
may'bo're-  such  Meeting  as  aforesaid,  to  resolve  to  require  the  Teacher 
quired  to    of  any  Side  School  in  the  Parish,  on  a  Notice  of  not  less 
inciSItiing  ^^^^n  Three  Months,  to  resign  his  Office,  on  their  providing 
Salaries,     to  him  during  his  Life  an  annual  Payment  equal  in  Amount 
STngTa'de^o.^l^efull  Salary  to  which  at  the  Date  of  the  passing  of 
for  him      this  Act  he  had  right  by  Law,  under  the  Provisions  of  the 
iSe"^       said  recited  Act,  together  with  the  annual  Value  of  any 
Dwelling  House  to  which  he  may  have  been  entitled  as 
such  Schoolmaster,  as  the  same  is  or  shall  be  valued  by  the 
Assessor  of  the  County,  which  Amount  shall  be  assessed, 
levied,  and  paid  over  and  above  the  Salaries  payable  under 
this  Act,  and  in  like  Manner  as  such  Salaries  are  hereby 
directed  to  be  assessed,  levied,  and  paid ;  and  at  the  Ex- 
piry of  Three  Months  from  Notice  as  aforesaid,  if  such 
Teacher  shall  not  previously  have  given  in  his  Resigna- 
tion, the  Heritors  and  Minister  having  made  Provision 
for  such  annual  Payment  as  aforesaid,  the  Right  of  such 
Teacher  to  his  Office  shall  cease  and  determine. 

where'^not       ^11-  I^  '^  ^"y  Pa™'^  ^^^  Salary  shall  have  been  fixed 
fixed  at  tho  at  a  yearly  Sum  less  than  the  maximum  Amount  herein- 
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before  specified,  it  shall  be  lawfnl  to  the  Heritors  and  Mi- maximum 
nister,  at  any  Meeting  to  be  called  and  held  in  the  Manner  ^^y^' 
before  prescribed,   from  Time  to  Time  to  increase  the  increased. 
Amount  of  such  Salary,  provided  the  same  shall  not  ex- 
ceed the  said  maximum  Amount,  and  on  any  Vacancy  in 
the  Office  of  Schoolmaster  from  Time  to  Time  to  reduce 
the  Salary,  so  that  it  shall  not  be  less  than  the  minimum 
Salary  herein-befbre  specified ;  provided  that  it  shall  be 
the  Duty  of  the  Minister  to  call  such  Meeting  only  on  the 
Requisition  of  any  Heritor  or  Heritors  being  Proprietors 
of  not  less  than  One  Fourth  Part  of  the  whole  Lands  and 
Heritages  situate  within  the  Parish. 

VIIL  In  case  the  Heritors  shall,  previously  to  the  pass-  Office  of 
ing  of  this  Act,  have  entered  into  any  Agreement  with  the  ^^r may 
Schoolmaster  of  any  Parish  for  his  Retirement  from  the  be  declared 
Performance  of  the  Duties  of  his  Office,  on  Payment  to  ^jj^^'re- 
him  of  a  retiring  Allowance  or  otherwise,  it  shall  be  lawful  tiring 
to  the  Heritors,  at  any  Meeting  to  be  called  and  held  ^^^^^J^^ 
aforesaid,  to  declare  the  Office  of  Schoolmaster  of  such  been  agreed 
Parish  vacant,  and  to  proceed  to  elect  another  Schoolmas-  JJJ^^  Heri- 
ter,  and  to  grant  such  retiring  Allowance  or  other  Terms  tors  and 
to  such  retiring  Schoolmaster  as  may  have  been  agreed  S^^^J^^" 
upon  as  aforesaid,  payable  during  the  Bemainder  of  his 
Life,  which  retiring  Allowance  shall  be  payable  in  all  re- 
spects in  like  Manner  with  the  Salary  of  the  School- 
master. 

IX.  The  Sixteenth  Section  of  the  said  recited  Act  shall  Examina- 
be  and  is  hereby  repealed ;  and  in  place  of  the  Examina-^m^ne^^*' 
tion  by  the   Presbytery  therein  prescribed  it  is  hereby  appointed 
enacted  as  follows;  viz.,  ^^S«t 

(1.)  It  shall  be  the  Duty  of  the  University  Court  ofcomeinthe 
each  University  in  Scotland^  as   soon   as  conve- 1|[^^^" 
niently  may  be,  and  in  no  Case  later  than  Two  tion  by  the 
Months  after  the  passing  of  this  Act,  and  there- ■^^^^^y^^'y- 
after  fi'om  Time  to  Time,  to  appoint  Six  Persons 
to  be  Examiners  of  Parochial  Schoolmasters,  Three 
of  such  Persons  being  Professors  in  the  Faculty  of 
Arts,  and  Three  of  such  Persons  being  Professors 
in  the  Faculty  of  Divinity  of  the  University  : 
(2.)  The  Persons  so  appointed   shall  continue  to  be  Examiners 
Examiners  during  Two  Years  from  and  after  the  office  for  ** 
date  of  their  respective  Appointments,  and  until  Two  Years, 
other  Persons  shall  have  been  in  like  Manner  ap-  b^ Ve^ap- 
pointed  in  their  Room ;  provided  that  it  shall  be  law-  pointed; 
ml  to  the  University  Court  to  re-appoint  all  or  any  *fg^^°^°" 
of  the  same  Persons  to  be  such  Examiners,  and  to  filled  up. 
fill  up  from  Time  to  Time  any  Vacancy  which  may 
occur  by  the  Death,  Resignation,  or  Disqualification 
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EzamineiB 
to  make 
and  publish 
BfSgula- 
tions  with 
Approval 
of  Univer- 
sity Court 


Scotland  to 
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into  Four 
Districts 
as  in  Sche- 
dule (A.) 
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elected 
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masters to 
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ed by  the 
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of  any  of  the  Examiners ;  and  it  shall  be  lawful  to 
each  of  the  Persons  so  appointed  to  nominate  as  his 
Deputy,  with  Power  to  act  as  his  Substitute  in  case 
of  nis  Absence  at  any  Meeting  of  the  Examinefs, 
any  Person  who  may  have  become  a  Graduate  in 
Arts  of  the  University  not  later  than  Three  Yean 
prior  to  such  Nomination;  provided  that  such 
Nomination  shall  be  approved  by  the  University 
Court,  and  also  provided  that  the  Persons  nomi- 
nated by  such  Examiners  as  are  Professors  in  the 
Faculty  of  Divinity  shall  be  Ministers  or  Licen- 
tiates of  the  Charch  of  Scotland : 

(3.)  It  shall  be  lawful  to  the  Examiners  to  make,  on  or 
before  the  Eleventh  Day  o{  November  One  thousand 
ei^ht  hundred  and  sixty-one,  and  thereafter  fiom 
Time  to  Time,  such  Regulations  as  they  shall  see 
fit  in  regard  to  the  Time  and  Manner  of  Exami^ 
nations,  and  as  to  the  Subjects  to  which  the  same 
shall  extend,  and  to  regulate  the  Notice  to  be  given 
thereof,  regard  being  always  had  in  the  framin^f 
these  Regulations  to  the  Circumstances  of  each 
particular  District;  provided  that  such  R^ula- 
tions  shall  be  approved  of  bv  the  University  Court; 
and  the  said  Regulations,  when  so  approved,  shall  be 
published  by  Advertisement  in  sucn  Manner  as  the 
University  Court  shall  direct ;  and  the  Examiners 
may  appoint  One  of  their  own  Number,  or  any  One 
of  their  Substitutes,  to  act  as  their  Secretary ;  and 
such  Examinations  shall  be  held  within  the  Build- 
ings of  the  University,  and  at  such  Time  and  Place 
as  shall  be  fixed  by  the  University  Court : 

(4.)  For  the  Purposes  of  the  Examination  of  Parochial 
Schoolmasters  the  Parochial  Schools  in  Scotland 
shall  be  and  are  hereby  distributed  into  Four  Dis- 
tricts, each  in  connection  with  One  of  the  Univer- 
sities, as  set  forth  in  the  Schedule  (A.)  hereto  an- 
nexed : 

(5.)  Every  Person  elected  to  be  a  Parochial  School- 
master under  the  Provisions  of  this  and  the  said 
recited  Act,  and  every  Person  elected  to  be  a 
Schoolmaster  under  the  Provisions  of  the  Act  of 
the  First  and  Second  Years  of  the  Reign  of  Her 
Majesty,  Chapter  Eighty-seven,  shall,  before  his 
Admission  to  the  said  Office,  and  as  a  Condition 
thereof,  submit  himself  to  the  Trial  and  Examina- 
tion of  the  Examiners  for  the  District  to  which  the 
Parish  for  which  he  has  been  elected  appertains,  as 
to  his  Fitness  and  Qualifications  for  the  Duties  of 
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the  said  0£Sce  ;  and  being  foond  Qualified,  the  said 
Examiners  shall  furnish  to  him  a  Certificate  to  that 
Effect  subscribed  by  them  or  by  a  Majority  of  their 
Number,  which  Certificate  shall  be  conclusive  Evi- 
dence that  he  has  passed  the  requisite  Examina- 
tion, and  been  found  Qualified  for  the  said  Ofiice, 
and  the  Examiners  shall  have  Power,  with  Consent 
of  the  Committee  of  the  Privy  Council  on  Educa* 
tion,  to  require  the  Attendance  at  anv  such  Elzami- 
nation,  for  the  Purpose  of  assisting  therein,  of  One 
of  Her  Majesty's  Inspectors  of  Schools. 
X.  It  shall  be  lawful  for  the  Persons  entitled  to  elect  kecton  . 
any  Burgh  or  Parochial  Schoolmaster,  if  they  shall  see  fit,  °^^^^'' 
instead  of  electing  some  One  Person  to  the  Vacant  Office,  SLy  choose 
to  choose  and  nominate  Two  Persons  or  Three  Persons  to™o"*^ 
be  tried  by  the  Examiners,  whose  Duty  it  shall  be  to  make  dTte  to  be ' 
Trial  of  the  comparative  Fitness  and  Qualifications  of  the  tried  by 
Persons  so  chosen  and  nominated,  and  to  determine  which  **™*^®"' 
of  them  is  the  best  qualified  and  most  fit  for  the  School 
with  reference  to  which  they  have  been  so  chosen,  and  to 
give  the  Person  so  preferred  by  them  a  Certificate  to  ^t 
effect,  and  such   Certificate,  along  with  the  Minute  of 
Nomination  by  the  Persons  entitled  to  elect,  and  also,  in 
the  Case  of  a  Parochial  Schoolmaster,  the  Certificate  of  his 
having  emitted  the  Declaration  herein-affcer  set  forth,  shall 
complete  the  Right  of  the  Person  so  preferred  to  the  Office 
of  Schoolmaster :  Provided  always,  that  if  the  Examiners 
shall  not  be  satisfied  of  the  Fitness  and  Qualifications  of 
any  of  the  Persons  nominated  as  aforesaid,  they  may  de- 
cline to  grant  a  Certificate  to  any  of  them,  of  which  De- 
clinature they  shall  forthwith  cause  Intimation  to  be  made 
to  the  Persons  having  the  Right  of  Election ;  and  provided 
further,  that  in  the  event  of  two  or  more  Candidates  for  the 
Office  of  Schoolmaster  being  remitted  by  the  Heritors  and 
Minister  to  the  Examiners  for  competitive  Examination, 
the  Heritors  shall  pav  to  each  of  the  Examiners  a  Fee  of 
Ten  Shillings  for  each  additional  Candidate  so  examined ; 
and  in  the  event  of  the  Magistrates  of  any  Burgh  remitting 
any  Candidate  for  Examination  to  the  Examiners,  they 
shall  pay  to  each  of  the  Examiners  a  Fee  of  One  Pound 
One  Shilling  if  there  be  only  One,  and  a  Fee  of  Ten  Shil- 
lings for  each  additional  Candidate. 

A.I.  It  shall  be  lawful  to  the  Commissioners  of  HerCommis- 
Majesty's  Treasury  to  pay  out  of  any  Monies  which  may  ^le^Trea! 
be  voted  by  Parliament  for  that  purpose  the  Sum  of  One  sury  to  pav 
Pound  One  Shilling  to  each  of  the  said  Examiners  for  *nd^j*^^|J^'^ 
in  respect  of  every  Person  examined  by  them  under  the  miDen  in 
Provisions  of  this  Act,  and  also  the  Sum  of  Fifteen  Shil- '«»P«^^  o' 
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mto^ti  *n "  ^^S^  ^^^  ®*^^  ^^^^  Examination  to  the  Secretary  of  the 
^d'lStf °to  Examiners,  out  of  which  Sum  he  shall  defray  the  Expense 
their  Secre- of  the  Advertisements  required  by  this  Act  and  other  inci- 

^  dental  Expenses. 

ParochjAi        XII.  From  and  after  the  passing  of  this  Act,  it  shall 
^°^te^"    t'^*^^  ^®  necessary  for  any  Schoolmaster,  or  for  any  Person 
to^  ^^  elected  a  Schoolmaster,  of  any  Parochial  School,  or  of  any 
<3L"i*^*o    School  under  the  Provisions  of  the  Act  of  the  First  and 
feSonof'   Second  Years  of  the   Reign   of   Her  Majesty,  Chapter 
Faith  or     Eighty-seven.  to  profess  or   subscribe  the  Confession  of 
buttomak^F^^itlij  OT^  ^^^  Formula  of  the  Church  of  Scotland,  or  to 
•  lyDecUre-  profess  that  he  will  submit  himself  to  the  Government  and 
undwuke*  Discipline  thereof:    Provided  always,  that  every  Person 
to  conform  elected  a  Schoolmaster  of  any  such  School  shall,  as  a  Con- 
ShOTter      dition  of  the  Office,  and  before  Admission  thereto,  produce 
Catechism,  before  the  Principal,  or,  in  case  of  his  Absence  or  Inability 
to  act,  before  One  or  other  of  the  Professors  in  the  Faculty 
of  Divinity  of  the  University  in  which  he  has  been  exa- 
mined, an  extract  or  certified  Copy  of  the  Minutes  of  his 
Election,  together  with  the  said  Certificate  by  the  Exami- 
ners, and  shall  in  the  Presence  of  the  Principal  or  Pro- 
fessor emit  and  subscribe  a  Declaration  in  the  following 
Terms ;  that  is  to  say, 

"I  A.B.  do  solemnly  and  sincerely,  in  the  Presence  of 
God,  profess,  testify,  and  declare.  That,  as  Schoolmaster 
of  the  Parochial  School  at  in  the  Parish  of 

,  and  in  the  Discharge  of  the  said  Office,  I 
will  never  endeavour,  directly  or  indirectly,  to  teach  or 
inculcate  any  Opinions  opposed  to  the  Divine  Authority  of 
the  Holy  Scriptures,  or  to  the  Doctrines  contained  in 
the  Shorter  Catechism  agreed  upon  by  the  Assembly  of 
Divines  at  Westminster,  and  approved  by  the  General 
Assemblv  of  the  Church  of  Scotland,  in  the  Year  One 
thousana  six  hundred  and  forty-eight ;  and  that  I  will 
faithfully  conform  thereto  in  my  teaching  of  the  said 
School,  and  that  I  will  not  exercise  the  Functions  of  the 
said  Office  to  the  Prejudice  or  Subversion  of  the  Church 
of  Scotland  as  by  Law  established,  or  the  Doctrines  and 
Privileges  thereof." 

And  the  Person  elected  to  be  Schoolmaster,  having  made 
such  Productions  and  Declaration,  shall  be  furnished  with 
an  Attestation  to  that  Effect  subscribed  by  the  said  Prin- 
cipal or  Professor,  which  Attestation  shall  complete  his 
Right  to  the  Emoluments  provided  by  this  Act. 
TfTbo^*^'^      XIII.  It  shall  be  competent  for  the  Presbytery  of  the 
Bounrk      Bounds,  or  for  the  Heritors,  whensoever  they  shall  see 
may  pre-    Cause  for  instituting  Proceedings  against  the  Schoolmaster 
pirinVtr"  of  any  Parish,  for  Contravention  of  the  said  Declaration, 
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to  present  a  Complaint  to  One  of  Her  Majesty's  Principal  Secretary 
'Secretaries  of  State  against  such  Schoolmaster;  and  itlgj^!^ 
shall  be  lawful  to  the  Secretary  of  State  thereupon  to  ap-  School- 
point  a  Commission  to  inquire  into  the  said  Cnarge,  and  »"'""*''" 
to  censure,  suspend,  or  deprive  such  Schoolmaster,  as  they 
shall  find  to  be  just ;  provided  that  no  such  Sentence  shall 
take  effect  until  it  has  been  confirmed  and  approved  of  by 
the  Secretary  of  State. 

XIV.  So  much  of  the  Twenty-first  Section  of  the  said  Ji>rf«dic- 
reciied  Act  as  provides  that  the  Presbyteiy  shall  take  co^i-  p^bytery 
zance  of,  and,  if  they  see  Cause,  proceea  by  Libel  against  in  Oaees  of 


•^  immoral 


or 


any  Schoolmaster  in  respect  of  any  Complaint  charging  J5^"^^| 
him  with  immoral  Conduct,  or  cruel  and  improper  Treat- Cruelty 
ment  of  the  Scholars  under  his  Charge,  is  hereby  repealed ;  J^SIe**™* 
and  in  lieu  thereof  it  is  hereby  enacted.  That  it  snail  be  Sheriff. 
lawful  to  the  Heritors  and  Ministers,  or  the  Clerk  of  the 
Presbyteiy  of  the  Bounds,  by  the  Authority  of  the  said 
Presbytery,  given  on  the  Application  of  the  Heritors  and 
Minister,  or  of  any  Six  Heaas  of  Families  in  the  Parish 
whose  Children  are  attending  the  School,  to  make  a  Com- 
plaint in  Writing  to  the  Sheriff  of  the  County  in  which 
the  School  is  situate,  charging  the  Schoolmaster  with  im- 
moral Conduct,  or  cruel  and  improper  Treatment  of  the 
Scholars  under  his  Charge,  and  specifying  in  such  Com- 
plaint the  particular  Acts  in  respect  of  which  the  Com- 
plaint is  made ;  and  a  Copy  of  such  Complaint  shall  be 
served  upon  the  Schoolmaster,  who  shall  be  required,  on  an 
InducisB  of  Fourteen  Days,  to  appear  before  the  Sheriff,  by 
himself  or  his  Agent,  to  answer  to  the  said  Complaint ;  and 
the  Schoolmaster  accused  shall,  if  he  deny  the  Charge,  if 
he  think  fit,  answer  the  Particulars  of  the  Complaint,  such 
answer  to  be  in  Writing,  and  to  be  lodged  within  the  said 
Fourteen  Days,  or  may,  when  the  Cause  comes  to  be  tried, 
state  his  Plea  to  be  Not  Cruil^ ;  and  the  Sheriff  shall 
thereafter  proceed  to  the  Trial  of  the  Complaint,  and  take 
the  Evidence  in  the  same  Way  as  and  under  the  same 
Rules  as  those  which  are  in  force  in  the  Sheriff  Court  in 
regard  to  Process  in  Civil  Causes ;  and  in  the  event  that 
he  shall  find  such  Complaint  or  any  material  and  relevant 
Part  thereof  to  be  proved,  the  Sheriff  shall  give  Judgment 
accordingly,  and  shall  pass  such  Sentence  of  Censure,  Sus- 
pension, or  Deprivation  as  in  his  Opinion  the  Case  re- 
Juires,  which  Sentence  shall  be  final  and  not  subject  to 
Review,  and  shall  have  all  the  Effects  consequent  before 
the  passing  of  this  Act  on  any  similar  Sentence  of  any 
Presbytery  under  the  Provisions  of  the  last-recited  Section 
of  the  said  Act,  and  no  Sentence  of  Censure,  Suspension, 
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or  Deprivation  otherwise   pronounced  on  such  Chaises 
shall  be  valid  or  effectual :    Provided  always,  that  where 
Sentence  of  Suspension  shall  be  pronounced  the  Salary  of 
the  Schoolmaster  in  respect  of  his  Office  shall  cease  and 
determine  from  the  Date  of  such  Sentence  until  the  next 
Term  of  Whitsunday  or  Martinmas  following  the  Expira- 
tion of  the  Term  of  Suspension  specified  in  such  Sentence, 
and  the  Salary  accruing  during  the  said  Period  shall  be 
applied  by  the  Heritors  and  Minister  towards  providing  a 
Substitute  for  such  Schoolmaster  during  the  Period  of  the 
Suspension. 
ExpoM««     •  aV.  The  Sheriff  shall  by  his  Decemiture  ascertain  and 
thrcom-  ^  specify  the  Amount  of  the  Expenses  properly  incurred  by 
piainera  to  txie  Complainers  in  the  Proceedings  connected  with  any 
out'of*ti?e   Complaint    against  the    Schoolmaster  of  any   Parochial 
Kogue       School ;  and  Uie  Complainers  shall  be  entitled  to  recover 
Money,      ^j^^  Amount  SO  ascertained  from  the  Collector,  and  out  of 
the  readiest  Proceeds  of  the  Assessments  commonly  called 
the  Rogue  Money  levied  for  the  County  within  which  the 
School  IS  situate,  under  the  Provisions  of  an  Act  passed  in 
the  Eleventh  Year  of  the  Reign  of  His  Majesty  George  the 
First,  Chapter  Twenty-six ;  and  the  Receipt  of  the  Agent 
of  the  Complainers  shall  hie  a  sufficient  oischai^  to  the 
said  Collector  for  any  Payments  so  made  by  him  out  of 
the  said  Rogue  Money  or  Assessments, 
cfa^ If       X  VL  So  much  of  the  Second  Section  of  the  said  recited 
the  recited  Apt  as  provides  that  where  the  Salaries  of  Parochial  School- 
i^g  an^^'*^  masters  had  been  before  the  passing  thereof  payable  in  Grain 
Estimate  of  or  Meal,    such  Salary  in  Grain  or  Meal  should  continae 
^Gm*n  to*®  be  paid,  and  also  tlie  Third,  Fourth,  and  Sixth  Sections 
be  made  at  of  the  Said  recitcd  Act,  shall  be  and  are  hereby  repealed; 
PerioS^^^  and  it  is  hereby  declared  and  provided,  that  tfie  Right  of 
electing  a  Parochial  Schoolmaster,  juro  devoluio^  conferred 
by  the  Fifteenth  Section  of  the  said  recited  Act  on  the 
Commissioners  of  Supply  of  the  County,  after  the  Expira- 
tion of  Four  Months  nrom  the  Time  when  the  Vacancy  in 
any  Parochial  School  shall  have  taken  place,  shall  not  arise 
or  accrue  to  the  Commissioners  of  Supply  until  the  Ex- 
piration of  Six  Months  from  the  time  of  such  Vacancy. 
School-  XVn.  Where  in  any  Parish  it  shall  be  necessary  to 

House' to    provide  a  House  for  the  Parochial  Schoolmaster,  in  Terms 
consist  of   of  the  recited  Act,  and  of  an  Act  passed  in  the  First  and 
Apart-       Second  Years  of  the  Reign  of  Her  present  Majesty,  in-  ^ 
ments.       tituled  An  Act   to  faeilitate  the  Foundation  and  JEndo^ 
ment  of  additional  Schools  in  Scotland,  or  either  of  them, 
such  House  shall  consist  of  at  least  Three  Apartments  be- 
sides the  Kitchen. 
Act  not  to       XVni.  Nothing  in  this  Act  shall  be  held  to  interfere 
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with  any  Arrangement  which  may  have  been  conciaded  interfere 
between  the  Heritors  and  Schoolmaster  of  any  Parish  for  Ilrang©- 
the  Retirement  of  such  Schoolmaster,  except  as  regards  ^nts  aa  to 
the  House  and  Garden,  and  Premises  attached  thereto,  of  School' 
which  shall  in  every  Case  be  made  over  at  the  Term  of  master. 
Whitsunday  next  after  the  passing  of  this  Act  to  the  Person 
actually  discharging  the  Duties  of  Schoolmaster,  and  where 
the  Use  of  such  Premises  may  have  formed  Part  of  a  re* 
tiring  Allowance,  the  Heritors  shall  make  reasonable  Com- 
pensation to  the  £x-Schoolmaster. 

XIX.  In  case  it  shall  be  found,  on  a  Report  by  One  of  Heritors 
Her  Majesty's  Inspectors  of  Schools,  made  on  the  Anplica- J^^^'^y^ 
tion  of  the  Heritors  of  the  Parish,  and  concurred  in  oy  the  permit  or 
Presbytery  of  the  Bounds,  that  the  Schoolmaster  of  any  g^^. 
Parish  is  disqualified  because  of  Infirmity  or  Old  Age  for  master  to 
the  due  Performance  of  the  Duties  of  his  Office,  or  that^^^f*^' 
from  Negligence  or  Inattention  he  has  failed  efficiently  to 
discharge  such  Duties,  it  shall  be  lawful  to  the  Heritors 

and  Minister,  at  any  Meeting  called  and  held  as  aforesaid, 
to  permit  or  require  such  Schoolmaster  to  resign  his  said 
Office,  and  in  case  of  his  refusal  so  to  do,  to  dismiss  or 
suspend  such  Schoolmaster,  and  when  necessary  to  declare 
the  School  vacant ;  and  in  every  Case  of  such  Resignation 
the  Heritors  and  Minister  may  grant  to  such  Schoolmaster 
a  retiring  Allowance  payable  diuing  the  Remainder  of  his 
Life ;  provided  that  where  such  Resignation  shall  not  be 
occasioned  by  any  Fault  on  the  Part  of  the  Schoolmaster, 
the  Heritors  shall  grant  a  retiring  Allowance  the  Amount 
whereof  shall  not  bfe  less  than  Two  Third  Parts  of  the 
Amount  of  the  Salary  pertaining  to  said  Office  at  the  Date 
of  such  Resignation  thereof,  and  shall  not  exceed  the  gross 
Amount  of  such  Salary,  which  retiring  Allowance  sfaw  be 
payable  in  all  respects  in  like  Manner  with  the  Salary  of 
the  Schoolmaster ;  provided  also,  that  no  Schoolmaster  shall 
be  suspended  for  a  longer  Period  than  Three  Months,  or 
be  dismissed  for  Neglect  of  Duty,  excepting  under  the  above 
Provisions. 

XX.  In  all  Cases  in  which  the  Minister  and  Heritors  MiniBter 
are  by  this  Act  empowered  to  provide  a  retiring  Allowance  ^^eritore 
for  a  Schoolmaster  who  shall  resign  or  shall  oe  removed  may  grant 
from  his  Office,  it  shall  be  lawful  for  them,  if  they  see  fit,  Sfowance 
to  provide  for  such  Schoolmaster,  in  addition  to  such  AUow-  to  Schoc»i- 
ance,  and  in  like  Manner,  a  further  yearly  Sum,  equal  in  "^^oq  J, 
Amount  to  the  annual  Value  of  any  Dwelling  House  and  retiring 
Garden  to  which  he  may  be  entitled  as  such  Schoolmaster,  Allowance. 
as  the  same  shall  be  valued  by  the  Assessor  for  the  County. 

XXI.  The  whole  Provisions  of  an  Act  passed  in  the^.*^^!^^ 
Twentieth  and  Twenty-first  Years  of  the  Reign  of  Herrepeied.  ' 
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School- 

mastenin 

Boyal 


present  Majesty^  Chapter  Fifty-nine,  intituled  An  Act  ton- 
ceming  tlie  Parochial  Schoolmasters  in  Scotland,  shall  be 
and  are  hereby  repealed. 

XXII.  From  and  after  the  passing  of  this  Act,  it  shall 
^            not  be  necessary  for  any  Person  elected  to  be  a  School- 
Burghs  not  master  of  any  Burgh  School  to  profess  or  subscribe  the 
quu^    Confession  of  Faith,  or  the  Formula  of  the  Church  of  Scot- 
mgn  Con-   londy  QT  to  DTofess  that  he  will  submit  himself  to  the  Govern- 
JSI^**^^'   ment  and  Discipline  thereof,  nor  shall  any  such  School- 
Formula  of  master  be  subject  to  the  Trial,  Judgment,  or  Censure  of 
SoSmcl'  the  Presbytery  of  the  Bounds  for  his  Sufficiency,  Qualifi- 
cations, or  Deportment  in  his  Office,  any  Statute  to  the 
contrary  notwithstanding ;  and  this  Enactment  shall  be  a 
sufficient  Defence  in  answer  to  any  Proceedings  against 
any  Schoolmaster  of  any  Burgh  School  in  respect  that  he 
has  not  made  such  Profession  or  Subscription. 

XXIII.  Nothing  herein  contained  shall  repeal,  alter,  or 
affect  the  Provisions  of  the  recited  Act,  or  of  any  other  Act 
relating  to  Parochial  Schools  or  Schoolmasters  in  Scotlandy 
exceptmg  in  so  far  only  as  shall  be  necessary  to  give  E^ect 
to  the  Provisions  of  this  Act. 

Short  Titio.  XXI V.  This  Act  may  be  nuoted  in  all  Proceedings  as 
^^  The  Parochial  and  Burgh  Scnoolmasters  (Scotland)  Act, 
186i;' 


Not  to 
affect  Pro- 
visions re- 
lating to 
Parochial 
Schoolai 
etc. 


SCHEDULE  (A.) 

Division  of  Scotland  into  Foub  Districts  in  con- 
nexion WITH  the  Four  UNnrBBsrriES. 


St  Andrews. 

Glasgow. 

Aberdeen. 

Edimbuboh. 

All  the  Parochial 

AlltheParochial 

AlltheParochial 

AlltheParochial 

Schools  Bituate 

Schools  situate 

Schools  situate 

Schools  situate 

within  any  of 

within  any  of 

within  any  of 

within  any  of 

the  GountieB  of 

the  Counties  of 

the  Counties  of 

the  Counties  of 

Clackmannan 

Ayr, 

Aberdeen, 

Berwick, 

andKinroBB, 

Argyll, 

Banff, 

Edinburgh, 

Fife, 

Bute, 

Caithness, 

Haddington, 

Forfar, 

Dumbarton, 

Elgin  and 
Nairn, 

Linlithgow, 

Perth. 

Dumfries, 

Peebles, 

Kirkcud- 

Inverness, 

Boxborgh, 

bright, 

Kincardine, 

Selkirk, 

Lanark, 

Orkney  and 

Stirling. 

Renfrew, 

Shetland, 

Wigton. 

Kosand 

Sutherland. 
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Cap.  CXIV. 

An  Act  to  amend  the  Law  with  respect  to  Wills  of  Personal 
Estate  made  by  British  Swi/eci*.— [6<A  August  1861.] 

Be  it  enacted  by  the  Queen*s  most  ExceUent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  fol- 
lows : 

I.  Every  Will  and  other  testamentary  Instrument  made  Wills  made 
out  of  the  United  Kingdom  by  a  British  Subject  (what- ^*^°^^*^ 
ever  may  be  the  Domicile  of  inch  Person  at  the  Time  oft©  bead- 
making  the  same  or  at  the  Time  of  his  or  her  Death)  shall  ™jf^^^^ 
as  regards  Personal  Estate  be  held  to  be  well  executed  fbr  cording  to 
the  Purpose  of  being  admitted  in  England  and  Ireland  to  ^*  pl*^*** 
Probate,  and  in  Scotland  to  Confirmation,  if  the  same  be  where 
made  according  to  the  Fonns  required  either  by  the  Law  °^*^®' 

of  the  Place  where  the  same  was  made  or  by  the  Law  of 
the  Place  where  such  person  was  domiciled  when  the  same 
was  made,  or  by  the  Laws  then  in  force  in  that  Part  of 
Her  Majesty's  Dominions  where  he  had  his  Domicile  of 
Origin. 

II.  Every  Will  and  other  testamentary  Instrument  made  Wills  made 
within  the  United  Kingdom  by  any  British  Subject  (what-^jngdom 
ever  may  be  the  Domicile  of  such  Person  at  the  Time  of  to  be  ad- 
making  the  same  or  at  the  Time  of  his  or  her  Death)  shall  made*^M- 
as  regards  Personal  Estate  be  held  to  be  well  executed,  cording  to 
and  shall  be  admitted  in  England  and  Ireland  to  Probate,  u^g^. 
and  in  Scotland  to  Confirmation,  if  the  same  be  executed 
according  to  the  Forms  required  by  the  Laws  for  the  Time 

being  in  force  in  that  Part  of  the  United  Kingdom  where 
the  same  is  made. 

III.  No  Will  or  other  testamentary  Instrument  shall  be  change  of 
held  to  be  revoked  or  to  have  become  invalid,  nor  shall  the  not^uTiu- 
Construction  thereof  be  altered,  by  reason  of  any  subse-  ^l]^**® 
quent   Change  of   Domicile  of  the  Person  making  the 
same. 

lY.  Nothing  in  this  Act  contained  shall  invalidate  any  Nothing  in 
Will  or  other  testamentary  Instrument  as  regards  Per- |Jj^j^j^^^^^ 
sonal  Estate  which  would  have  been  valid  if  this  Act  had  wills 
not  been  passed,  except  as  such  Will  or  other  testamentary  ^^^^ 
Instrument    may   be   revoked  or  altered   by  any  subse- 
quent Will  or  testamentary  Instrument  made  valid  by  this 
Act. 

V,  This  Act  shall  extend  only  to  Wills  and  other  testa- Extent  of 
raentary  Instruments  made  by  Persons  who  die  after  the  ^"^^ 
passing  of  this  Act. 
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Cap.  CXXI. 

An  Act  to  amend  t/ie  Law  in  relation  to  the  WilU  aad 
Dotnidle  of  British  Subjects  dying  whilst  resident  abroad^ 
and  of  Foreign  Subjects  dying  whilst  resident  within  Her 
Majesties  Dominions. — [6tA  Angast  1861.] 

W  HEBE  AS  by  reason  of  the  present  Law  of  Domicile  the 
Wills  of  British  Sabjects  dying  whilst  resident  abroad  are 
often  defeated^  and  their  Personal  Property  administered 
in  a  Manner  contrary  to  their  Expectations  and  Belief; 
and  it  is  desirable  to  amend  such  Law,  bat  the  same  cannot 
be  effectaally  done  without  the  Consent  and  Concurrence 
of  Foreign  States  :  Be  it  therefore  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  Advice  and  Con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  Authority  of 
the  same,  as  follows : 
No  ?"|isi»      I.  Whenever  Her  Majesty  shall  by  Convention  with  any 
dyiag^n  a  Foreign  State  agree  that  Provisions  to  the  Effect  of  the 
Foreign      Enactments   herein   contained  shall  be  applicable  to  the 
be  deemed  Subjects  of  her  Majesty  and  of  such  Foreign  State  respec^ 
to  ^^7\     tively,  it  shall  be  lawful  for  Her  Majesty  by  any  Order  in 
Doi^ciie^  Council  to  direct,  and  it  is  hereby  enacted.  That  from  and 
unless  re-   after  the  PublicatioH  of  such  Order  in  the  London  Gazette 
for^One*^"^*  uo  British  Subject  resident  at  the  Time  of  his  or  her  Death 
Yearira-    in  the  Foreign  Country  named  in  such  Order  shall  be 
precedhig   deemed  under  any  Circumstances  to  have  acquired  a  Domi- 
his  or  her   cile  in  such  Country  unless  such  British  Subject  shall  have 
ai^  for^aii''  ^^®^  resident  in  such  Country  for  One  Year  immediately 
Purposes  of  preceding  his  or  her  Decease,  and  shall  also  have  made  and 
J^^^^  deposited  in  a  Public  OflBce  of  such  Foreign  Country  (such 
Succession  Omce  to  be  named  in  the  Order  in  Council)  a  Declaration 
shall  retain  j^  Writing  of  his  or  her  Intention  to  become  domiciled  in 
cile  pos-     such  Foreign  Country ;  and  every  British  Subject  dying 
'^«^.**     resident  in  such  Foreign  Country,  but  without  having  so 
of^eoing^to  resided  and  made  such  Declaration  as  aforesaid,  shall  be 
reside  in     deemed  for  all  Purposes  of  Testate  or  Intestate  Succession 
re^n  ^      ^  ^^  Moveables  to  retain  the  Domicile  he  or  she  possessed 
Country,    at  the  Time  of  his  or  her  going  to  reside  in  such  Foreign 

Country  as  aforesaid. 
^?  n*8ub-  ^^'  ^^^^  *"y  ^^^^  Convention  as  aforesaid  shall  have  be«i 
ject  dying  entered  into  by  Her  Majesty  with  any  Foreign  State  it 
Britoiror  ®^^'  ^^  lawful  for  Her  Majesty  by  Order  in  Council  to 
Ireland  to  direct,  and  from  and  after  the  Publication  of  such  Order 
be  deemed  {^  i\^q  LoYidon  Gazette  it  shall  be  and  is  hereby  enacted, 
quiredl  that  uo  Subjoct  of  any  such  Foreign  Country  who  at  the 
Domicile    Time  of  his  or  her  Death  shall  be  resident  in  any  Part  of 
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Great  Britain  or  Ireland  shall  be  deemed  under  any  Cir-  H^^®^  ™- 
cumstances  to  have  acquired  a  Domicile  therein,  unless  therein  for 
such  Foreign  Subject  shall  have  been  resident  within  Great  9^®  ^*[ 
Britain  or  Ireland  for  One  Year  immediately  preceding  his  Jypreced- 
or  her  Decease,  and  shall  also  have  signed,  and  deposited  J^g  ^^  <>[ 
with  Her  Majesty's  Secretary  of  State  for  the  Home  De-ete 
partment,  a  Declaration  in  W  riting  of  his  or  her  Desire  to 
oecome  and  be  domiciled  in  England^  Scotland^  or  Ireland ^ 
and  that  the  Law  of  the  Place  of  such  Domicile  shall  re- 
gulate his  or  her  Moveable  Succession. 

lU.  This  Act  shall  not  apply  to  any  Foreigners  who'^^othis 
may  have  obtained  Letters  of  Naturalization  in  any  Part  of  ^ot  ^ppiy 
Her  Majesty's  Dominions.  to. 

IV.  Whenever  a  Convention  shall  be  made  between  When  Sub- 
Her  Majesty  and  any  Foreign  State,  whereby  Her  Ma-^^|^j^ 
jesty's  Consuls  or  Vice-Consuls  in   such  Foreign  State  states 
shall  receive  the   same  or  the   like  Powers   and   Autho- ^ *^^^jJj^V" 
rities  as  are  herein-after  expressed,  it  shall  be  lawful  for  jesty's  Do- 
Her  Majesty  by  Order  in  Council  to  direct,  and  from  and  Jjjjj^^iere 
after  the  Publication  of  such  Order  in  the  London  Gazette  ehaii  be  no 
it  shall  be  and  is  hereby  enacted,  that  whenever  any  Snb-^®^^®^ 
ject  of  such  Foreign  State  shall  die  within  the  Dominions  to  their 
of  Her  Majesty,  and  there  shall  be  no  Person  present  at  Estates,  the 
the  Time  of  such  Death  who  shall  be  rightfully  entitled  to^JSiFo- 
administer  to  the  Estate  of  such  deceased  Person,  it  shall  ™i^ 
be  lawful  for  the  Consul,  Vice-Consul,  or  Consular  Agent  atkoSiSe? 
of  such  Foreign  State  within  that  Part  of  Her  Majesty's 
Dominions  where  such  Foreign  Subject  shall  die,  to  t^e 
possession  and  have  the  Custody  of  the  Personal  Property 
of  the  Deceased,  and  to  apply  the  same  in  Payment  of  his 
or  her  Debts  and  Funeral  Expenses,  and  to  retain   the 
Surplus  for  the  Benefit  of  the  Persons  entitled  thereto;  but 
such  Consul,  Vice-Consul,  or  Consular  Agent  shall  imme- 
diately apply  for  and  shall  be  entitled  to  obtain  from  the 
proper  Court  Letters  of  Administration  of  the  Effects  of 
sucti  deceased  Person,  limited  in  such  Manner  and  for  such 
Time  as  to  such  Court  shall  seem  fit. 


Cap.  CXXH. 

An  Act  to  continue  the  Corrupt  Practices  Prevention  Act 
(1854).— [6M  August  1861.] 

Whereas  an  Act  was  passed  in  the  Session  holden  in  the 
Seventeenth  and  Eighteenth  Years  of  Her  Majesty,  Chap-i7  A  is 
ter  One  hundred  and  two,  "  to  consolidate  and  amend  the^^^^'^'^^' 
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Laws  relating  to  Bribery,  Treating,  and  undne  Influence 
at  Elections  of  Members  of  Parliament;"  and  such  Act 
was  amended  by  an  Act  of  the  Session  holden  in  the 

21&22       Twenty-first  and  Twenty-second  Years  of  Her  Majesty, 

\ict,  0. 87.  Qjj^p^^  Eighty-seven:  And  whereas  the  said  first-men* 
tioned  Act,  as  so  amended,  has,  by  an  Act  of  the  Sesaon 

23  &  24  holden  in  the  Twenty-third  and  Twenty-fourth  Years  of 
let,  c.  99.  pj^j^  Majesty,  Chapter  Ninety-nine,  been  continued  until 
the  Tenth  Day  of  August  One  thousand  eight  hundred  and 
sixty-one,  and  it  is  expedient  that  it  should  be  fiirther  con> 
tinned  :  Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 

Durotionof  i^  The  said  first-mentioned  Act,  as  amended  by  the  said 
Act  of  the  Twenty-first  and  Twenty-second  Years  of  Her 
Majesty,  shall  continue  in  force  until  the  First  Day  of  Sep- 
tember One  thousand  eight  hundred  and  sixty-twoy  and  to 
the  End  of  the  then  next  Session  of  Parliament. 


Cap.  CXXVI. 

A  n  Act  to  exempt  the  Volunteer  Forces  of  Great  Britain 
from  the  Payment  of  Tolh.—\jMh  August  1861.] 

Whereas  Doubts  have  arisen  how  far  the  Exemption 

bom  Tolls  granted  to  Officers  and  Soldiers  by  the  Acts 

8  G.  4,  c     severally  passed  in  the  Third  and  Fourth  Years  of  the  late 

4  Q*  4  ^j^  49  King  George  the  Fourth,  for  the  general  Regulation  of 

Turnpike  Roads  in  England  and  Scotland  respectively,  and 

by  the  several  Acts  heretofore  passed  for  punishing  Mutiny 

and  Desertion,  and  for  better  Payment  of  the  Army  and 

their  Quarters,  may  be  extended  to  Officers  and  Soldiers 

serving  in  Volunteer  Corps  :  And  whereas  it  is  expedient 

that  such  Doubts  should  be  removed,  and  the  Exemption 

of  Volunteers  from  Tolls  should  be  more  fully  defined : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 

and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 

and  Temporal,  and  Commons,  in  this  present  Parliaro^t 

assembled,  and  by  the  Authority  of  the  same,  as  follows : 

Hones  and     I.  No  Dues,  Duties,  Pontic,  or  Toll  from  which  Offi- 

Oirnages,   ^g^  ^^^  Soldiers  on  their  ifirch  or  Duty,  or  the  Horses 

Voittnteen  of  any  Officer  or  Soldier  on  March  or  on  Duty,  are  ex- 

exempted,   empted  by  the  Provisions  of  the  recited  or  any  other  Acts, 
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shall  be  demanded  or  taken  at  any  Pier,  Wharf,  Qnay,  or 
Landing  Place,  or  at  any  Tarnpike  or  other  Gate,  Bar,  or 
Bridge,  for  any  Volunteer  Officer  or  Soldier,  or  for  any 
Horse  or  other  Beast  used  or  ridden  by  any  Volunteer 
Officer  or  Soldier  on  his  March  or  on  Duty,  or  going  to  or 
returning  from  any  Place  appointed  for  and  on  the  Days 
for  Exercise,  Inspection,  or  Keview,  or  on  other  Public 
Duty,  such  Volunteer  Officer  or  Soldier  being  in  the  Uni- 
form of  his  Corps,  or  for  any  Cart,  Wa^on,  or  Carriage 
whatsoever,  whether  public  or  private,  or  tor  any  Horse  or 
other  Beast  drawing  the  same,  employed  only  in  carrying 
or  conveying,  or  returning  empty  firom  carrying  or  convey- 
ing, havmg  been  employed  only  in  carrying  or  conveying, 
any  such  Volunteer  Officer  or  Soldier  on  his  March  or  on 
Duty,  or  going  to  or  returning  from  any  Place  appointed 
for  and  on  the  Days  for  Exercise,  Inspection,  or  Keview, 
or  other  public  Duty,  and  being  in  tne  Uniform  of  his 
Corps,  or  the  Arms  or  Baggage  of  any  such  Volimteer 
Officer  or  Soldier,  or  any  Ordnance  or  Barrack  or  Com- 
missariat Stores  belonging  to  or  for  the  Use  of  Her  .Ma- 
jesty's Volunteer  Forces;  provided  that  nothing  herein 
contained  shall  exempt  any  Boats,  Barges,  or  other  Vessels 
employed  in  conveying  the  said  Persons,  Horses  or  other 
Beasts,  Carts,  Waggons,  Carriages,  Arms,  Baggage,  or 
Stores  along  any  Canal  from  Payment  of  Tolls  in  like 
Manner  as  other  Boats,  Barges,  or  Vessels  are  liable  there- 
to, or  prevent  Toll  being  taken  for  conveying  the  said 
Persons,  Horses  or  other  Beasts,  Carts,  Waggons,  or  Car- 
riages, Arms,  Baggage,  or  Stores,  upon  any  Railway. 

II.  Any  Toll  Collector  or  other  Person  who  shall  take.  Penalty  for 
demand,  or  receive  any  Dues,  Duties,  Pontage,  or  Toll  for  TdS'from 
or  in  respect  of  any  Volunteer  Officer  or  Soldier,  Horse  or  Volunteers, 
other  Beast,  Carriage,  Waggon,  or  Cart,  entitled  to  Ex-  ^^ 
emption  under  this  Act,  shall  forfeit  and  pay  for  every 
Ofl?ence  a  Sum  not  exceeding  Five  Pounds. 

in.  Any  Person  who  shall  falsely  and  fi^udtdently  per-  Penalty  for 
sonate  or  represent  himself  to  be  a  Volunteer  Officer  or^^^^^^ 
Soldier  with  the  Intent  to  evade  Payment  of  any  Dues,  etc. 
Duties,  Pontage,  or  Toll  to  which  he  would  otherwise  be 
liable,  shall  forfeit  and  pay  for  every  OflFence  a  Sum  not 
exceeding  Five  Pounds. 

rV.  All  Penalties,  Forfeitures,  and  Fines  by  this  ActBecovery 
inflicted  or  authorized  to  be  imposed  shall  be  levied  and  J^tton^?'' 
recovered  and  applied  in  England  and  Scotland  respec- PenAities. 
tively  in  Manner  severally  directed  by  the  said  recited 
Acts,  or  any  Act  or  Acta  respectively  amending  the  same 
for  the  Time  being  in  force. 

V.  This  Act  shall  not  extend  to  Ireland.  t\^''^  '*' 

Act 

p 
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CAP.  XCI. 

An  Act  to  amend  the  Laws  relating  to  the  Inland  Revenue. — \joth  August 

1861.] 

As  to  Excise. 

XII.  And  whereaiB  Doubts  exist  as  to  the  Penalties  to  which  Persons  are  sub- 

i'ect  who  sell  Beer  hy  Retail  in  Scotland  without  hemg  duly  authorized  and 
icensed  in  that  Behau :  Be  it  enacted,  That  if  any  Person  shall  in  Scotland  sell 
Beer  by  Retail,  that  is  to  say,  in  any  Quantily  leas  than  Four  and  a  Ha]f 
Gallons,  or  in  less  than  Two  Dozen  reputed  Quart  Bottles,  at  One  Time  (whether 
to  be  drunk  or  consumed  on  the  Premises  or  not),  without  having  duly  obtained 
a  Certificate  and  also  an  Excise  licence  respectively  authorizinff  him  to  sell  Beer 
under  the  Provisions  of  any  Act  or  Acts  in  that  Behalf,  he  f£all  forfeit  (over 
and  above  any  other  Penalty  to  which  he  may  be  liable  under  such  Act  or  Acts) 
the  Sum  of  Twenty  Pounds  for  every  such  Offence,  and  such  Penalty  hereby 
imposed  shall  be  recovered,  levied,  mitigated,  and  applied  in  the  Manner  pro- 
vided with  respect  to  Excise  Penalties  under  tiie  Laws  of  Excise  in  that  Behalf ; 
and  in  any  Information  or  other  Proceeding  for  the  Recovery  of  the  Penalty 
hereby  imposed  it  shall  be  sufficient  to  charge  that  the  Defendant  sold  Beer  by 
Retail  without  having  duly  obtained  a  CertMcate  and  also  an  Excise  Licence 
respectively  authorizing  him  to  sell  Beer  xmder  the  Provisions  of  the  Statute  in 
that  Case  made  and  provided,  and  it  shall  not  be  necessary  further  or  otherwise 
to  describe  such  Offence. 

As  to  Stamps, 

XXY.  In  lieu  of  the  Stamp  Duties  now  payable  on  Protests  and  other  Nota- 
rial Acts  there  shall  be  paid  the  Duties  following ;  that  is  to  say. 

Protest  of  any  BiU  of  Exchange  or  Promissory  Note,  where)  The  same  Duty 
the  Stamp  Duty  on  the  Bill  or  Note  does  not  exceed  One>-    aa  on  tha  Bill 
Shilling  ......)        or  Note. 

P^*oteBt  of  any  other  Bill  of  Exchange  or  Promissory  Note,  and     L.    s,  d. 
Protest  of  any  other  Kind,  and  other  Notarial  Act  whatso- 
ever  .  .  .  .  .  .  .  .010 

And  for  every  Sheet  or  Piece  of  Paper,  Parchment,  or  Vellum 
upon  which  the  same  shall  be  written,  after  the  first,  a  further 
progressive  Duty  of    .  .010 
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XXVI.  In  lieu  of  the  Stamp  Duty  of  One  ^oond  Ten  ShillingB  wiiich  may 
by  Law  be  now  payable  on  any  of  the  InstrumentB  herein-after  mentioned,  tfere 
shall  be  chargea  as  follows ;  that  is  to  say, 
For  and  in  respect  of  any  Letter  or  Power  of  Attorney  or  Commifision,  Fac- 
tory, Mandate,  or  other  Instrument  in  the  Nature  thereof,  made  for  the  »« 
Purpose  of  appointing,  nominating,  or  authorizing  any  Person  to  vote  as  % 
Proxy,  Commissioner,  Mandatory,  or  otherwise,  at  any  One  Meeting  of  the 
Proprietors,  Members,  or  Contributors  to  the  Funds  of  any  Institatiai 
established  for  the  Purposes  of  Education  or  Charity,  or  of  other  PerEons 
having  the  Direction  or  Control  of  the  Affairs  of  the  Institution,  the  Time 
of  holding  whereof  shall  be  specified  in  such  Instrument,  or  at  any  Adjourn- 
ment of  such  Meeting,  the  Stamp  Duty  of  Sixpence. 
XXYII.  The  Stamp  Duty  of  Sixpence  granted  by  this  Act  and  any  farmer 
Act  upon  a  Letter  or  Power  of  Attorney,  Commission,  Factory,  Mandate,  or 
other  Instrument  in  the  Nature  thereof,  may  be  denoted  by  an  adhesiye  Stamp 
to  be  provided  by  the  Commissioners  of  Inland  Revenue  and  affixed  to  the 
Instrument,  and  cancelled  hv  the  Person  signing  the  Instrument,  by  writing  his 
Name,  or  the  Initials  thereof,  upon  or  across  the  Stamp,  together  with  the  Date 
of  the  Day  of  the  Meeting  for  voting  at  which  the  Instrmnent  is  made ;  but 
nothing  herein  contained  shall  relieve  any  Person  from  the  Penalty  incurred  by 
making  or  signing  any  such  Instrument  on  Paper  not  duly  stamped,  or  by  voting 
or  attempting  to  vote  under  the  Authority  thereof,  unless  there  sludl  b^  affixed 
thereto  and  cancelled  as  aforesaid  the  proper  adhiesive  Stamp. 

XXVIII.  The  Stamp  Duties  by  thia  Act  imposed,  and  also  any  other  Stamp 
Duties  which  shall  at  any  Time  become  payable  under  any  Act  of  Parliament, 
and  also  any  Fees  by  any  Act  now  in  force  or  any  future  Act  directed  to  be 
collected  or  received  by  means  of  Stamps,  shall  respectively  be  raised,  levied, 
collected,  paid,  and  secured,  imder  and  by  virtue  of  and  subject  to  all  the 
Powers,  Provisions,  Clauses,  Regulations,  DirectionB,  Allowances,  and  Exemp- 
tions, Fines,  Forfeitures,  Pains,  and  Penalties,  applicable  thereto,  for  the  Time 
being  in  force  relating  to  Stamp  Duties  of  the  like  Kind  or  Description  respect- 
ively, or  any  Schedule  thereto ;  all  which  Powers,  Provisions,  Clauses,  Regula- 
tions, Directions,  Allowances,  and  Exemptions,  Fines,  Forfeitures,  Pains,  and 
Penalties  respectively,  shall  be  of  full  Force  and  Effect  with  respect  to  all  such 
Duties  and  P  ees  respectively,  and  to  the  Vellum,  Parchment,  ana  Paper,  Instru- 
ments, Matters,  and  Things,  charged  and  chargeable  therewith,  or  in  re^)ect 
whereof  the  same  are  to  be  paid,  and  to  the  Persons  liable  to  the  Payment 
thereof,  so  far  as  the  same  are  or  shall  be  applicable,  in  all  Cases  for  which  no 
express  Provision  is  or  shall  be  made,  and  shall  be  observed,  applied,  allowed, 
enforced,  and  put  in  execution  for  and  in  the  raising,  levying,  collecting,  and 
securing  of  the  said  Duties  and  Fees  respectively,  and  othe^wi^e  in  relation 
thereto,  so  far  as  the  same  shall  not  be  superseded  by  and  shall  be  consistent 
with  any  such  express  Provisions,  as  fully  and  effectually,  to  all  Intents  and 
Purposes,  as  if  the  same  were  specially  enacted,  mutaHs  mutandis,  with  reference 
to  such  Duties  and  Fees  respectively. 

XXIX.  Section  Eight  of  the  Act  passed  in  the  Twenty-third  and  Twenty- 
fourth  Years  of  the  Reign  of  Her  present  Majesty,  Chapter  One  hundred  and 
eleven,  so  far  as  it  relates  to  the  Renewal  or  Continuance  of  any  Aasuranoe  upon 
Death  or  personal  Injury;  shall  be  and  the  same  is  hei^by  repealed. 

XXX.  Where  upon  the  Appointment  of  a  new  Trustee  the  Propertv  which  is 
the  Subject  of  One  and  the  same  Settlement,  or  of  Trusts  created  tot  the  Benefit 
of  the  same  Parties,  is  of  various  Kinds  or  Descriptions,  or  is  held  under  different 
Titles,  and  it  is  necessary  or  desirable  that  it  should  be  conveyed  to  or  vested  in 
the  lYustee  by  means  of  several  Deeds  or  Instruments,  or  where,  upon  any  such 
Appointment,  several  Deeds  or  Instruments  are  made  or  executed  for  the  Pur- 
pose only  of  transferring  to  and  vesting  in  the  Trustee  the  same  Trust  Property, 
if  in  any  of  such  Cases  One  of  the  D^ds  or  Instruments  shall  be  stainpea  with 
the  Duty  of  One  Pound  Fifteen  Shillings,  it  shall  be  sufficient  If  the  others  or 
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Other  Bhall  be  stamped  with  the  Duty  that  would  by  Law  be  chargeable  on  a 
Duplicate  or  Counterpart  thereof ;  and  on  all  the  Deeds  or  InstnimentB  being 
produced  duly  stamped  accordingly  it  ahall  be  lawful  for  the  CommifisionerB  of 
Inland  Revenue,  on  being  satisfiea  as  to  the  Facts,  to  impress  the  Deeds  or 
Instruments  not  having  the  Duty  of  One  Pound  Fifteen  Shulings  thereon  with 
a  particular  Stamp  to  denote  the  Payment  of  such  Duty  on  some  other  Instru- 
ment. 

XXXI.  Whereas  by  an  Act  passed  in  the  Thirteenth  taxd  Fourteenth  Years 
of  Her  Majesty's  Reign,  Chapter  Ninety-seven,  certain  Stamp  Duties  were 
imposed  on  a  Duplicate  or  Counterpart  of  any  Deed  or  Instrument  chargeable 
with  Stamp  Duty  under  that  Act,  or  any  Act  then  in  force,  and  also  certain 
progressive  Duties  on  any  such  Deed  or  Instrument,  the  said  Duties  respectively 
being  regulated  by  the  Amount  of  Stamp  Duty  otherwise  chargeable  on  sucn 
last-mentioned  Deed  or  Instrument,  and  on  the  original  Deed  or  Instrument  in 
the  Case  of  a  Duplicate  or  Counterpart :  For  disposing  of  Doubts  as  to  the 
Duties  chargeable  on  any  such  Duplicate  or  Counterpart,  and  the  progressive 
Duties  on  any  Deed  or  Instrument,  where,  by  any  Act  since  passed  or  hereafter 
to  be  passed  Stamp  Duties,  not  being  progressive  Duties,  have  been  or  may  be 
granted  or  imposed  on  any  Deed  or  Instrument,  be  it  enacted.  That  the  pro- 
gressive Duties  payable  on  any  such  last-mentioned  Deed  or  Instrument,  and 
the  Stamp  Duties  on  any  Duplicate  or  Counterpart  thereof,  shall,  in  the  Abseoice 
of  any  express  Provision  in  that  Behalf,  be  the  same  as  would  have  been  payable 
if  the  Stamp  Duties  on  such  Deed  or  Instrument  had  been  imposed  or  granted 
by  the  aforesaid  Act  of  the  Thirteenth  and  Fourteenth  Years  of  Her  Majesty's 
Reicn. 

AXXII.  In  any  Case  where,  under  any  Act  of  Parliament  now  or  hereafter 
in  force,  it  is  or  shall  be  competent  to  or  incumbent  upon  any  Person  or  Persons 
to  affix  to  any  Instrument  chargeable  with  Stamp  Duty  an  adhesive  Stamp  to 
denote  such  Duty,  and  to  cancel  the  same,  it  shall  be  lawful  for  any  Officer  of 
Inland  Revenue,  duly  authorized  by  the  Commissioners  of  Inland  Revenue  in 
that  Behalf,  on  any  such  Instrument  being  produced  to  him,  to  affix  thereto  the 
proper  adhesive  Stamp,  and  to  cancel  the  same  by  any  Means  the  Commissioners 
may  think  projper ;  and  thereupon  the  said  Instrument  shall  be  deemed  to  be  as 
well  and  sufficiently  stamped  as  if  the  Stamp  had  been  affixed  and  canc^ed  by 
the  Person  or  Persons  allowed  or  required  by  Law  to  affix  and  cancel  the  same, 
and  as  if  the  Instrument  had  been  impressed  with  a  Stamp  denoting  the  same 
Amount  of  Duty  as  the  Stamp  so  affixed :  Provided  that  nothing  herein  con- 
tained shall  authorize  the  Stamping  of  any  Instrument  not  allowed  by  Law  to 
be  stamped  after  it  is  made,  signed,  or  issued,  or  after  the  Expiration  of  any 
Period  by  Law  limited  for  stamping  the  same,  nor  in  any  way  alter  or  affect 
the  Law  requiring  the  Payment  of  a  Penalty  on  the  stamping  of  any  such 
Instrument. 

.  XXXIII.  In  any  Case  where  an  adhesive  Stamp  used  for  denoting  any  Stamp 
Duty  is.  required  by  Law  to  be  cancelled  by  any  Person,  by  writing  thereon  his 
Name  or  the  Name  of  his  Firm,  it  shall  be  sufficient  if,  instead  of  the  Name  in 
full,  the  Initials  thereof  shall  be  so  written,  or  shall  be  stamped  or  impressed  in 
Ink  thereon,  together  with  any  other  Particulars  specially  required  by  Law  to  be 
written  thereon,  provided  that  by  means  thereof  the  Stamp  shall  be  effectually 
obliterated  and  cancelled,  so  as  not  to  admit  of  its  bdng  used  again,  anything 
in  any  Act  to  the  contrary  notwithstanding ;  and  where  the  adhesive  Stamp  on 
any  Foreign  Bill  or  Promissory  Note  shall,  on  such  Bill  or  Note  being  received 
by  any  Person  who  shall  be  or  become  the  bond  fide  Holder  thereof,  be  effectually 
obliterated,  and  shall  purport  and  appear  to  be  duly  cancelled,  the  same  shall, 
so  for  as  rdates  to  such  Holder,  be  deemed  to  be  sufficiently  cancelled :  Provided 
that  where  any  such  Bill  or  Note  when  bo  received  by  any  such  Person  as  last 
aforesaid  shall  have  affixed  thereto  a  proper  and  sufficient  adhesive  Stamp,  but 
such  Stamp  shall  not  be  duly  cancell^,  it  shall  be  competent  to  the  Homer  to 
cancel  the  same  as  if  he  were  the  Person  first  negotiating*  the  Bill  or  Note ;  and 
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upon  his  so  doing  such  Bill  or  Note  shall  be  deemed  to  be  duly  stamped,  iod 
shall  be  as  valid  and  as  available  by  such  Holder  and  any  prior  or  subsequnt 
Holder  as  it  would  have  been  if  the  Stamp  had  been  affixed  and  cancelled  m  hj 
Law  required  by  the  first  Holder,  anything  in  any  Act  to  the  contrary  notirtdl- 
standing ;  but  nothing  herein  contained  mSsJI  relieve  any  Pereon  who  ou^t  to 
cancel  such  Stamp  from  any  Penalty  incurred  by  not  cancelling  the  same  $»■ 
required  by  Law. 
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